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WATTERS, COMMISSIONER, MICHIGAN OFFICE 
OF FINANCIAL AND INSURANCE SERVICES 
v. WACHOVIA BANK, N. A., ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
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National banks’ business activities are controlled by the National Bank 
Act (NBA), 12 U.S. C. $1 et seq., and regulations promulgated thereun- 
der by the Office of the Comptroller of the Currency (OCC), see §§ 24, 
93a, 371(a). OCC is charged with supervision of the NBA and, thus, 
oversees the banks’ operations and interactions with customers. See 
NationsBank of N. C., N. A. v. Variable Annuity Life Ins. Co., 513 U.S. 
251, 254, 256. The NBA grants OCC, as part of its supervisory author- 
ity, visitorial powers to audit the banks’ books and records, largely to 
the exclusion of other state or federal entities. See §484(a); 12 CFR 
§ 7.4000. The NBA specifically authorizes federally chartered banks to 
engage in real estate lending, 12 U.S.C. §871, and “[t]o exercise .. . 
such incidental powers as shall be necessary to carry on the business of 
banking,” §24 Seventh. Among incidental powers, national banks may 
conduct certain activities through “operating subsidiaries,” discrete 
entities authorized to engage solely in activities the bank itself could 
undertake, and subject to the same terms and conditions as the bank. 
See § 24a(2)(3)(A); 12 CFR $5.34€). 

Respondent Wachovia Bank is an OCC-chartered national banking as- 
sociation that conducts its real estate lending business through respond- 
1 
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ent Wachovia Mortgage Corporation, a wholly owned, North Carolina- 
chartered entity licensed as an operating subsidiary by OCC, and doing 
business in Michigan and elsewhere. Michigan law exempts banks, 
both national and state, from state mortgage lending regulation, but 
requires their subsidiaries to register with the State’s Office of Financial 
and Insurance Services (OFIS) and submit to state supervision. Al- 
though Wachovia Mortgage initially complied with Michigan’s require- 
ments, it surrendered its Michigan registration once it became a wholly 
owned operating subsidiary of Wachovia Bank. Subsequently, peti- 
tioner Watters, the OFIS commissioner, advised Wachovia Mortgage it 
would no longer be authorized to engage in mortgage lending in Michi- 
gan. Respondents sued for declaratory and injunctive relief, contend- 
ing that the NBA and OCC’s regulations preempt application of the 
relevant Michigan mortgage lending laws to a national bank’s operating 
subsidiary. Watters responded that, because Wachovia Mortgage was 
not itself a national bank, the challenged Michigan laws were applicable 
and were not preempted. She also argued that the Tenth Amendment 
to the U.S. Constitution prohibits OCC’s exclusive regulation and super- 
vision of national banks’ lending activities conducted through operating 
subsidiaries. Rejecting those arguments, the Federal District Court 
granted the Wachovia plaintiffs summary judgment in relevant part, 
and the Sixth Circuit affirmed. 


Held: 

1. Wachovia’s mortgage business, whether conducted by the bank it- 
self or through the bank’s operating subsidiary, is subject to OCC’s su- 
perintendence, and not to the licensing, reporting, and visitorial regimes 
of the several States in which the subsidiary operates. Pp. 10-21. 

(a) The NBA vests in nationally chartered banks enumerated pow- 
ers and all “necessary” incidental powers. 12 U.S.C.$24 Seventh. To 
prevent inconsistent or intrusive state regulation, the NBA provides 
that “{nJo national bank shall be subject to any visitorial powers except 
as authorized by Federal law ....” §484(a). Federally chartered 
banks are subject to state laws of general application in their daily busi- 
ness to the extent such laws do not conflict with the letter or purposes 
of the NBA. But when state prescriptions significantly impair the ex- 
ercise of authority, enumerated or incidental under the NBA, the State’s 
regulations must give way. E.g., Barnett Bank of Marion Cty., N. A. 
v. Nelson, 517 U.S. 25, 832-34. The NBA expressly authorizes national 
banks to engage in mortgage lending, subject to OCC regulation, 
§371(a). State law may not significantly burden a bank’s exercise of 
that power, see, e. g., id., at 833-34. In particular, real estate lending, 
when conducted by a national bank, is immune from state visitorial con- 
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trol: The NBA specifically vests exclusive authority to examine and in- 
spect in OCC. 12 U.S.C. §484(a). The Michigan provisions at issue 
exempt national banks themselves from coverage. This is not simply a 
matter of the Michigan Legislature’s grace. For, as the parties recog- 
nize, the NBA would spare a national bank from state controls of the 
kind here involved. Pp. 10-15. 

(b) Since 1966, OCC has recognized national banks’ “incidental” 
authority under §24 Seventh to do business through operating sub- 
sidiaries. See 12 CFR §5.34(e)(1). That authority is uncontested by 
Michigan’s Commissioner. OCC licenses and oversees national bank 
operating subsidiaries just as it does national banks. See, e.¢., 
§ 5.34(e)(8); 12 U.S. C. §24a(¢)(8)(A). Just as duplicative state examina- 
tion, supervision, and regulation would significantly burden national 
banks’ mortgage lending, so too those state controls would interfere 
with that same activity when engaged in by a national bank’s operating 
subsidiary. This Court has never held that the NBA’s preemptive reach 
extends only to a national bank itself; instead, the Court has focused on 
the exercise of a national bank’s powers, not on its corporate structure, 
in analyzing whether state law hampers the federally permitted activi- 
ties of a national bank. See, e. g., Barnett Bank, 517 U.S., at 32. And 
the Court has treated operating subsidiaries as equivalent to national 
banks with respect to powers exercised under federal law (except where 
federal law provides otherwise). See, e. g., NationsBank, 513 U.S., at 
256-261. Security against significant interference by state regulators 
is a characteristic condition of “the business of banking” conducted by 
national banks, and mortgage lending is one aspect of that business. 
See, e. g., 12 U.S. C. §484(a). That security should adhere whether the 
business is conducted by the bank itself or by an OCC-licensed operating 
subsidiary whose authority to carry on the business coincides completely 
with the bank’s. 

Watters contends that if Congress meant to deny States visitorial 
powers over operating subsidiaries, it would have written § 484(a)’s ban 
on state inspection to apply not only to national banks but also to their 
affiliates. She points out that §481, which authorizes OCC to examine 
“affiliates” of national banks, does not speak to state visitorial powers. 
This argument fails for two reasons. First, any intention regarding 
operating subsidiaries cannot be ascribed to the 1864 Congress that 
enacted §§481 and 484, or the 1933 Congress that added the affiliate 
examination provisions to §481 and the “affiliate” definition to §221a, 
because operating subsidiaries were not authorized until 1966. Second, 
Watters ignores the distinctions Congress recognized among “affiliates.” 
Unlike affiliates that may engage in functions not authorized by the 
NBA, an operating subsidiary is tightly tied to its parent by the 
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specification that it may engage only in “the business of banking,” 
§ 24a(2)(3)(A). Notably, when Congress amended the NBA to provide 
that operating subsidiaries may “engag[e] solely in activities that na- 
tional banks are permitted to engage in directly,” ibid., it did so in an 
Act providing that other affiliates, authorized to engage in nonbanking 
financial activities, e. g., securities and insurance, are subject to state 
regulation in connection with those activities, see, e.g., §§$1843(k), 
1844(¢)(4). Pp. 15-20. 

(c) Recognizing the necessary consequence of national banks’ au- 
thority to engage in mortgage lending through an operating subsidiary 
“subject to the same terms and conditions that govern the conduct of 
such activities by national banks,” § 24a(¢)(8)(A), OCC promulgated 12 
CFR § 7.4006: “Unless otherwise provided by Federal law or OCC regu- 
lation, State laws apply to national bank operating subsidiaries to the 
same extent that those laws apply to the parent national bank.” Wat- 
ters disputes OCC’s authority to promulgate this regulation and con- 
tends that, because preemption is a legal question for determination by 
courts, § 7.4006 should attract no deference. This argument is beside 
the point, for §7.4006 merely clarifies and confirms what the NBA al- 
ready conveys: A national bank may engage in real estate lending 
through an operating subsidiary, subject to the same terms and condi- 
tions that govern the bank itself; that power cannot be significantly 
impaired or impeded by state law. Though state law governs 
incorporation-related issues, state regulators cannot interfere with the 
“pusiness of banking” by subjecting national banks or their OCC- 
licensed operating subsidiaries to multiple audits and surveillance under 
rival oversight regimes. Pp. 20-21. 

2. Watters’ alternative argument, that 12 CFR §7.4006 violates the 
Tenth Amendment, is unavailing. The Amendment expressly disclaims 
any reservation to the States of a power delegated to Congress in the 
Constitution, New York v. United States, 505 U.S. 144, 156. Because 
regulation of national bank operations is Congress’ prerogative under 
the Commerce and Necessary and Proper Clauses, see Citizens Bank 
v. Alafabco, Inc., 539 U.S. 52, 58, the Amendment is not implicated 
here. P. 22. 


431 F. 3d 556, affirmed. 


GINSBURG, J., delivered the opinion of the Court, in which KENNEDY, 
SOUTER, BREYER, and ALITO, JJ., joined. STEVENS, J., filed a dissenting 
opinion, in which ROBERTS, C. J., and SCALIA, J., joined, post, p. 22. 
THOMAS, J., took no part in the consideration or decision of the case. 
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JUSTICE GINSBURG delivered the opinion of the Court. 


Business activities of national banks are controlled by the 
National Bank Act (NBA or Act), 12 U.S.C. $1 et seq., and 
regulations promulgated thereunder by the Office of the 
Comptroller of the Currency (OCC). See §§ 24, 98a, 371(a). 
As the agency charged by Congress with supervision of the 
NBA, OCC oversees the operations of national banks and 
their interactions with customers. See NationsBank of 
N.C, N. A. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 
254, 256 (1995). The agency exercises visitorial powers, in- 
cluding the authority to audit the bank’s books and records, 
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F. McDonnell of Virginia, Rob McKenna of Washington, Darrell V. Mc- 
Graw, Jr., of West Virginia, Peggy A. Lautenschlager of Wisconsin, and 
Patrick J. Crank of Wyoming; for Charles W. Turnbaugh, Commissioner 
of Financial Regulation for the State of Maryland et al. by Mr. Curran, 
former Attorney General of Maryland, Steven M. Sullivan, Solicitor Gen- 
eral, Jonathan R. Krasnoff, Thomas L. Gounaris, and Christopher J. 
Young, Assistant Attorneys General, and Keith R. Fisher, Special Assist- 
ant Attorney General; for AARP et al. by Amanda Quester; for the Center 
for State Enforcement of Antitrust and Consumer Protection Laws, Inc., 
by Thomas W. Merrill and Stephen D. Houck; for the National Association 
of Realtors by David C. Frederick, Scott H. Angstreich, and Ralph W. 
Holmen; and for the National Conference of State Legislatures et al. by 
Richard Ruda and Arthur E. Wilmarth, Jr. 

Briefs of amici curiae urging affirmance were filed for the American 
Bankers Association et al. by Theodore B. Olson, Mark A. Perry, John D. 
Hawke, Jr., Howard N. Cayne, Laurence J. Hutt, and Nancy L. Perkins; 
for the Chamber of Commerce of the United States of America by Alan 
Untereiner, Robin S. Conrad, and Amar D. Sarwal; for the Clearing 
House Association L.L.C. by Michael M. Wiseman, Robert J. Giuffra, Jr., 
Suhana S. Han, Seth P. Waxman, Christopher R. Lipsett, Paul R. Q. 
Wolfson, and David A. Luigs; for National City Bank by Glen D. Nager 
and Beth Heifetz; for the New England Legal Foundation by Michael E. 
Malamut and Martin J. Newhouse; for Richard J. Pierce, Jr., et al. by 
Walter Dellinger, Jonathan D. Hacker, Christopher H. Schroeder, and Ni- 
cole A. Saharsky; and for Marcus Cole et al. by Sam Kazman and Hans 
Bader. 
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largely to the exclusion of other governmental entities, state 
or federal. See § 484(a); 12 CFR § 7.4000 (2006). 

The NBA specifically authorizes federally chartered banks 
to engage in real estate lending. 12 U.S.C. $371. It also 
provides that banks shall have power “[t]o exercise .. . all 
such incidental powers as shall be necessary to carry on the 
business of banking.” §24 Seventh. Among incidental 
powers, national banks may conduct certain activities 
through “operating subsidiaries,” discrete entities author- 
ized to engage solely in activities the bank itself could under- 
take, and subject to the same terms and conditions as those 
applicable to the bank. See §24a(g)(3)(A); 12 CFR §5.34(e) 
(2006). 

Respondent Wachovia Bank, a national bank, conducts its 
real estate lending business through Wachovia Mortgage 
Corporation, a wholly owned, state-chartered entity, licensed 
as an operating subsidiary by OCC. It is uncontested in this 
suit that Wachovia’s real estate business, if conducted by the 
national bank itself, would be subject to OCC’s superintend- 
ence, to the exclusion of state registration requirements and 
visitorial authority. The question in dispute is whether the 
bank’s mortgage lending activities remain outside the gover- 
nance of state licensing and auditing agencies when those 
activities are conducted, not by a division or department of 
the bank, but by the bank’s operating subsidiary. In accord 
with the Courts of Appeals that have addressed the issue,' 
we hold that Wachovia’s mortgage business, whether con- 
ducted by the bank itself or through the bank’s operating 
subsidiary, is subject to OCC’s superintendence, and not to 
the licensing, reporting, and visitorial regimes of the several 
States in which the subsidiary operates. 


1 National City Bank of Indiana v. Turnbaugh, 463 F. 8d 325 (CA4 
2006); Wachovia Bank, N. A. v. Burke, 414 F. 3d 305 (CA2 2005); 431 F. 3d 
556 (CA6 2005) (case below); Wells Fargo Bank N. A. v. Boutris, 419 F. 3d 
949 (CA9 2005). 
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Wachovia Bank is a national banking association chartered 
by OCC. Respondent Wachovia Mortgage is a North Caro- 
lina corporation that engages in the business of real estate 
lending in the State of Michigan and elsewhere. Michigan’s 
statutory regime exempts banks, both national and state, 
from state mortgage lending regulation, but requires mort- 
gage brokers, lenders, and servicers that are subsidiaries of 
national banks to register with the State’s Office of Financial 
and Insurance Services (OFIS) and submit to state supervi- 
sion. Mich. Comp. Laws Ann. §§ 445.1656(1), 445.1679(1)(a) 
(West 2002), 493.52(1), and 493.53aqd) (West 1998).2. From 
1997 until 2003, Wachovia Mortgage was registered with 
OFIS to engage in mortgage lending. As a registrant, Wa- 
chovia Mortgage was required, inter alia, to pay an annual 
operating fee, file an annual report, and open its books and 
records to inspection by OFIS examiners. §§ 445.1657, 
445.1658, 445.1671 (West 2002), 493.54, 493.56a(2), (13) (West 
1998). 

Petitioner Linda Watters, the commissioner of OFIS, ad- 
ministers the State’s lending laws. She exercises “general 
supervision and control” over registered lenders, and has au- 
thority to conduct examinations and investigations and to 
enforce requirements against registrants. See §§ 445.1661, 
445.1665, 445.1666 (West 2002), 493.58, 493.56b, 493.59, 
493.62a (West 1998 and Supp. 2005). She also has authority 
to investigate consumer complaints and take enforcement ac- 
tion if she finds that a complaint is not “being adequately 
pursued by the appropriate federal regulatory authority.” 
§ 445.1663(2) (West 2002). 

On January 1, 2003, Wachovia Mortgage became a wholly 
owned operating subsidiary of Wachovia Bank. Three 


2 Michigan’s law exempts subsidiaries of national banks that maintain a 
main office or branch office in Michigan. Mich. Comp. Laws Ann. 
§§ 445.1652(1)(b) (West Supp. 2006), 445.1675(m) (West 2002), 493.53a(d) 
(West 1998). Wachovia Bank has no such office in Michigan. 
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months later, Wachovia Mortgage advised the State of Michi- 
gan that it was surrendering its mortgage lending registra- 
tion. Because it had become an operating subsidiary of a 
national bank, Wachovia Mortgage maintained, Michigan’s 
registration and inspection requirements were preempted. 
Watters responded with a letter advising Wachovia Mort- 
gage that it would no longer be authorized to conduct mort- 
gage lending activities in Michigan. 

Wachovia Mortgage and Wachovia Bank filed suit against 
Watters, in her official capacity as commissioner, in the 
United States District Court for the Western District of 
Michigan. They sought declaratory and injunctive relief 
prohibiting Watters from enforcing Michigan’s registration 
prescriptions against Wachovia Mortgage, and from interfer- 
ing with OCC’s exclusive visitorial authority. The NBA and 
regulations promulgated thereunder, they urged, vest super- 
visory authority in OCC and preempt the application of the 
state-law controls at issue. Specifically, Wachovia Mortgage 
and Wachovia Bank challenged as preempted certain pro- 
visions of two Michigan statutes—the Mortgage Brokers, 
Lenders, and Services Licensing Act and the Secondary 
Mortgage Loan Act. The challenged provisions (1) require 
mortgage lenders—including national bank operating sub- 
sidiaries but not national banks themselves—to register 
and pay fees to the State before they may conduct banking 
activities in Michigan, and authorize the commissioner to 
deny or revoke registrations, §§$445.1652(1) (West Supp. 
2006), 445.1656(1)(d) (West 2002), 445.1657(1), 445.1658, 
445.1679(1)(a), 493.52(1) (West 1998), 493.53a(), 493.54, 
493.55(4), 493.56a(2), and 493.61; (2) require submission of an- 
nual financial statements to the commissioner and retention 
of certain documents in a particular format, §§ 445.1657(2) 
(West 2002), 445.1671, 493.56a(2) (West 1998); (3) grant the 
commissioner inspection and enforcement authority over 
registrants, §§ 445.1661 (West 2002), 493.56b (West Supp. 
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2005); and (4) authorize the commissioner to take regulatory 
or enforcement actions against covered lenders, §§ 445.1665 
(West 2002), 445.1666, 493.58-59, and 493.62a (West 1998). 

In response, Watters argued that, because Wachovia Mort- 
gage was not itself a national bank, the challenged Michigan 
controls were applicable and were not preempted. She also 
contended that the Tenth Amendment to the Constitution of 
the United States prohibits OCC’s exclusive superintendence 
of national bank lending activities conducted through operat- 
ing subsidiaries. 

The District Court granted summary judgment to the 
banks in relevant part. 334 F. Supp. 2d 957, 966 (WD Mich. 
2004). Invoking the two-step framework of Chevron 
U.S. A. Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984), the court deferred to the Comptroller’s de- 
termination that an operating subsidiary is subject to state 
regulation only to the extent that the parent bank would be 
if it performed the same functions. 334 F. Supp. 2d, at 963- 
965 (citing, e.g., 12 CFR §§5.34@)(8), 7.4006 (2004)). The 
court also rejected Watters’ Tenth Amendment argument. 
334 F. Supp. 2d, at 965-966. The Sixth Circuit affirmed. 
431 F. 3d 556 (2005). We granted certiorari. 547 U.S. 
1205 (2006). 

II 


A 


Nearly 200 years ago, in McCulloch v. Maryland, 4 Wheat. 
316 (1819), this Court held federal law supreme over state 
law with respect to national banking. Though the bank at 
issue in McCulloch was short-lived, a federal banking sys- 
tem reemerged in the Civil War era. See Atherton v. FDIC, 
519 U.S. 218, 221-222 (1997); B. Hammond, Banks and Poli- 
tics in America: from the Revolution to the Civil War (1957). 
In 1864, Congress enacted the NBA, establishing the system 
of national banking still in place today. National Bank Act, 
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ch. 106, 13 Stat. 99;* Atherton, 519 U.S., at 222; Marquette 
Nat. Bank of Minneapolis v. First of Omaha Service Corp., 
439 U.S. 299, 310, 314-815 (1978). The Act vested in nation- 
ally chartered banks enumerated powers and “all such inci- 
dental powers as shall be necessary to carry on the business 
of banking.” 12 U.S.C. $24 Seventh. To prevent incon- 
sistent or intrusive state regulation from impairing the na- 
tional system, Congress provided: “No national bank shall 
be subject to any visitorial powers except as authorized by 
Federal law....” §484(a). 

In the years since the NBA’s enactment, we have repeat- 
edly made clear that federal control shields national banking 
from unduly burdensome and duplicative state regulation. 
See, e. g., Beneficial Nat. Bank v. Anderson, 539 U.S. 1, 10 
(2003) (national banking system protected from “possible un- 
friendly State legislation” (quoting Tiffany v. National Bank 
of Mo., 18 Wall. 409, 412 (1874))). Federally chartered banks 
are subject to state laws of general application in their daily 
business to the extent such laws do not conflict with the let- 
ter or the general purposes of the NBA. Davis v. Elmira 
Savings Bank, 161 U.S. 275, 290 (1896). See also Atherton, 
519 U.S., at 228. For example, state usury laws govern the 
maximum rate of interest national banks can charge on loans, 
12 U.S.C. $85, contracts made by national banks “are gov- 
erned and construed by State laws,” National Bank v. Com- 
monwealth, 9 Wall. 353, 362 (1870), and national banks’ “ac- 
quisition and transfer of property [are] based on State law,” 
ibid. However, “the States can exercise no control over [na- 
tional banks], nor in any wise affect their operation, except 
in so far as Congress may see proper to permit. Any thing 
beyond this is an abuse, because it is the usurpation of power 
which a single State cannot give.” Farmers’ and Mechan- 


°> The Act of June 3, 1864, ch. 106, 13 Stat. 99, was originally entitled “An 
Act to provide a National Currency ...”; its title was altered by Congress 
in 1874 to “the National Bank Act.” Ch. 348, 18 Stat. 123. 
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ics’ Nat. Bank v. Dearing, 91 U.S. 29, 34 (1875) Gnternal 
quotation marks omitted). 

We have “interpret[ed] grants of both enumerated and in- 
cidental ‘powers’ to national banks as grants of authority not 
normally limited by, but rather ordinarily pre-empting, con- 
trary state law.” Barnett Bank of Marion Cty., N. A. v. 
Nelson, 517 U.S. 25, 32 (1996). See also Franklin Nat. 
Bank of Franklin Square v. New York, 347 U.S. 378, 375- 
379 (1954). States are permitted to regulate the activities 
of national banks where doing so does not prevent or sig- 
nificantly interfere with the national bank’s or the national 
bank regulator’s exercise of its powers. But when state 
prescriptions significantly impair the exercise of authority, 
enumerated or incidental under the NBA, the State’s regu- 
lations must give way. Barnett Bank, 517 U.S., at 32-34 
(federal law permitting national banks to sell insurance in 
small towns preempted state statute prohibiting banks from 
selling most types of insurance); Franklin Nat. Bank, 347 
U.S., at 377-379 (local restrictions preempted because they 
burdened exercise of national banks’ incidental power to 
advertise). 

The NBA authorizes national banks to engage in mortgage 
lending, subject to OCC regulation. The Act provides: 


“Any national banking association may make, arrange, 
purchase or sell loans or extensions of credit secured by 
liens on interests in real estate, subject to 1828(0) of 
this title and such restrictions and requirements as the 
Comptroller of the Currency may prescribe by regula- 
tion or order.” 12 U.S.C. §871(a).4 


‘Title 12 U.S.C. §1828(0) requires federal banking agencies to adopt 
uniform regulations prescribing standards for real estate lending by de- 
pository institutions and sets forth criteria governing such standards. 
See, e. g., §1828(0)(2)(A) (“In prescribing standards . . . the agencies shall 
consider—(i) the risk posed to the deposit insurance funds by such exten- 
sions of credit; (ii) the need for safe and sound operation of insured deposi- 
tory institutions; and (iii) the availability of credit.”). 
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Beyond genuine dispute, state law may not significantly 
burden a national bank’s own exercise of its real estate lend- 
ing power, just as it may not curtail or hinder a national 
bank’s efficient exercise of any other power, incidental or 
enumerated under the NBA. See Barnett Bank, 517 U.S., 
at 33-34; Franklin, 347 U.S., at 375-379. See also 12 CFR 
§34.4(a)(1) (2006) (identifying preempted state controls on 
mortgage lending, including licensing and registration). In 
particular, real estate lending, when conducted by a national 
bank, is immune from state visitorial control: The NBA spe- 
cifically vests exclusive authority to examine and inspect in 
OCC. 12U.8. C. §484(a) (“No national bank shall be subject 
to any visitorial powers except as authorized by Federal 
law.”).° 

Harmoniously, the Michigan provisions at issue exempt 
national banks from coverage. Mich. Comp. Laws Ann. 
§ 445.1675(a) (West 2002). This is not simply a matter of the 
Michigan Legislature’s grace. Cf. post, at 34, and n. 17. 
For, as the parties recognize, the NBA would have preemp- 
tive force, 7. e., it would spare a national bank from state 
controls of the kind here involved. See Brief for Petitioner 
12; Brief for Respondents 14; Brief for United States as Ami- 
cus Curiae 9. State laws that conditioned national banks’ 
real estate lending on registration with the State, and sub- 
jected such lending to the State’s investigative and enforce- 
ment machinery would surely interfere with the banks’ fed- 
erally authorized business: National banks would be subject 
to registration, inspection, and enforcement regimes im- 
posed not just by Michigan, but by all States in which the 
banks operate.® Diverse and duplicative superintendence of 


5 See also 2 R. Taylor, Banking Law § 37.02, p. 37-5 (2006) (“[OCC] has 
exclusive authority to charter and examine [national] banks.” (footnote 
omitted)). 

® See 69 Fed. Reg. 1908 (2004) (“The application of multiple, often unpre- 
dictable, different state or local restrictions and requirements prevents 
[national banks] from operating in the manner authorized under Federal 
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national banks’ engagement in the business of banking, we 
observed over a century ago, is precisely what the NBA was 
designed to prevent: “Thle] legislation has in view the erec- 
tion of a system extending throughout the country, and inde- 
pendent, so far as powers conferred are concerned, of state 
legislation which, if permitted to be applicable, might impose 
limitations and restrictions as various and as numerous as 
the States.” Haston v. Iowa, 188 U.S. 220, 229 (1908). 
Congress did not intend, we explained, “to leave the field 
open for the States to attempt to promote the welfare and 
stability of national banks by direct legislation. . . . [Clon- 
fusion would necessarily result from control possessed and 
exercised by two independent authorities.” IJd., at 231-232. 

Recognizing the burdens and undue duplication state con- 
trols could produce, Congress included in the NBA an ex- 
press command: “No national bank shall be subject to any 
visitorial powers except as authorized by Federal law... .” 
12 U.S.C. §$484(a). See supra, at 11-12, 13; post, at 31 (ac- 
knowledging that national banks have been “exemp|t] from 
state visitorial authority . . . for more than 140 years”). 
“Visitation,” we have explained “is the act of a superior or 
superintending officer, who visits a corporation to examine 
into its manner of conducting business, and enforce an ob- 
servance of its laws and regulations.” Guthrie v. Harkness, 
199 U.S. 148, 158 (1905) (internal quotation marks omitted). 
See also 12 CFR §7.4000(a)(2) (2006) (defining “visitorial” 
power as “(i) [e]xamination of a bank; (ii) [ilnspection of a 
bank’s books and records; (iii) [rlegulation and supervision of 
activities authorized or permitted pursuant to federal bank- 
ing law; and (iv) [e|nforcing compliance with any applicable 
federal or state laws concerning those activities”). Michi- 
gan, therefore, cannot confer on its commissioner examina- 


law, is costly and burdensome, interferes with their ability to plan their 
business and manage their risks, and subjects them to uncertain liabilities 
and potential exposure.”). 
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tion and enforcement authority over mortgage lending, or 
any other banking business done by national banks." 


B 


While conceding that Michigan’s licensing, registration, 
and inspection requirements cannot be applied to national 
banks, see, e. g., Brief for Petitioner 10, 12, Watters argues 
that the State’s regulatory regime survives preemption with 
respect to national banks’ operating subsidiaries. Because 
such subsidiaries are separately chartered under some 
State’s law, Watters characterizes them simply as “affiliates” 
of national banks, and contends that even though they are 
subject to OCC’s superintendence, they are also subject to 
multistate control. Jd., at 17-22. We disagree. 

Since 1966, OCC has recognized the “incidental” authority 
of national banks under § 24 Seventh to do business through 


“Ours is indeed a “dual banking system.” See post, at 22-26, 43. But 
it is a system that has never permitted States to license, inspect, and 
supervise national banks as they do state banks. The dissent repeatedly 
refers to the policy of “competitive equality” featured in First Nat. Bank 
in Plant City v. Dickinson, 396 U.S. 122, 131 (1969). See post, at 25, 35, 
40, 43. Those words, however, should not be ripped from their context. 
Plant City involved the McFadden Act (Branch Banks), 44 Stat. 1228, 12 
U.S. C. §36, in which Congress expressly authorized national banks to 
establish branches “only when, where, and how state law would authorize 
a state bank to establish and operate such [branches].” 396 U.S., at 130. 
See also id., at 131 (“[W]hile Congress has absolute authority over national 
banks, the [McFadden Act] has incorporated by reference the limitations 
which state law places on branch banking activities by state banks. Con- 
gress has deliberately settled upon a policy intended to foster competitive 
equality. ... [The] Act reflects the congressional concern that neither sys- 
tem ha[s] advantages over the other in the use of branch banking.” (quot- 
ing First Nat. Bank of Logan v. Walker Bank & Trust Co., 385 U.S. 252, 
261 (1966))). “[W]here Congress has not expressly conditioned the grant 
of ‘power’ upon a grant of state permission, the Court has ordinarily found 
that no such condition applies.” Barnett Bank of Marion Cty., N. A. v. 
Nelson, 517 U.S. 25, 34 (1996). The NBA provisions before us, unlike the 
McFadden Act, do not condition the exercise of power by national banks 
on state allowance of similar exercises by state banks. See swpra, at 13. 
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operating subsidiaries. See 31 Fed. Reg. 11459-11460 
(1966); 12 CFR §$5.34()(1) (2006) (“A national bank may con- 
duct in an operating subsidiary activities that are permissi- 
ble for a national bank to engage in directly either as part 
of, or incidental to, the business of banking... .”). That 
authority is uncontested by Michigan’s commissioner. See 
Brief for Petitioner 21 (“[N]o one disputes that 12 USC $24 
(Seventh) authorizes national banks to use nonbank operat- 
ing subsidiaries ....”). OCC licenses and oversees national 
bank operating subsidiaries just as it does national banks. 
§ 5.34(e)(3) (“An operating subsidiary conducts activities au- 
thorized under this section pursuant to the same authoriza- 
tion, terms and conditions that apply to the conduct of such 
activities by its parent national bank.”);® United States Of- 
fice of the Comptroller of the Currency, Related Organiza- 
tions: Comptroller’s Handbook 53 (Aug. 2004) (hereinafter 
Comptroller’s Handbook) (“Operating subsidiaries are sub- 
ject to the same supervision and regulation as the parent 
bank, except where otherwise provided by law or OCC 
regulation.”). 

In 1999, Congress defined and regulated “financial” sub- 
sidiaries; simultaneously, Congress distinguished those na- 
tional bank affiliates from subsidiaries—typed “operating 
subsidiaries” by OCC—which may engage only in activi- 
ties national banks may engage in directly, “subject to the 
same terms and conditions that govern the conduct of such 
activities by national banks.” Gramm-Leach-Bliley Act 
(GLBA), $121(a)(2), 113 Stat. 1878 (codified at 12 U.S.C. 


’ The regulation further provides: 

“Tf, upon examination, the OCC determines that the operating subsidiary 
is operating in violation of law, regulation, or written condition, or in an 
unsafe or unsound manner or otherwise threatens the safety or soundness 
of the bank, the OCC will direct the bank or operating subsidiary to take 
appropriate remedial action, which may include requiring the bank to di- 
vest or liquidate the operating subsidiary, or discontinue specified activi- 
ties.” 12 CFR $5.34(e)(3) (2006). 
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§24a(¢)(8)(A)).2 For supervisory purposes, OCC treats na- 
tional banks and their operating subsidiaries as a single eco- 
nomic enterprise. Comptroller’s Handbook 64. OCC over- 
sees both entities by reference to “business line,” applying 
the same controls whether banking “activities are conducted 
directly or through an operating subsidiary.” Jbid.'° 

As earlier noted, Watters does not contest the authority of 
national banks to do business through operating subsidiaries. 
Nor does she dispute OCC’s authority to supervise and regu- 
late operating subsidiaries in the same manner as national 
banks. Still, Watters seeks to impose state regulation on 
operating subsidiaries over and above regulation undertaken 
by OCC. But just as duplicative state examination, supervi- 
sion, and regulation would significantly burden mortgage 
lending when engaged in by national banks, see supra, at 


®°OCC subsequently revised its regulations to track the statute. See 
§ 5.34(e)(1), (8); Financial Subsidiaries and Operating Subsidiaries, 65 Fed. 
Reg. 12905, 12911 (2000). Cf. post, at 29, 30 dissent’s grudging acknowl- 
edgment that Congress “may have acquiesced” in OCC’s position that na- 
tional banks may engage in “the business of banking” through operating 
subsidiaries empowered to do only what the bank itself can do). 

10 For example, “for purposes of applying statutory or regulatory limits, 
such as lending limits or dividend restrictions,” e. g., 12 U.S. C. §$56, 60, 
84, 371d, “[t]he results of operations of operating subsidiaries are consoli- 
dated with those of its parent.” Comptroller’s Handbook 64. Likewise, 
for accounting and regulatory reporting purposes, an operating subsidiary 
is treated as part of the member bank; assets and liabilities of the two 
entities are combined. See 12 CFR 8$5.34(e)(4)(i), 223.30w) (2006). OCC 
treats financial subsidiaries differently. A national bank may not consoli- 
date the assets and liabilities of a financial subsidiary with those of the 
bank. Comptroller’s Handbook 64. It cannot be fairly maintained “that 
the transfer in 2003 of [Wachovia Mortgage’s] ownership from the holding 
company to the Bank” resulted in no relevant changes to the company’s 
business. Compare post, at 35, with supra, at 16, n. 8. On becoming 
Wachovia’s operating subsidiary, Wachovia Mortgage became subject to 
the same terms and conditions as national banks, including the full super- 
visory authority of OCC. This change exposed the company to signifi- 
cantly more federal oversight than it experienced as a state nondeposi- 
tory institution. 
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11-15, so too would those state controls interfere with that 
same activity when engaged in by an operating subsidiary. 

We have never held that the preemptive reach of the NBA 
extends only to a national bank itself. Rather, in analyzing 
whether state law hampers the federally permitted activities 
of a national bank, we have focused on the exercise of a na- 
tional bank’s powers, not on its corporate structure. See, 
e.g., Barnett Bank, 517 U.S., at 32. And we have treated 
operating subsidiaries as equivalent to national banks with 
respect to powers exercised under federal law (except where 
federal law provides otherwise). In NationsBank of N. C, 
N. A., 513 U.S., at 256-261, for example, we upheld OCC’s 
determination that national banks had “incidental” authority 
to act as agents in the sale of annuities. It was not material 
that the function qualifying as within “the business of bank- 
ing,” §24 Seventh, was to be carried out not by the bank 
itself, but by an operating subsidiary, 7. e., an entity “subject 
to the same terms and conditions that govern the conduct of 
[the activity] by national banks [themselves],” § 24a(g)(3)(A); 
12 CFR §$5.34(e)(8) (2006). See also Clarke v. Securities In- 
dustry Assn., 479 U.S. 388 (1987) (national banks, acting 
through operating subsidiaries, have power to offer discount 
brokerage services)." 

Security against significant interference by state regula- 
tors is a characteristic condition of the “business of banking” 
conducted by national banks, and mortgage lending is one 
aspect of that business. See, e.g. 12 U.SC. §484(a); 12 
CFR §34.4(a)(1) (2006). See also supra, at 11-15; post, at 27 
(acknowledging that, in 1982, Congress broadly authorized 
national banks to engage in mortgage lending); post, at 36- 
37, and n. 20 (acknowledging that operating subsidiaries “are 
subject to the same federal oversight as their national bank 


UCf Marquette Nat. Bank of Minneapolis v. First of Omaha Service 
Corp., 439 U.S. 299, 308, and n. 19 (1978) (holding that national bank may 
charge home State’s interest rate, regardless of more restrictive usury 
laws in borrower’s State, but declining to consider operating subsidiaries). 
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parents”). That security should adhere whether the busi- 
ness is conducted by the bank itself or is assigned to an oper- 
ating subsidiary licensed by OCC whose authority to carry 
on the business coincides completely with that of the bank. 
See Wells Fargo Bank, N. A. v. Boutris, 419 F. 3d 949, 960 
(CA9 2005) (determination whether to conduct business 
through operating subsidiaries or through subdivisions is 
“essentially one of internal organization”). 

Watters contends that if Congress meant to deny States 
visitorial powers over operating subsidiaries, it would have 
written § 484(a)’s ban on state inspection to apply not only to 
national banks but also to their affiliates. She points out 
that $481, which authorizes OCC to examine “affiliates” of 
national banks, does not speak to state visitorial powers. 
This argument fails for two reasons. First, one cannot as- 
cribe any intention regarding operating subsidiaries to the 
1864 Congress that enacted §§ 481 and 484, or the 1933 Con- 
gress that added the provisions on examining affiliates to 
$481 and the definition of “affiliate” to §22la. That is so 
because operating subsidiaries were not authorized until 
1966. See supra, at 15-16. Over the past four decades, 
during which operating subsidiaries have emerged as im- 
portant instrumentalities of national banks, Congress and 
OCC have indicated no doubt that such subsidiaries are “sub- 
ject to the same terms and conditions” as national banks 
themselves. 

Second, Watters ignores the distinctions Congress recog- 
nized among “affiliates.” The NBA broadly defines the term 
“affiliate” to include “any corporation” controlled by a na- 
tional bank, including a subsidiary. See 12 U.S. C. §221a(b). 
An operating subsidiary is therefore one type of “affiliate.” 
But unlike affiliates that may engage in functions not author- 
ized by the NBA, e.g., financial subsidiaries, an operating 
subsidiary is tightly tied to its parent by the specification 
that it may engage only in “the business of banking” as au- 
thorized by the Act. §24a(g)(8)(A); 12 CFR §5.34(e)() 
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(2006). See also supra, at 16-17, and n. 10. Notably, when 
Congress amended the NBA confirming that operating sub- 
sidiaries may “engagle] solely in activities that national 
banks are permitted to engage in directly,” 12 U.S.C. 
§ 24a(¢)(8)(A), it did so in an Act, the GLBA, providing that 
other affiliates, authorized to engage in nonbanking financial 
activities, e. g., securities and insurance, are subject to state 
regulation in connection with those activities. See, e.g. 
§§ 1843(k), 1844(¢)(4). See also 15 U.S. C. §6701(b) (any per- 
son who sells insurance must obtain a state license to do 
so). 
C 


Recognizing the necessary consequence of national banks’ 
authority to engage in mortgage lending through an operat- 
ing subsidiary “subject to the same terms and conditions that 
govern the conduct of such activities by national banks,” 12 
U.S. C. §24a(¢)(8)(A), see also §24 Seventh, OCC promul- 
gated 12 CFR § 7.4006 (2006): “Unless otherwise provided by 
Federal law or OCC regulation, State laws apply to national 
bank operating subsidiaries to the same extent that those 
laws apply to the parent national bank.” See Investment 
Securities; Bank Activities and Operations; Leasing, 66 Fed. 
Reg. 34784, 34788 (2001). Watters disputes the authority of 
OCC to promulgate this regulation and contends that, be- 
cause preemption is a legal question for determination by 
courts, § 7.4006 should attract no deference. See also post, 
at 38-43. This argument is beside the point, for under our 
interpretation of the statute, the level of deference owed 
to the regulation is an academic question. Section 7.4006 


2 The dissent protests that the GLBA does not itself preempt the Michi- 
gan provisions at issue. Cf. post, at 36-38. We express no opinion on 
that matter. Our point is more modest: The GLBA simply demonstrates 
Congress’ formal recognition that national banks have incidental power to 
do business through operating subsidiaries. See supra, at 16-17; cf. post, 
at 30-31. 
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merely clarifies and confirms what the NBA already conveys: 
A national bank has the power to engage in real estate lend- 
ing through an operating subsidiary, subject to the same 
terms and conditions that govern the national bank itself; 
that power cannot be significantly impaired or impeded by 
state law. See, e.g., Barnett Bank, 517 U.S., at 38-34; 12 
U.S. C. §§24 Seventh, 24a(¢)(8)(A), 371." 

The NBA is thus properly read by OCC to protect from 
state hindrance a national bank’s engagement in the “busi- 
ness of banking” whether conducted by the bank itself or by 
an operating subsidiary, empowered to do only what the bank 
itself could do. See supra, at 16-17. The authority to en- 
gage in the business of mortgage lending comes from the 
NBA, §371, as does the authority to conduct business 
through an operating subsidiary. See §§24 Seventh, 
24a(g)(3)(A). That Act vests visitorial oversight in OCC, 
not state regulators. §484(a). State law (in this case, 
North Carolina law), all agree, governs incorporation-related 
issues, such as the formation, dissolution, and internal gover- 
nance of operating subsidiaries.“ And the laws of the 
States in which national banks or their affiliates are located 
govern matters the NBA does not address. See supra, 
at 11. But state regulators cannot interfere with the “busi- 
ness of banking” by subjecting national banks or their 
OCC-licensed operating subsidiaries to multiple audits and 
surveillance under rival oversight regimes. 


18 Because we hold that the NBA itself—independent of OCC’s regula- 
tion—preempts the application of the pertinent Michigan laws to national 
bank operating subsidiaries, we need not consider the dissent’s lengthy 
discourse on the dangers of vesting preemptive authority in administra- 
tive agencies. See post, at 38-43; cf. post, at 48, 44 (maintaining that 
“(wlhatever the Court says, this is a case about an administrative agency’s 
power to preempt state laws,” and accusing the Court of “endors[ing] ad- 
ministrative action whose sole purpose was to preempt state law rather 
than to implement a statutory command”). 

14 Watters does not assert that Wachovia Mortgage is out of compliance 
with any North Carolina law governing its corporate status. 
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Ill 


Watters’ alternative argument, that 12 CFR § 7.4006 vio- 
lates the Tenth Amendment to the Constitution, is un- 
availing. As we have previously explained, “[ilf a power 
is delegated to Congress in the Constitution, the Tenth 
Amendment expressly disclaims any reservation of that 
power to the States.” New York v. United States, 505 U.S. 
144, 156 (1992). Regulation of national bank operations is a 
prerogative of Congress under the Commerce and Necessary 
and Proper Clauses. See Citizens Bank v. Alafabco, Inc., 
5389 U.S. 52, 58 (2003) (per curiam). The Tenth Amend- 
ment, therefore, is not implicated here. 


ok ok ok 


For the reasons stated, the judgment of the Sixth Circuit 
is 
Affirmed. 


JUSTICE THOMAS took no part in the consideration or deci- 
sion of this case. 


JUSTICE STEVENS, with whom THE CHIEF JUSTICE and 
JUSTICE SCALIA join, dissenting. 


Congress has enacted no legislation immunizing national 
bank subsidiaries from compliance with nondiscriminatory 
state laws regulating the business activities of mortgage bro- 
kers and lenders. Nor has it authorized an executive agency 
to pre-empt such state laws whenever it concludes that they 
interfere with national bank activities. Notwithstanding 
the absence of relevant statutory authority, today the Court 
endorses an agency’s incorrect determination that the laws 
of a sovereign State must yield to federal power. The sig- 
nificant impact of the Court’s decision on the federal-state 
balance and the dual banking system makes it appropriate 
to set forth in full the reasons for my dissent. 
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I 


The National Bank Act (or NBA), 18 Stat. 99, authorized 
the incorporation of national banks, $5, zd., at 100, and 
granted them “all such incidental powers as shall be neces- 
sary to carry on the business of banking,” §8, id., at 101, 
(codified at 12 U.S.C. $24 Seventh), subject to regulatory 
oversight by the Comptroller of the Currency, $54, 13 Stat. 
116. To maintain a meaningful role for state legislation and 
for state corporations that did not engage in core banking 
activities, Congress circumscribed national bank authority. 
Notably, national banks were expressly prohibited from mak- 
ing mortgage loans, § 28, zd., at 108.1. Moreover, the shares 
of national banks, as well their real estate holdings, were 
subject to nondiscriminatory state taxation, § 41, zd., at 111; 
and while national banks could lend money, state law capped 
the interest rates they could charge, §30, id., at 108. 

Originally, it was anticipated that “existing banks would 
surrender their state charters and re-incorporate under the 
terms of the new law with national charters.”? That 
did not happen. Instead, after an initial post-National Bank 
Act decline, state-chartered institutions thrived.2 What 
emerged was the competitive mix of state and national banks 
known as the dual banking system. 

This Court has consistently recognized that because fed- 
eral law is generally interstitial, national banks must comply 


1“There is no more characteristic difference between the state and the 
national banking laws than the fact that almost without exception, state 
banks may loan on real estate security, while national banks are prohibited 
from doing so.” G. Barnett, State Banking in the United States Since the 
Passage of the National Bank Act 50 (1902) (reprint 1983) (hereinafter 
Barnett). 

2B. Hammond, Banks and Politics in America: from the Revolution to 
the Civil War 728 (1957). 

3Td., at 733. See also Barnett 73-74 (estimating that more than 800 
state banks were in operation in 1877, and noting the “remarkable increase 
in the number of state banks” during the last two decades of the 19th 
century). 
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with most of the same rules as their state counterparts. As 
early as 1870, we articulated the principle that has remained 
the lodestar of our jurisprudence: that national banks 


“are only exempted from State legislation, so far as that 
legislation may interfere with, or impair their efficiency 
in performing the functions by which they are designed 
to serve that government. ... They are subject to the 
laws of the State, and are governed in their daily course 
of business far more by the laws of the State than of the 
nation. All their contracts are governed and construed 
by State laws. Their acquisition and transfer of prop- 
erty, their right to collect their debts, and their liability 
to be sued for debts, are all based on State law. It is 
only when the State law incapacitates the banks from 
discharging their duties to the government that it be- 
comes unconstitutional.” National Bank v. Common- 
wealth, 9 Wall. 353, 362 (1870) (emphasis added).4 


Until today, we have remained faithful to the principle that 
nondiscriminatory laws of general application that do not 
“forbid” or “impair significantly” national bank activities 
should not be pre-empted. See, e. g., Barnett Bank of Mar- 
ion Cty., N. A. v. Nelson, 517 U.S. 25, 33 (1996).° 


“See also McClellan v. Chipman, 164 U.S. 347, 357 (1896) (explaining 
that our cases establish “a rule and an exception, the rule being the opera- 
tion of general state laws upon the dealings and contracts of national 
banks, the exception being the cessation of the operation of such laws 
whenever they expressly conflict with the laws of the United States or 
frustrate the purpose for which the national banks were created, or impair 
their efficiency to discharge the duties imposed upon them by the law of 
the United States”). 

5See also Anderson Nat. Bank v. Luckett, 321 U.S. 238, 248 (1944) 
(“This Court has often pointed out that national banks are subject to state 
laws, unless those laws infringe the national banking laws or impose an 
undue burden on the performance of the banks’ functions”); Davis v. El- 
mira Savings Bank, 161 U.S. 275, 290 (1896) (“Nothing, of course, in this 
opinion is intended to deny the operation of general and undiscriminating 
state laws on the contracts of national banks, so long as such laws do not 
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Nor is the Court alone in recognizing the vital role that 
state legislation plays in the dual banking system. Al- 
though the dual banking system’s main virtue is its diver- 
gent treatment of national and state banks,° Congress has 
consistently recognized that state law must usually govern 
the activities of both national and state banks for the dual 
banking system to operate effectively. As early as 1934, 
Justice Brandeis observed for the Court that this congres- 
sional recognition is embodied in a long string of statutes: 


“The policy of equalization was adopted in the National 
Bank Act of 1864, and has ever since been applied, in 
the provision concerning taxation. In amendments to 
that Act and in the Federal Reserve Act and amend- 
ments thereto the policy is expressed in provisions con- 
ferring power to establish branches; in those conferring 
power to act as fiduciary; in those concerning interest 
on deposits; and in those concerning capitalization. It 
appears also to have been of some influence in securing 
the grant in 19138 of the power to loan on mortgage.” 
Lewis v. Fidelity & Deposit Co. of Md., 292 U.S. 559, 
564-565 (footnotes, with citations to relevant statutes, 
omitted).’ 


For the same reasons, we observed in First Nat. Bank in 
Plant City v. Dickinson, 396 U.S. 122, 133 (1969), that “[t]he 
policy of competitive equality is . . . firmly embedded in the 
statutes governing the national banking system.” So firmly 
embedded, in fact, that “the congressional policy of competi- 


conflict with the letter or the general objects and purposes of Congres- 
sional legislation”). 

®See Scott, The Dual Banking System: A Model of Competition in Regu- 
lation, 30 Stan. L. Rev. 1, 8-13 (1978) (explaining the perceived benefits of 
the dual banking system). 

“See also First Nat. Bank of Logan v. Walker Bank & Trust Co., 385 
U.S. 252, 261 (1966) (observing that in passing the McFadden Act, “Con- 
gress was continuing its policy of equalization first adopted in the National 
Bank Act of 1864”). 
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tive equality with its deference to state standards” is not 
“open to modification by the Comptroller of the Currency.” 
Id., at 138. 

II 


Although the dual banking system has remained intact, 
Congress has radically transformed the national bank system 
from its Civil War antecedent and brought considerably more 
federal authority to bear on state-chartered institutions. 
Yet despite all the changes Congress has made to the na- 
tional bank system, and despite its exercise of federal power 
over state banks, it has never pre-empted state laws like 
those at issue in this case. 

Most significantly, in 1918 Congress established the Fed- 
eral Reserve System to oversee federal monetary policy 
through its influence over the availability of credit. Federal 
Reserve Act §§ 2, 9, 38 Stat. 252, 259. The Act required na- 
tional banks and permitted state banks to become Federal 
Reserve member banks, and subjected all member banks to 
Federal Reserve regulations and oversight. Jbid. Also of 
signal importance, after the banking system collapsed during 
the Great Depression, Congress required all member banks 
to obtain deposit insurance from the newly established Fed- 
eral Deposit Insurance Corporation. Banking Act of 1933 
(or Glass-Steagall Act), §8, 48 Stat. 168; see also Banking Act 
of 1935, 49 Stat. 684. Although both of these steps meant 
that many state banks were subjected to significant federal 
regulation,® “the state banking system continued along with 
the national banking system, with no attempt to exercise 
preemptive federal regulatory authority over the activities 
of the existing state banks.” M. Malloy, Banking and Finan- 
cial Services Law 48 (2d ed. 2005). 


®’ What has emerged are “two interrelated systems in which most state- 
chartered banks are subject to varying degrees of federal regulation, and 
where state laws are made applicable, to a varying extent, to federally- 
chartered institutions.” 1 A. Graham, Banking Law § 1.04, p. 1-12 (Nov. 
2006). 
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In addition to these systemic overhauls, Congress has over 
time modified the powers of national banks. The changes 
are too various to recount in detail, but two are of particular 
importance to this case. First, Congress has gradually re- 
laxed its prohibition on mortgage lending by national banks. 
In 1913, Congress permitted national banks to make loans 
secured by farm land, Federal Reserve Act, § 24, 38 Stat. 273, 
and in succeeding years, their mortgage lending power was 
enlarged to cover loans on real estate in the vicinity of the 
bank, Act of Sept. 7, 1916, §24, 39 Stat. 754, and loans “se- 
cured by first liens upon forest tracts which are properly 
managed in all respects,” Act of Aug. 15, 1953, ch. 510, 67 
Stat. 614. Congress substantially expanded national banks’ 
power to make real estate loans in 1974, see Housing and 
Community Development Act, Title VII, § 711, 88 Stat. 716, 
and in 1982 it enacted the broad language, now codified at 12 
U.S. C. §371(a), authorizing national banks to make “loans 

. secured by liens on interests in real estate.” Garn-St 
Germain Depository Institutions Act of 1982, Title IV, § 408, 
96 Stat. 1510. While these changes have enabled national 
banks to engage in more evenhanded competition with state 
banks, they certainly reflect no purpose to give them any 
competitive advantage.’ 

Second, Congress has over the years both curtailed and 
expanded the ability of national banks to affiliate with other 
companies. In the early part of the century, banks routinely 
engaged in investment activities and affiliated with compa- 
nies that did the same. The Glass-Steagall Act put an end 
to that. “[E]nacted in 1933 to protect bank depositors from 
any repetition of the widespread bank closings that occurred 


°Tt is noteworthy that the principal cases that the Court cites to support 
its conclusion that the federal statute itself pre-empts the Michigan laws 
were decided years before Congress authorized national banks to engage 
in mortgage lending and years before the Office of the Comptroller of the 
Currency (OCC) authorized their use of operating subsidiaries. See ante, 
at 11-12, 14. 
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during the Great Depression,” Board of Governors, FRS v. 
Investment Company Institute, 450 U.S. 46, 61 (1981), 
Glass-Steagall prohibited Federal Reserve member banks 
(both state and national) from affiliating with investment 
banks.!° In Congress’ view, the affiliates had engaged in 
speculative activities that in turn contributed to commercial 
banks’ Depression-era failures.!’ It was this focus on the 
welfare of depositors—as opposed to stockholders—that pro- 
vided the basis for legislative action designed to ensure 
bank solvency. 

A scant two years later, Congress forbade national banks 
from owning the shares of any company because of a similar 
fear that such ownership could undermine the safety and 
soundness of national banks: “Except as hereinafter pro- 
vided or otherwise permitted by law, nothing herein con- 
tained shall authorize the purchase by [a national bank] for 
its own account of any shares of stock of any corporation.” 
Banking Act of 1935, §308(b), 49 Stat. 709 (emphasis added). 
That provision remains on the books today. See 12 U.S.C. 
§ 24 Seventh. 

These congressional restrictions did not forbid all affilia- 
tions, however, and national banks began experimenting 
with new corporate forms. One of those forms involved the 
national bank ownership of “operating subsidiaries.” In 
1966, the Comptroller of the Currency took the position “that 


In Investment Company Institute v. Camp, 401 U.S. 617 (1971), we 
set aside a regulation issued by the Comptroller of the Currency authoriz- 
ing banks to operate collective investment funds because that activity was 
prohibited by the Glass-Steagall Act. Similarly, in Securities Industry 
Assn. v. Board of Governors, FRS, 468 U.S. 137 (1984), the Glass-Steagall 
Act provided the basis for invalidating a regulation authorizing banks to 
enter the business of selling third-party commercial paper. 

See J. Macey, G. Miller, & R. Carnell, Banking Law and Regulation 21 
(8d ed. 2001) describing “the alleged misdeeds of the large banks’ securi- 
ties affiliates and the ways in which such affiliations could promote un- 
sound lending, irresponsible speculation, and conflicts of interest”). 

12 See 31 Fed. Reg. 11459 (1966). 
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a national bank may acquire and hold the controlling stock 
interest in a subsidiary operations corporation” so long as 
that corporation’s “functions or activities . . . are limited to 
one or several of the functions or activities that a national 
bank is authorized to carry on.” 31 Fed. Reg. 11459 (1966). 
The Comptroller declined to read the categorical prohibition 
on national bank ownership of stock to foreclose bank owner- 
ship of operating subsidiaries, finding authority for this ag- 
eressive interpretation of national bank authority in the “in- 
cidental powers” provision of 12 U.S.C. §24 Seventh. See 
31 Fed. Reg. 11460. 

While Congress eventually restricted some of the new cor- 
porate structures,” it neither disavowed nor endorsed the 
Comptroller’s position on national bank ownership of op- 
erating subsidiaries. Notwithstanding the congressional 
silence, in 1996 the OCC once again attempted to expand 
national banks’ ownership powers. The agency issued a 
regulation permitting national bank operating subsidiaries 
to undertake activities that the bank was not allowed to en- 
gage in directly. 12 CFR §§5.34(d), (f) (1997) (authorizing 
national banks to “acquire or establish an operating subsid- 
iary to engage in [activities] different from that permissible 
for the parent national bank,” so long as those activities are 
“part of or incidental to the business of banking, as deter- 
mined by the Comptroller of the Currency”); see also 61 Fed. 
Reg. 60342 (1996). 

Congress overruled this OCC regulation in 1999 in the 
Gramm-Leach-Bliley Act (GLBA), 113 Stat. 1338. The 
GLBA was a seminal piece of banking legislation inasmuch 
as it repealed the Glass-Steagall Act’s ban on affiliations be- 
tween commercial and investment banks. See $101, id., at 
1341. More relevant to this case, however, the GLBA ad- 
dressed the powers of national banks to own subsidiary cor- 
porations. The Act provided that any national bank subsid- 


13 See Bank Holding Company Act of 1956, 70 Stat. 183; Bank Holding 
Company Act Amendments of 1970, 84 Stat. 1760. 
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lary engaging in activities forbidden to the parent bank 
would be considered a “financial subsidiary,” §121, id., at 
1380, and would be subjected to heightened regulatory obli- 
gations, see, e.g., 12 U.S.C. §$871c-l(a)(1). The GLBA’s 
definition of “financial subsidiaries” excluded those subsidiar- 
ies that “engag[e] solely in activities that national banks are 
permitted to engage in directly and are conducted subject to 
the same terms and conditions that govern the conduct of 
such activities by national banks.” § 24a(g)(8). 

By negative implication, then, only subsidiaries engaging 
in purely national bank activities—which the OCC had 
termed “operating subsidiaries,” but which the GLBA never 
mentions by name—could avoid being subjected to the re- 
strictions that applied to financial subsidiaries. Compare 
§371c(b)(2) (exempting subsidiaries from certain regulatory 
restrictions) with §371c(e) (Clarifying that financial subsidi- 
aries are not to be treated as “subsidiaries”). Taken to- 
gether, these provisions worked a rejection of the OCC’s po- 
sition that an operating subsidiary could engage in activities 
that national banks could not engage in directly.“ See 
§ 24a(g)(3). Apart from this implicit rejection of the OCC’s 
1996 regulation, however, the GLBA does not even mention 
operating subsidiaries. 

In sum, Congress itself has never authorized national 
banks to use subsidiaries incorporated under state law to 
perform traditional banking functions. Nor has it author- 
ized the OCC to “license” any state-chartered entity to do so. 
The fact that it may have acquiesced in the OCC’s expansive 


14 While the statutory text provides ample support for this conclusion, 
it is noteworthy that it was so understood by contemporary commentators. 
See, e. g., 145 Cong. Rec. 29681 (1999) (“Recently, the Comptroller of the 
Currency has interpreted section 24 (Seventh) of the National Bank Act 
to permit national banks to own and control subsidiaries engaged in activi- 
ties that national banks cannot conduct directly. These decisions and the 
legal reasoning therein are erroneous and contrary to the law. The 
[GLBA] overturns these decisions . . . ” (statement of Representative 
Bliley)). 
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interpretation of its authority is a plainly insufficient basis 
for finding pre-emption. 
Ill 


It is familiar learning that “[t]he purpose of Congress is 
the ultimate touchstone of pre-emption analysis.” Cipol- 
lone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (internal 
quotation marks omitted). In divining that congressional 
purpose, I would have hoped that the Court would hew both 
to the NBA’s text and to the basic rule, central to our federal 
system, that “[iJn all pre-emption cases .. . we ‘start with 
the assumption that the historic police powers of the States 
were not to be superseded by the Federal Act unless that 
was the clear and manifest purpose of Congress.’” Med- 
tronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996) (quoting Rice v. 
Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947)). Had it 
done so, it could have avoided the untenable conclusion that 
Congress meant the NBA to pre-empt the state laws at 
issue here. 

The NBA in fact evinces quite the opposite congressional 
purpose. It provides in 12 U.S.C. §484(a) that “[nJo na- 
tional bank shall be subject to any visitorial powers except 
as authorized by Federal law.” Although this exemption 
from state visitorial authority has been in place for more 
than 140 years, see §54, 13 Stat. 116 (ational banks “shall 
not be subject to any other visitorial powers than such as 
are authorized by this act”), it is significant that Congress 
has never extended 12 U.S. C. § 484(a)’s pre-emptive blanket 
to cover national bank subsidiaries. 

This is not, contrary to the Court’s suggestion, see ante, 
at 19-20, some kind of oversight. As the complex history 
of the banking laws demonstrates, Congress has legislated 
extensively with respect to national bank “affiliates”—an op- 
erating subsidiary is one type of affiliate ’’—and has more- 


15 See 12 U.S. C. §221a(b) (defining affiliates to include “any corporation” 
that a federal member bank owns or controls). 
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over given the OCC extensive supervisory powers over 
those affiliates, see §481 (providing that a federal examiner 
“shall have power to make a thorough examination of all the 
affairs of [a national bank] affiliate, and in doing so he shall 
have power ... to make a report of his findings to the Comp- 
troller of the Currency”). That Congress lavished such 
attention on national bank affiliates and conferred such 
far-reaching authority on the OCC without ever expanding 
the scope of §484(a) speaks volumes about Congress’ pre- 
emptive intent, or rather its lack thereof. Consistent with 
our presumption against pre-emption—a presumption I do 
not understand the Court to reject—I would read § 484(a) 
to reflect Congress’ considered judgment not to pre-empt 
the application of state visitorial laws to national bank 
“affiliates.” 

Instead, the Court likens § 484(a) to a congressional after- 
thought, musing that it merely “[rlecognizles] the burdens 
and undue duplication state controls could produce.” Ante, 
at 14. By that logic, I take it the Court believes that the 
NBA would impliedly pre-empt all state visitorial laws as 
applied to national banks even if $484(a) did not exist. 
That is surprising and unlikely. Not only would it reduce 
the NBA’s express pre-emption provision to so much surplus- 
age, but it would give Congress’ silence greater statutory 
dignity than an express command. Perhaps that explains 
why none of the four Circuits to have addressed this issue 
relied on the pre-emptive force of the NBA itself. Each in- 
stead asked whether the OCC’s regulations pre-empted state 
laws.1®° Stranger still, the Court’s reasoning would suggest 


16 See National City Bank of Indiana v. Turnbaugh, 463 F. 38d 325, 
331-834 (CA4 2006) (holding that state law conflicted with the OCC regu- 
lations, not with the NBA); Wachovia Bank, N. A. v. Burke, 414 F. 3d 305, 
315-316 (CA2 2005) (same); 431 F. 3d 556, 560-563 (CA6 2005) (case below) 
(same); Wells Fargo Bank N. A. v. Boutris, 419 F. 3d 949, 962-967 (CA9 
2005) (same). 
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that operating subsidiaries have been exempted from state 
visitorial authority from the moment the OCC first author- 
ized them in 1966. See 31 Fed. Reg. 11459. Yet if that 
were true, surely at some point over the last 40 years some 
national bank would have gone to court to spare its subsidi- 
aries from the yoke of state regulation; national banks are 
neither heedless of their rights nor shy of litigation. But 
respondents point us to no such cases that predate the OCC’s 
pre-emption regulations. 

The Court licenses itself to ignore § 484(a)’s limits by rea- 
soning that “when state prescriptions significantly impair 
the exercise of authority, enumerated or incidental under the 
NBA, the State’s regulations must give way.” Ante, at 12. 
But it intones this “significant impairment” refrain without 
remembering that it merely provides a useful tool—not the 
only tool, and not even the best tool—to discover congres- 
sional intent. As we explained in Barnett Bank, this Court 
“takel[s] the view that normally Congress would not want 
States to forbid, or to impair significantly, the exercise of a 
power that Congress explicitly granted.” 517 U.S., at 33 
(emphasis added). But any assumption about what Con- 
gress “normally” wants is of little moment when Congress 
has said exactly what it wants. 

The Court also puts great weight on Barnett Bank’s refer- 
ence to our “history ... of interpreting grants of both enu- 
merated and incidental ‘powers’ to national banks as grants 
of authority not normally limited by, but rather ordinarily 
pre-empting, contrary state law.” IJd., at 32. The Court ne- 
glects to mention that Barnett Bank is quite clear that this 
interpretive rule applies only when Congress has failed (as 
it often does) to manifest an explicit pre-emptive intent. 
Id., at 31. “In that event, courts must consider whether the 
federal statute’s ‘structure and purpose,’ or nonspecific stat- 
utory language, nonetheless reveal a clear, but implicit, pre- 
emptive intent.” Jbid. (emphasis added). Barnett Bank 
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nowhere holds that we can ignore strong indicia of congres- 
sional intent whenever a state law arguably trenches on na- 
tional bank powers. After all, the case emphasized that the 
question of pre-emption “is basically one of congressional in- 
tent. Did Congress, in enacting the Federal Statute, intend 
to exercise its constitutionally delegated authority to set 
aside the laws of a State?” J/d., at 30. The answer here is 
a resounding no. 

Even if it were appropriate to delve into the significant 
impairment question, the history of this very case confirms 
that neither the Mortgage Brokers, Lenders, and Servicers 
Licensing Act, Mich. Comp. Laws Ann. § 445.1651 et seq. 
(West 2002 and Supp. 2006), nor the Secondary Mortgage 
Loan Act, § 493.51 et seg. (West 2005), conflicts with “the let- 
ter or the general objects and purposes of Congressional leg- 
islation.” Davis v. Elmira Savings Bank, 161 U.S. 275, 290 
(1896). Enacted to protect consumers from mortgage lend- 
ing abuses, the Acts require mortgage brokers, mortgage 
servicers, and mortgage lenders to register with the State, 
§§ 445.1652(1) (West Supp. 2006), 493.52(1) (West 2005), to 
submit certain financial statements, §§ 445.1657(2) (West 
2002), 493.56a(2) (West 2005), and to submit to state visitorial 
oversight, §§ 445.1661 (West 2002), 493.56b (West 2005). Be- 
cause the Acts expressly provide that they do not apply to 
“depository financial institution|[s],” § 445.1675(a) (West 2002), 
neither national nor state banks are covered.’ The statute 
therefore covers only nonbank companies incorporated under 
state law.'® 


While the Court at one point observes that “the Michigan provisions 
at issue exempt national banks from coverage,” see ante, at 18, that is 
because they are “banks,” not because they are “national.” See ante, at 
8 (noting that “Michigan’s statutory regime exempts banks, both national 
and state, from state mortgage lending regulation” (emphasis added)). 

18The Michigan laws focus on consumer protection, whereas the OCC 
regulations quoted by the Court focus on protection of bank depositors. 
See ante, at 12, n. 4, and 16, n. 8. 
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Respondent Wachovia Mortgage Corporation has never 
engaged in the core banking business of accepting deposits. 
In 1997, when Wachovia Mortgage was first licensed to do 
business in Michigan, it was owned by a holding company 
that also owned the respondent Wachovia Bank, N. A. (Nei- 
ther the holding company nor the bank did business in Michi- 
gan.) There is no evidence, and no reason to believe, that 
compliance with the Michigan statutes imposed any special 
burdens on Wachovia Mortgage’s activities, or that the trans- 
fer in 2003 of its ownership from the holding company to 
the bank required it to make any changes whatsoever in its 
methods of doing business. Neither before nor after that 
transfer was there any discernible federal interest in grant- 
ing the company immunity from regulations that applied 
evenhandedly to its competitors. The mere fact that its ac- 
tivities may also be performed by its banking parent pro- 
vides at best a feeble justification for immunizing it from 
state regulation. And it is a justification that the longstand- 
ing congressional “policy of competitive equality” clearly 
outweighs. See Plant City, 396 U.S., at 138. 

Again, however, it is beside the point whether in the 
Court’s judgment the Michigan laws will hamper national 
banks’ ability to carry out their banking functions through 
operating subsidiaries. It is Congress’ judgment that mat- 
ters here, and Congress has in the NBA pre-empted only 
those laws purporting to lodge with state authorities visito- 
rial power over national banks. 12 U.S.C. $484(a). In my 
view, the Court’s eagerness to infuse congressional silence 
with pre-emptive force threatens the vitality of most state 
laws as applied to national banks—a result at odds with the 
long and unbroken history of dual state and federal authority 
over national banks, not to mention our federal system of 
government. It is especially troubling that the Court so 
blithely pre-empts Michigan laws designed to protect con- 
sumers. Consumer protection is quintessentially a “field 
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which the States have traditionally occupied,” Rice, 331 
U.S., at 230; the Court should therefore have been all the 
more reluctant to conclude that the “clear and manifest pur- 
pose of Congress” was to set aside the laws of a sovereign 
State, ibid. 

IV 


Respondents maintain that even if the NBA lacks pre- 
emptive force, the GLBA’s use of the phrase “same terms 
and conditions” reflects a congressional intent to pre-empt 
state laws as they apply to the mortgage lending activities of 
operating subsidiaries. See 12 U.S.C. §24a(g)(8). Indeed, 
the Court obliquely suggests as much, salting its analysis of 
the NBA with references to the GLBA. See ante, at 18, 
19-20. Even a cursory review of the GLBA’s text shows 
that it cannot bear the pre-emptive weight respondents (and 
perhaps the Court) would assign to it. 

The phrase “same terms and conditions” appears in the 
definition of “financial subsidiary,” not in a provision of the 
statute conferring national bank powers. Even there, it 
serves only to describe what a financial subsidiary is not. 
See §24a(¢)(3) (defining financial subsidiary as any subsid- 
iary “other than a subsidiary that ... engages solely in activi- 
ties that national banks are permitted to engage in directly 
and are conducted subject to the same terms and conditions 
that govern the conduct of such activities by national 
banks”). Apart from this slanting reference, the GLBA 
never mentions operating subsidiaries. Far from a demon- 
stration that the “clear and manifest purpose of Congress” 
was to pre-empt the type of law at issue here, Rice, 331 U.S., 
at 230, the “same terms and conditions” language at most 
reflects an uncontroversial acknowledgment that operating 
subsidiaries of national banks are subject to the same federal 


19See also General Motors Corp. v. Abrams, 897 F. 2d 34, 41-43 (CA2 
1990) (“Because consumer protection law is a field traditionally regulated 
by the states, compelling evidence of an intention to preempt is required 
in this area”). 
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oversight as their national bank parents.”? It has nothing 
to do with pre-emption. 

Congress in fact disavowed any such pre-emptive intent. 
Section 104 of the GLBA is titled “Operation of State Law,” 
113 Stat. 1852, and it devotes more than 3,000 words to ex- 
plaining which state laws Congress meant the GLBA to pre- 
empt. Leave aside the oddity of a Congress that addresses 
pre-emption in exquisite detail in one provision of the GLBA 
but (according to respondents) uses only four words to ex- 
press a pre-emptive intent elsewhere in the statute. More 
importantly, § 104(d)(4) provides that “/n/o State statute... 
shall be preempted” by the GLBA unless that statute has a 
disparate impact on federally chartered depository institu- 
tions, “prevent[s] a depository institution or affiliate thereof 
from engaging in activities authorized or permitted by this 
Act,” or “conflict[s] with the intent of this Act generally to 
permit affiliations that are authorized or permitted by Fed- 
eral law.” TJd., at 1857 (emphasis added) (codified at 15 
U.S. C. $6701(d)(4)). No one claims that the Michigan laws 
at issue here are discriminatory, forbid affiliations, or “pre- 
vent” any operating subsidiary from engaging in banking 
activities. It necessarily follows that the GLBA does not 
pre-empt them. 

Even assuming that the phrase has something to do with 
pre-emption, it is simply not the case that the nonencroach- 
ment of state regulation is a “term and condition” of engage- 
ment in the business of banking. As a historical matter, 
state laws have always applied to national banks and have 
often encroached on the business of banking. See National 
Bank, 9 Wall., at 362 (observing that national banks “are sub- 
ject to the laws of the State, and are governed in their daily 
course of business far more by the laws of the State than 
of the nation”). The Court itself acknowledges that state 
usury, contract, and property law govern the activities of 


0See 31 Fed. Reg. 11460 (noting that the OCC maintains regulatory 
oversight of operating subsidiaries). 
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national banks and their subsidiaries, ante, at 11-12, notwith- 
standing that they vary across “all States in which the banks 
operate,” ante, at 18. State law has always provided the 
legal backdrop against which national banks make real estate 
loans, and “[t]he fact that the banking agencies maintain a 
close surveillance of the industry with a view toward pre- 
venting unsound practices that might impair liquidity or lead 
to insolvency does not make federal banking regulation all- 
pervasive.” United States v. Philadelphia Nat. Bank, 374 
U.S. 321, 352 (1963). 
Vv 


In my view, the most pressing questions in this case are 
whether Congress has delegated to the Comptroller of the 
Currency the authority to pre-empt the laws of a sovereign 
State as they apply to operating subsidiaries, and if so, 
whether that authority was properly exercised here. See 
12 CFR § 7.4006 (2006) (“State laws apply to national bank 
operating subsidiaries to the same extent that those laws 
apply to the parent national bank”). Without directly an- 
swering either question, the Court concludes that pre- 
emption is the “necessary consequence” of various congres- 
sional statutes. Ante, at 20. Because I read those statutes 
differently, I must consider (as did the four Circuits to have 
addressed this issue) whether an administrative agency can 
assume the power to displace the duly enacted laws of a 
state legislature. 

To begin with, Congress knows how to authorize executive 
agencies to pre-empt state laws.”!_ It has not done so here. 


21 See, e. g., 47 U.S. C. §§ 253(a), (d) (authorizing the Federal Communica- 
tions Commission to pre-empt “any [state] statute, regulation, or legal 
requirement” that “may prohibit or have the effect of prohibiting the abil- 
ity of any entity to provide any interstate or intrastate telecommunica- 
tions service”); 30 U.S. C. § 1254(g) (pre-empting any statute that conflicts 
with “the purposes and the requirements of this chapter” and permitting 
the Secretary of the Interior to “set forth any State law or regulation 
which is preempted and superseded”); 49 U.S. C. §5125(d) (authorizing the 
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Nor does the statutory provision authorizing banks to en- 
gage in certain lines of business that are “incidental” to their 
primary business of accepting and managing the funds of de- 
positors expressly or implicitly grant the OCC the power to 
immunize banks or their subsidiaries from state regulation.” 
See 12 U.S. C. $24 Seventh. For there is a vast and obvious 
difference between rules authorizing or regulating conduct 
and rules granting immunity from regulation. The Comp- 
troller may well have the authority to decide whether the 
activities of a mortgage broker, a real estate broker, or a 
travel agent should be characterized as “incidental” to bank- 
ing, and to approve a bank’s entry into those businesses, 
either directly or through its subsidiaries. See, e. g., Na- 
tionsBank of N. C., N. A. v. Variable Annuity Life Ins. Co., 
518 U.S. 251, 258 (1995) (upholding the OCC’s interpretation 
of the “incidental powers” provision to permit national banks 
to serve as agents in annuity sales). But that lesser power 
does not imply the far greater power to immunize banks or 
their subsidiaries from state laws regulating the conduct of 
their competitors.” As we said almost 40 years ago, “the 


Secretary of Transportation to decide whether a state or local statute 
that conflicts with the regulation of hazardous waste transportation is 
pre-empted). 

“2 Congress did make an indirect reference to regulatory pre-emption in 
the Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, 
§114, 108 Stat. 2367 (codified at 12 U.S. C. §48(a)). The Riegle-Neal Act 
requires the OCC to jump through additional procedural hoops (specifi- 
cally, notice and comment, even for opinion letters and interpretive rules) 
before “conclud[ing] that Federal law preempts the application to a na- 
tional bank of any State law regarding community reinvestment, consumer 
protection, fair lending, or the establishment of intrastate branches.” 
Ibid. By its own terms, however, this provision granted no pre-emption 
authority to the OCC. 

>In a recent adoption of a separate pre-emption regulation, the OCC 
located the source of its authority to displace state laws in §§ 93a and 371. 
See 69 Fed. Reg. 1908 (2004). Both provisions are generic authorizations 
of rulemaking authority, however, and neither says a word about pre- 
emption. See 12 U.S.C. §93a (“[T]he Comptroller of the Currency is au- 


40 WATTERS v. WACHOVIA BANK, N. A. 


STEVENS, J., dissenting 


congressional policy of competitive equality with its defer- 
ence to state standards” is not “open to modification by the 
Comptroller of the Currency.” Plant City, 396 U.S., at 
138.7% 

Were I inclined to assume (and I am not) that congres- 
sional silence should be read as a conferral of pre-emptive 
authority, I would not find that the OCC has actually exer- 
cised any such authority here. When the agency promul- 
gated 12 CFR § 7.4006, it explained that “[t]he section itself 
does not effect preemption of any State law; it reflects the 
conclusion we believe a Federal court would reach, even in 
the absence of the regulation... .” 66 Fed. Reg. 34790 
(2001) (emphasis added). Taking the OCC at its word, then, 
§ 7.4006 has no pre-emptive force of its own, but merely pre- 
dicts how a federal court’s analysis will proceed. 


thorized to prescribe rules and regulations to carry out the responsibilities 
of the office”); §371(a) (authorizing national banks to make real estate 
loans “subject to... such restrictions and requirements as the Comptroller 
of the Currency may prescribe by regulation or order”). Needless to say, 
they provide no textual foundation for the OCC’s assertion of pre- 
emption authority. 

*4This conclusion does not touch our cases holding that a properly pro- 
mulgated agency regulation can have a pre-emptive effect should it conflict 
with state law. See Hillsborough County v. Automated Medical Labora- 
tories, Inc., 471 U.S. 707, 713 (1985) (“We have held repeatedly that state 
laws can be pre-empted by federal regulations as well as by federal stat- 
utes”); see also Fidelity Fed. Sav. & Loan Assn. v. De la Cuesta, 458 
U.S. 141, 154-159 (1982) (holding that a regulation authorizing federal 
savings-and-loan associations to include due-on-sale clauses in mortgage 
contracts conflicted with a state-court doctrine that such clauses were un- 
enforceable); City of New York v. FCC, 486 U.S. 57, 59, 65-70 (1988) (find- 
ing that the FCC’s adoption of “regulations that establish technical stand- 
ards to govern the quality of cable television signals” pre-empted local 
signal quality standards). My analysis is rather confined to agency regu- 
lations (like the one at issue here) that “purpor[t] to settle the scope of 
federal preemption” and “reflec[t] an agency’s effort to transform the pre- 
emption question from a judicial inquiry into an administrative fait accom- 
pli.” See Note, The Unwarranted Regulatory Preemption of Predatory 
Lending Laws, 79 N. Y. U. L. Rev. 2274, 2289 (2004). 
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Even if the OCC did intend its regulation to pre-empt the 
state laws at issue here, it would still not merit Chevron 
deference. No case from this Court has ever applied such a 
deferential standard to an agency decision that could so eas- 
ily disrupt the federal-state balance. To be sure, expert 
agency opinions as to which state laws conflict with a federal 
statute may be entitled to “some weight,” especially when 
“the subject matter is technical” and “the relevant history 
and background are complex and extensive.” Geier v. 
American Honda Motor Co., 529 U.S. 861, 883 (2000). But 
“lujnlike Congress, administrative agencies are clearly not 
designed to represent the interests of States, yet with rela- 
tive ease they can promulgate comprehensive and detailed 
regulations that have broad pre-emption ramifications for 
state law.” Id., at 908 (STEVENS, J., dissenting).” For that 
reason, when an agency purports to decide the scope of fed- 
eral pre-emption, a healthy respect for state sovereignty 
calls for something less than Chevron deference. See 529 
U.S., at 911-912; see also Medtronic, 518 U.S., at 512 
(O’Connor, J., concurring in part and dissenting in part) (“It 
is not certain that an agency regulation determining the 
pre-emptive effect of any federal statute is entitled to 
deference”). 

In any event, neither of the two justifications the OCC 
advanced when it promulgated 12 CFR §7.4006 withstand 
Chevron analysis. First, the OCC observed that the GLBA 
“expressly acknowledged the authority of national banks to 
own subsidiaries” that conduct national bank activities 
“subject to the same terms and conditions that govern the 
conduct of such activities by national banks.’” 66 Fed. Reg. 
34788 (quoting 12 U.S.C. §24a(g)(8)). The agency also 
noted that it had folded the “‘same terms and conditions’” 
language into an implementing regulation, 66 Fed. Reg. 


25 See also Mendelson, Chevron and Preemption, 102 Mich. L. Rev. 737, 
779-790 (2003-2004) (arguing that agencies are generally insensitive to 
federalism concerns). 
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34788 (citing 12 CFR $5.34()(3) (2001)). According to the 
OCC, “[a] fundamental component of these descriptions of 
the characteristics of operating subsidiaries in GLBA and 
the OCC’s rule is that state laws apply to operating subsidi- 
aries to the same extent as they apply to the parent national 
bank.” 66 Fed. Reg. 34788. 

This is incorrect. As explained above, the GLBA’s off- 
hand use of the “same terms and conditions” language says 
nothing about pre-emption. See supra, at 36-38. Nor can 
the OCC’s incorporation of that language into a regulation 
support the agency’s position: “Simply put, the existence of 
a parroting regulation does not change the fact that the 
question here is not the meaning of the regulation but the 
meaning of the statute.” Gonzales v. Oregon, 546 U.S. 248, 
257 (2006). The OCC’s argument to the contrary is particu- 
larly surprising given that when it promulgated its “same 
terms and conditions” regulation, it said not one word about 
pre-emption or the federalism implications of its rule—an 
inexplicable elision if a “fundamental component” of the 
phrase is the need to operate unfettered by state oversight. 
Compare 65 Fed. Reg. 12905-12910 (2000) with Exec. Order 
No. 13132, §§ 2, 4, 64 Fed. Reg. 43255, 43257 (1999) (requiring 
agencies to explicitly consider the “federalism implications” 
of their chosen policies and to hesitate before pre-empting 
state laws). 

Second, the OCC describes operating subsidiaries “as the 
equivalent of departments or divisions of their parent 
banks,” 66 Fed. Reg. 34788, which, through the operation of 
12 U.S.C. §484(a), would not be subject to state visitorial 
powers. The OCC claims that national banks might desire 
to conduct their business through operating subsidiaries for 
the purposes of “controlling operations costs, improving ef- 
fectiveness of supervision, more accurate determination of 
profits, decentralizing management decisions [and] separat- 
ing particular operations of the bank from other operations.” 
Brief for United States as Amicus Curiae 19 (quoting 31 
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Fed. Reg. 11460). It is obvious, however, that a national 
bank could realize all of those benefits through the straight- 
forward expedient of dissolving the corporation and making 
it in fact a “department” or a “division” of the parent bank. 

Rather, the primary advantage of maintaining an operat- 
ing subsidiary as a separate corporation is that it shields the 
national bank from the operating subsidiaries’ liabilities. 
United States v. Bestfoods, 524 U.S. 51, 61 (1998) (“It is a 
general principle of corporate law deeply ingrained in our 
economic and legal systems that a parent corporation .. . is 
not liable for the acts of its subsidiary” (internal quotation 
marks omitted)). For that reason, the OCC’s regulation is 
about far more than mere “corporate structure,” ante, at 18, 
or “internal governance,” ante, at 21, 19 (citing Wells Fargo 
Bank N. A. v. Boutris, 419 F. 3d 949, 960 (CA9 2005)); see 
also Dole Food Co. v. Patrickson, 5388 U.S. 468, 474 (2003) 
(“In issues of corporate law structure often matters”). It is 
about whether a state corporation can avoid complying with 
state regulations, yet nevertheless take advantage of state 
laws insulating its owners from liability. The federal inter- 
est in protecting depositors in national banks from their sub- 
sidiaries’ liabilities surely does not justify a grant of immu- 
nity from laws that apply to competitors. Indeed, the OCC’s 
regulation may drive companies seeking refuge from state 
regulation into the arms of federal parents, harm those state 
competitors who are not lucky enough to find a federal bene- 
factor, and hamstring States’ ability to regulate the affairs 
of state corporations. As a result, the OCC’s regulation 
threatens both the dual banking system and the principle of 
competitive equality that is its cornerstone. 


VI 


The novelty of today’s holding merits a final comment. 
Whatever the Court says, this is a case about an administra- 
tive agency’s power to pre-empt state laws. I agree with 
the Court that the Tenth Amendment does not preclude the 
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exercise of that power. But the fact that that Amendment 
was included in the Bill of Rights should nevertheless remind 
the Court that its ruling affects the allocation of powers 
among sovereigns. Indeed, the reasons for adopting that 
Amendment are precisely those that undergird the well- 
established presumption against pre-emption. 

With rare exception, we have found pre-emption only 
when a federal statute commanded it, see Cipollone, 505 
U.S., at 517, when a conflict between federal and state law 
precluded obedience to both sovereigns, see Florida Lime & 
Avocado Growers, Inc. v. Pawl, 373 U.S. 182, 142-148 (1963), 
or when a federal statute so completely occupied a field that 
it left no room for additional state regulation, see Napier v. 
Atlantic Coast Line R. Co., 272 U.S. 605, 618 (1926). Al- 
most invariably the finding of pre-emption has been based 
on this Court’s interpretation of statutory language or of 
regulations plainly authorized by Congress. Never before 
have we endorsed administrative action whose sole purpose 
was to pre-empt state law rather than to implement a statu- 
tory command. 

Accordingly, I respectfully dissent. 
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Under authority of the Communications Act of 1934, the Federal Commu- 
nications Commission (FCC) regulates interstate telephone communica- 
tions using a traditional regulatory system similar to what other com- 
missions have applied when regulating other common carriers. Indeed, 
Congress largely copied language from the earlier Interstate Commerce 
Act, which authorized federal railroad regulation, when it wrote Com- 
munications Act §§201(b) and 207, the provisions at issue. Both Acts 
authorize their respective Commissions to declare any carrier “charge,” 
“regulation,” or “practice” in connection with the carrier’s services to 
be “unjust or unreasonable”; declare an “unreasonable,” e. g., “charge” 
to be “unlawful”; authorize an injured person to recover “damages” for 
an “unlawful” charge or practice; and state that, to do so, the person 
may bring suit in a “court” “of the United States.” Interstate Com- 
merce Act §§1, 8, 9; Communications Act §§201(b), 206, 207. The un- 
derlying regulatory problem here arises at the intersection of tradi- 
tional regulation and newer, more competitively oriented approaches. 
Legislation in 1990 required payphone operators to allow payphone 
users to obtain “free” access to the long-distance carrier of their choice, 
i.@., access without depositing coins. But recognizing the “free” call 
would impose a cost upon the payphone operator, Congress required 
the FCC to promulgate regulations to provide compensation to such 
operators. Using traditional ratemaking methods, the FCC ordered 
carriers to reimburse the operators in a specified amount unless a car- 
rier and an operator agreed to a different amount. The FCC subse- 
quently determined that a carrier’s refusal to pay such compensation 
was an “unreasonable practice” and thus unlawful under §201(b). Re- 
spondent payphone operator brought a federal lawsuit, claiming that 
petitioner long-distance carrier (hereinafter Global Crossing) had vio- 
lated §201(b) by failing to pay compensation and that §207 authorized 
respondent to sue in federal court. The District Court agreed that 
Global Crossing’s refusal to pay violated §201(b), thereby permitting 
respondent to sue under §207. The Ninth Circuit affirmed. 
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Held: The FCC’s application of § 201(b) to the carrier’s refusal to pay com- 
pensation is lawful; and, given the linkage with § 207, § 207 authorizes 
this federal-court lawsuit. Pp. 52-64. 

(a) The language of §§ 201(b), 206, and 207 and those sections’ history, 
including that of their predecessors, Interstate Commerce Act §§8 and 
9, make clear that § 207’s purpose is to allow persons injured by § 201(b) 
violations to bring federal-court damages actions. The difficult ques- 
tion is whether the FCC regulation at issue lawfully implements 
§ 201(b)’s “unreasonable practice” prohibition. Pp. 52-55. 

(b) The FCC’s §201(b) “unreasonable practice” determination is rea- 
sonable, and thus lawful. See Chevron U. S. A. Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837, 843-844. It easily fits 
within the language of the statutory phrase. Moreover, the underlying 
regulated activity at issue resembles activity long regulated by both 
transportation and communications agencies. Traditionally, the FCC, 
exercising its rate-setting authority, has divided revenues from a call 
among providers of segments of the call. Transportation agencies have 
similarly divided revenues from a larger transportation service among 
providers of segments of the service. The payphone operator and 
long-distance carrier resemble those joint providers of a communication 
or transportation service. Differences between the present “unreason- 
able practice” classification and more traditional regulatory subject mat- 
ter do not require a different outcome. When Congress revised the 
telecommunications laws in 1996 to enhance the role of competition, cre- 
ating a system that relies in part upon competition and in part upon the 
role of tariffs in regulatory supervision, it left §201(b) in place. In light 
of the absence of any congressional prohibition, and the similarities with 
traditional regulatory action, the Court finds nothing unreasonable 
about the FCC’s §201(b) determination. United States v. Mead Corp., 
533 U.S. 218, 229. Pp. 55-58. 

(c) Additional arguments made by Global Crossing, its supporting 
amici, and the dissents—that § 207 does not authorize actions for viola- 
tions of regulations promulgated to carry out statutory objectives; that 
no § 207 action lies for violations of substantive regulations promulgated 
by the FCC; that §§201(a) and (b) concern only practices that harm 
carrier customers, not carrier suppliers; that the FCC’s “unreasonable 
practice” determination is unlawful because it is inadequately reasoned; 
and that $276 prohibits the FCC’s § 201(b) classification—are ultimately 
unpersuasive. Pp. 58-64. 


423 F. 3d 1056, affirmed. 


BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and STEVENS, KENNEDY, SOUTER, GINSBURG, and ALITO, JJ., joined. 
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Jeffrey L. Fisher argued the cause for petitioner. With 
him on the briefs were Daniel M. Waggoner, Kristina Silja 
Bennard, and Michael J. Shortley II. 

Roy T. Englert, Jr, argued the cause for respondent. 
With him on the briefs were Donald J. Russell, Michael W. 
Ward, and David J. Russell. 

James A. Feldman argued the cause for the United States 
as amicus curiae urging affirmance. With him on the brief 
were Solicitor General Clement, Deputy Solicitor General 
Hungar, Samuel L. Feder, and Joel Marcus.* 


JUSTICE BREYER delivered the opinion of the Court. 


The Federal Communications Commission (Commission or 
FCC) has established rules that require long-distance (and 
certain other) communications carriers to compensate a pay- 
phone operator when a caller uses a payphone to obtain free 
access to the carrier’s lines (by dialing, e. g., a 1-800 number 
or other access code). The Commission has added that a 
carrier’s refusal to pay the compensation is a “practice .. . 
that is unjust or unreasonable” within the terms of the Com- 
munications Act of 1934, §201(b), 48 Stat. 1070, 47 U.S.C. 
§201(b). Communications Act language links §201(b) to 
§ 207, which authorizes any person “damaged” by a violation 
of §201(b) to bring a lawsuit to recover damages in federal 
court. And we must here decide whether this linked sec- 
tion, $207, authorizes a payphone operator to bring a 
federal-court lawsuit against a recalcitrant carrier that re- 
fuses to pay the compensation that the Commission’s order 
says it owes. 

In our view, the FCC’s application of §201(b) to the carri- 
er’s refusal to pay compensation is a reasonable interpreta- 


*Briefs of amici curiae urging reversal were filed for AT&T et al. by 
Mark L. Evans, Aaron M. Panner, and Michael E. Glover; and for Sprint 
Communications Co. L. P. by David P. Murray and Christopher J. Wright. 
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tion of the statute; hence it is lawful. See Chevron U.S. A. 
Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837, 843-844, and n. 11 (1984). And, given the linkage with 
§207, we also conclude that §207 authorizes this federal- 
court lawsuit. 

I 


A 


Because regulatory history helps to illuminate the proper 
interpretation and application of §§201(b) and 207, we begin 
with that history. When Congress enacted the Communica- 
tions Act of 1934, it granted the FCC broad authority to 
regulate interstate telephone communications. See Lowisi- 
ana Pub. Serv. Comm’n v. FCC, 476 U.S. 355, 360 (1986). 
The Commission, during the first several decades of its his- 
tory, used this authority to develop a traditional regulatory 
system much like the systems other commissions had applied 
when regulating railroads, public utilities, and other common 
carriers. A utility or carrier would file with a commission a 
tariff containing rates, and perhaps other practices, classifi- 
cations, or regulations in connection with its provision of 
communications services. The commission would examine 
the rates, etc., and, after appropriate proceedings, approve 
them, set them aside, or, sometimes, set forth a substitute 
rate schedule or list of approved charges, classifications, or 
practices that the carrier or utility must follow. In doing 
so, the commission might determine the utility’s or carrier’s 
overall costs (including a reasonable profit), allocate costs to 
particular services, examine whether, and how, individual 
rates would generate revenue that would help cover those 
costs, and, if necessary, provide for a division of revenues 
among several carriers that together provided a single serv- 
ice. See 47 U.S.C. $§201(b), 208, 205(a); Missouri ex rel. 
Southwestern Bell Telephone Co. v. Public Serv. Comm’n of 
Mo., 262 U.S. 276, 291-295 (1923) (Brandeis, J., concurring in 
judgment) (telecommunications); Verizon Communications 
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Inc. v. FCC, 5385 U.S. 467, 478 (2002) (same); Chicago & 
North Western R. Co. v. Atchison, T. & S. F. R. Co., 387 U.S. 
326, 331 (1967) (railroads); Permian Basin Area Rate Cases, 
390 U.S. 747, 761-765, 806-808 (1968) (natural gas field 
production). 

In authorizing this traditional form of regulation, Con- 
gress copied into the 1934 Communications Act language 
from the earlier Interstate Commerce Act of 1887, 24 Stat. 
379, which (as amended) authorized federal railroad regula- 
tion. See American Telephone & Telegraph Co. v. Central 
Office Telephone, Inc., 524 U.S. 214, 222 (1998). Indeed, 
Congress largely copied §$1, 8, and 9 of the Interstate Com- 
merce Act when it wrote the language of Communications 
Act §§ 201(b) and 207, the sections at issue here. The rele- 
vant sections (in both statutes) authorize the Commission to 
declare any carrier “charge,” “regulation,” or “practice” in 
connection with the carrier’s services to be “unjust or unrea- 
sonable”; they declare an “unreasonable,” e. g., “charge” to 
be “unlawful”; they authorize an injured person to recover 
“damages” for an “unlawful” charge or practice; and they 
state that, to do so, the person may bring suit in a “court” 
“of the United States.” Interstate Commerce Act §§ 1, 8, 9, 
24 Stat. 379, 382; Communications Act §§$201(b), 206, 207, 48 
Stat. 1070, 1072, 1073, 47 U.S. C. §§ 201(b), 206, 207. 

Historically speaking, the Interstate Commerce Act sec- 
tions changed early, preregulatory common-law rate- 
supervision procedures. The common law originally per- 
mitted a freight shipper to ask a court to determine whether 
a railroad rate was unreasonably high and to award the ship- 
per damages in the form of “reparations.” The “new” regu- 
latory law, however, made clear that a commission, not a 
court, would determine a rate’s reasonableness. At the 
same time, that “new” law permitted a shipper injured by 
an unreasonable rate to bring a federal lawsuit to collect 
damages. Interstate Commerce Act §$1, 8-9; Arizona Gro- 
cery Co. v. Atchison, T. & S. F. R. Co., 284 U.S. 370, 383-386 
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(1932); Texas & Pacific R. Co. v. Abilene Cotton Oil Co., 204 
U.S. 426, 486, 440-441 (1907); Keogh v. Chicago & North- 
western R. Co., 260 U.S. 156, 162 (1922); Lowisville & Nash- 
ville R. Co. v. Ohio Valley Tie Co. 242 U.S. 288, 290-291 
(1916); J. Ely, Railroads and American Law 71-72, 226-227 
(2001); A. Hoogenboom & O. Hoogenboom, A History of 
the ICC 61 (1976). The similar language of Communications 
Act §§201(b) and 207 indicates a roughly similar sharing of 
agency authority with federal courts. 

Beginning in the 1970's, the FCC came to believe that com- 
munications markets might efficiently support more than one 
firm and that competition might supplement (or provide a 
substitute for) traditional regulation. See MCI Telecommu- 
nications Corp. v. American Telephone & Telegraph Co., 512 
U.S. 218, 220-221 (1994). The Commission facilitated entry 
of new telecommunications carriers into long-distance mar- 
kets. And in the 1990’s, Congress amended the 1934 Act 
while also enacting new telecommunications statutes, in 
order to encourage (and sometimes to mandate) new compe- 
tition. See Telecommunications Act of 1996, 110 Stat. 56, 47 
U.S. C. $609 et seg. Neither Congress nor the Commission, 
however, totally abandoned traditional regulatory require- 
ments. And the new statutes and amendments left many 
traditional requirements and related statutory provisions, in- 
cluding §§201(b) and 207, in place. FE. g., National Cable & 
Telecommunications Assn. v. Brand X Internet Services, 
545 U.S. 967, 975 (2005). 

B 


The regulatory problem that underlies this lawsuit arises 
at the intersection of traditional regulation and newer, more 
competitively oriented approaches. Competing long- 
distance carriers seek the business of individual local callers, 
including those who wish to make a long-distance call from 
a local payphone. A payphone operator, however, controls 
what is sometimes a necessary channel for the caller to reach 
the long-distance carrier. And prior to 1990, a payphone op- 
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erator, exploiting this control, might require a caller to use 
a long-distance carrier that the operator favored while block- 
ing access to the caller’s preferred carrier. Such a practice 
substituted the operator’s choice of carrier for the caller’s, 
and it potentially placed disfavored carriers at a competitive 
disadvantage. In 1990, Congress enacted special legislation 
requiring payphone operators to allow a payphone user to 
obtain “free” access to the carrier of his or her choice, 7. @., 
access from the payphone without depositing coins. Tele- 
phone Operator Consumer Services Improvement Act of 
1990, 104 Stat. 986, note following 47 U.S.C. $226. (For 
ease of exposition, we often use familiar terms such as “long 
distance” and “free” calls instead of more precise terms such 
as “interexchange” and “coinless” or “dial-around” calls.) 

At the same time, Congress recognized that the “free” call 
would impose a cost upon the payphone operator; and it 
consequently required the FCC to “prescribe regulations 
that ... establish a per call compensation plan to ensure that 
all payphone service providers are fairly compensated for 
each and every completed intrastate and interstate call.” 
§ 276(b)(1)(A) of the Communications Act of 1934, as added 
by §151 of the Telecommunications Act of 1996, 110 Stat. 106, 
codified at 47 U.S. C. §276(b)(1)(A). 

The FCC then considered the compensation problem. 
Using traditional ratemaking methods, it found that the 
(fixed and incremental) costs of a “free” call from a payphone 
to, say, a long-distance carrier warranted reimbursement of 
(at the time relevant to this litigation) $0.24 per call. The 
FCC ordered carriers to reimburse the payphone operators 
in this amount unless a carrier and an operator agreed upon a 
different amount. 47 CFR § 64.1300) (2005). At the same 
time, it left the carriers free to pass the cost along to their 
customers, the payphone callers. Thus, in a typical “free” 
eall, the carrier will bill the caller and then must share the 
revenue the carrier receives—to the tune of $0.24 per call— 
with the payphone operator that has, together with the car- 
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rier, furnished a communications service to the caller. The 
FCC subsequently determined that a carrier’s refusal to pay 
the compensation ordered amounts to an “unreasonable prac- 
tice” within the terms of §201(b). (We shall refer to these 
regulations as the Compensation Order and the 2003 Pay- 
phone Order, respectively. See Appendix A, infra, for full 
citations.) See generally P. Huber, M. Kellogg, & J. Thorne, 
Federal Telecommunications Law § 8.6.8, pp. 710-713 (2d ed. 
1999) (hereinafter Huber). That determination, it believed, 
would permit a payphone operator to bring a federal-court 
lawsuit under § 207 to collect the compensation owed. 2003 
Payphone Order, 18 FCC Red. 19975, 19990, { 32. 


C 


In 2003, respondent, Metrophones Telecommunications, 
Inc., a payphone operator, brought this federal-court lawsuit 
against Global Crossing Telecommunications, Inc., a long- 
distance carrier. Metrophones sought compensation that it 
said Global Crossing owed it under the FCC’s Compensation 
Order, 14 FCC Red. 2545 (1999). Insofar as is relevant here, 
Metrophones claimed that Global Crossing’s refusal to pay 
amounted to a violation of §201(b), thereby permitting Met- 
rophones to sue in federal court, under § 207, for the compen- 
sation owed. The District Court agreed. 423 F. 3d 1056, 
1061 (CA9 2005). The Ninth Circuit affirmed the District 
Court’s determination. Jbid. We granted certiorari to de- 
termine whether $207 authorizes the lawsuit. 


II 

A 
Section 207 says that “[alny person claiming to be damaged 
by any common carrier ... may bring suit” against the car- 


rier “in any district court of the United States” for “recovery 
of the damages for which such common carrier may be liable 
under the provisions of this chapter.” 47 U.S. C. § 207 (em- 
phasis added). This language makes clear that the lawsuit 
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is proper if the FCC could properly hold that a carrier’s 
failure to pay compensation is an “unreasonable practice” 
deemed “unlawful” under §201(b). That is because the im- 
mediately preceding section, §206, says that a common car- 
rier is “liable” for “damages sustained in consequence of” 
the carrier’s doing “any act, matter, or thing in this chap- 
ter prohibited or declared to be unlawful.” And §201(b) 
declares “unlawful” any common-carrier “charge, practice, 
classification, or regulation that is unjust or unreasonable.” 
(See Appendix B, infra, for full text; emphasis added 
throughout.) 

The history of these sections—including that of their pred- 
ecessors, §§$8 and 9 of the Interstate Commerce Act—simply 
reinforces the language, making clear the purpose of § 207 
is to allow persons injured by §201(b) violations to bring 
federal-court damages actions. See, e.g., Arizona Grocery 
Co., 284 U.S., at 384-385 (Interstate Commerce Act §§ 8-9); 
Part I-A, swpra. History also makes clear that the FCC 
has long implemented § 201(b) through the issuance of rules 
and regulations. This is obviously so when the rules take 
the form of FCC approval or prescription for the future of 
rates that exclusively are “reasonable.” See 47 U.S.C. 
§ 205 (authorizing the FCC to prescribe reasonable rates and 
practices in order to preclude rates or practices that violate 
§201(b)); 5 U.S. C. $551(4) (“‘rule’ . . . includes the approval 
or prescription for the future of rates... or practices”). It 
is also so when the FCC has set forth rules that, for example, 
require certain accounting methods or insist upon certain 
carrier practices, while (as here) prohibiting others as unjust 
or unreasonable under §201(b). See, e.g. (to name a few), 
Verizon Tel. Cos. v. FCC, 453 F. 3d 487, 494 (CADC 2006) 
(rates unreasonable (and hence unlawful) if not adjusted pur- 
suant to accounting rules ordered in FCC regulations); 
Cable & Wireless P. L. C. v. FCC, 166 F. 3d 1224, 1231 (CADC 
1999) (failure to follow Commission-ordered settlement prac- 
tices unreasonable); MCI Telecommunications Corp. v. FCC, 


54 GLOBAL CROSSING TELECOMMUNICATIONS, INC. v. 
METROPHONES TELECOMMUNICATIONS, INC. 


Opinion of the Court 


59 F. 3d 1407, 1414 (CADC 1995) (violation of rate-of-return 
prescription unlawful); In re NOS Communications, Inc., 16 
FCC Red. 8183, 8136, 9 6 (2001) (deceptive marketing an un- 
reasonable practice); In re Promotion of Competitive Net- 
works in Local Telecommunications Markets, 15 FCC Red. 
22983, 23000, 435 (2000) (entering into exclusive contracts 
with commercial building owners an unreasonable practice). 

Insofar as the statute’s language is concerned, to violate a 
regulation that lawfully implements §201(b)’s requirements 
is to violate the statute. See, e.g., MCI Telecommunica- 
tions Corp., 59 F. 3d, at 1414 (“We have repeatedly held that 
a rate-of-return prescription has the force of law and that 
the Commission may therefore treat a violation of the pre- 
scription as a per se violation of the requirement of the Com- 
munications Act that a common carrier maintain ‘just and 
reasonable’ rates, see 47 U.S.C. $201(b)”); ef. Alexander v. 
Sandoval, 532 U.S. 275, 284 (2001) (it is “meaningless to talk 
about a separate cause of action to enforce the regulations 
apart from the statute”). That is why private litigants have 
long assumed that they may, as the statute says, bring an 
action under §207 for violation of a rule or regulation that 
lawfully implements §201(b). See, e.g., Oh v. AT&T Corp., 
76 F. Supp. 2d 551, 556 (NJ 1999) (assuming validity of § 207 
suit alleging violation of §201(b) in carrier’s failure to pro- 
vide services listed in FCC-approved tariff); Southwestern 
Bell Tel. Co. v. Allnet Communications Servs., Inc., 789 
F. Supp. 302, 304-306 (ED Mo. 1992) (assuming validity of 
§ 207 suit to enforce FCC’s determination of reasonable prac- 
tices related to payment of access charges by long-distance 
carrier to local exchange carrier); cf., e. g., Chicago & North 
Western Transp. Co. v. Atchison, T. & S. F. R. Co., 609 F. 2d 
1221, 1224-1225 (CA7 1979) (same in respect to Interstate 
Commerce Act equivalents of §§201(b), 207). 

The difficult question, then, is not whether §207 covers 
actions that complain of a violation of $201(b) as lawfully 
implemented by an FCC regulation. It plainly does. It re- 
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mains for us to decide whether the particular FCC regula- 
tion before us lawfully implements § 201(b)’s “unreasonable 
practice” prohibition. We now turn to that question. 


B 


In our view the FCC’s § 201(b) “unreasonable practice” de- 
termination is a reasonable one; hence it is lawful. See 
Chevron U.S. A. Inc., 467 U.S., at 848-844. The determina- 
tion easily fits within the language of the statutory phrase. 
That is to say, in ordinary English, one can call a refusal to 
pay Commission-ordered compensation despite having re- 
ceived a benefit from the payphone operator a “practic[e] . . . 
in connection with [furnishing a] communication service... 
that is ... unreasonable.” The service that the payphone 
operator provides constitutes an integral part of the total 
long-distance service the payphone operator and the long- 
distance carrier together provide to the caller, with respect 
to the carriage of his or her particular call. The carrier’s 
refusal to divide the revenues it receives from the caller 
with its collaborator, the payphone operator, despite the 
FCC’s regulation requiring it to do so, can reasonably be 
called a “practice” “in connection with” the provision of that 
service that is “unreasonable.” Cf. post, p. 74 (THOMAS, J., 
dissenting). 

Moreover, the underlying regulated activity at issue here 
resembles activity that both transportation and communica- 
tions agencies have long regulated. Here the agency has 
determined through traditional regulatory methods the cost 
of carrying a portion (the payphone portion) of a call that 
begins with a caller and proceeds through the payphone, 
attached wires, local communications loops, and long- 
distance lines to a distant call recipient. The agency allo- 
cates costs among the joint providers of the communications 
service and requires downstream carriers, in effect, to pay 
an appropriate share of revenues to upstream payphone op- 
erators. Traditionally, the FCC has determined costs of 
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some segments of a call while requiring providers of other 
segments to divide related revenues. See, e.g., Smith v. 
Illinois Bell Telephone Co., 282 U.S. 183, 148-151 (1930) 
(communications). And traditionally, transportation agen- 
cies have determined costs of providing some segments of 
a larger transportation service (for example, the cost of 
providing the San Francisco-Ogden segment of a San 
Francisco—New York shipment) while requiring providers of 
other segments to divide revenues. See, e. g., New England 
Divisions Case, 261 U.S. 184 (1923); Chicago & North West- 
ern R. Co., 387 U.S. 826; cf. Cable & Wireless P. L. C.,, 166 F. 
3d, at 1231. In all instances an agency allocates costs and 
provides for a related sharing of revenues. 

In these more traditional instances, transportation carri- 
ers and communications firms entitled to revenues under 
rate divisions or cost allocations might bring lawsuits under 
§ 207, or the equivalent sections of the Interstate Commerce 
Act, and obtain compensation or damages. See, e. g., Allnet 
Communication Serv., Inc. v. National Exch. Carrier Assn., 
Inc., 965 F. 2d 1118, 1122 (CADC 1992) (§ 207); Southwestern 
Bell Tel. Co., swpra, at 305 (same); Chicago & North Western 
Transp. Co., supra, at 1224-1225 (Interstate Commerce Act 
equivalent of §207). Again, the similarities support the rea- 
sonableness of an agency’s bringing about a similar result 
here. We do not suggest that the FCC is required to find 
carriers’ failures to divide revenues to be §201(b) violations 
in every instance. Cf. U.S. Telepacific Corp. v. Tel-America 
of Salt Lake City, Inc., 19 FCC Red. 24552, 24555-24556, and 
n. 27 (2004) (citing cases). Nor do we suggest that every 
violation of FCC regulations is an unjust and unreasonable 
practice. Here there is an explicit statutory scheme, and 
compensation of payphone operators is necessary to the 
proper implementation of that scheme. Under these cir- 
cumstances, the FCC’s finding that the failure to follow the 
order is an unreasonable practice is well within its authority. 
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There are, of course, differences between the present “un- 
reasonable practice” classification and the similar more tradi- 
tional regulatory subject matter we have just described. 
For one thing, the connection between payphone operators 
and long-distance carriers is not a traditional “through 
route” between carriers. See §201(a). For another, as 
Global Crossing’s amici point out, the word “practice” in 
§201(b) has traditionally applied to a carrier practice that 
(unlike the present one) is the subject of a carrier tariff— 
i. €., a carrier agency filing that sets forth the carrier’s rates, 
classifications, and practices. Brief for AT&T et al. as 
Amici Curiae 8-11. We concede the differences. Indeed, 
traditionally, the filing of tariffs was “the centerpiece” of the 
“(Communications] Act’s regulatory scheme.” MCI Tele- 
communications Corp., 512 U.S., at 220. But we do not 
concede that these differences require a different outcome. 
Statutory changes enhancing the role of competition have 
radically reduced the role that tariffs play in regulatory su- 
pervision of what is now a mixed communications system— 
a system that relies in part upon competition and in part 
upon more traditional regulation. Yet when Congress re- 
wrote the law to bring about these changes, it nonetheless 
left $201(b) in place. That fact indicates that the statute 
permits, indeed it suggests that Congress likely expected, 
the FCC to pour new substantive wine into its old regulatory 
bottles. See Policy and Rules Concerning the Interstate, 
Interexchange Marketplace, 12 FCC Red. 15014, 15057, 4 77 
(1997) (despite the absence of tariffs, FCC’s §201 enforce- 
ment obligations have not diminished); Boomer v. AT&T 
Corp., 309 F. 8d 404, 422 (CA7 2002) (same). And this cir- 
cumstance, by indicating that Congress did not forbid the 
agency to apply §201(b) differently in the changed regula- 
tory environment, is sufficient to convince us that the FCC’s 
determination is lawful. 

That is because we have made clear that where “Congress 
would expect the agency to be able to speak with the force 
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of law when it addresses ambiguity in the statute or fills a 
space in the enacted law,” a court “is obliged to accept the 
agency’s position if Congress has not previously spoken to 
the point at issue and the agency’s interpretation” (or the 
manner in which it fills the “gap”) is “reasonable.” United 
States v. Mead Corp., 5383 U.S. 218, 229 (2001); National 
Cable & Telecommunications Assn., 545 U.S., at 980; Chev- 
ron U. S. A. Inc. 467 U.S., at 848-844. Congress, in 
§201(b), delegated to the agency authority to “fill” a “gap,” 
i.é., to apply $201 through regulations and orders with the 
force of law. National Cable & Telecommunications Assn., 
supra, at 980-981. The circumstances mentioned above 
make clear the absence of any relevant congressional prohibi- 
tion. And, in light of the traditional regulatory similarities 
that we have discussed, we can find nothing unreasonable 
about the FCC’s §201(b) determination. 


C 


Global Crossing, its supporting amici, and the dissents 
make several additional but ultimately unpersuasive argu- 
ments. First, Global Crossing claims that § 207 authorizes 
only actions “seeking damages for statutory violations” and 
not for “violations merely of regulations promulgated to 
carry out statutory objectives.” Brief for Petitioner 12 (em- 
phasis in original). The lawsuit before us, however, “seek[s] 
damages for [a] statutory violatio[n],” namely, a violation of 
§201(b)’s prohibition of an “unreasonable practice.” As we 
have pointed out, swpra, at 53-54, § 201(b)’s prohibitions have 
long been thought to extend to rates that diverge from FCC 
prescriptions, as well as rates or practices that are “unrea- 
sonable” in light of their failure to reflect rules embodied in 
an agency regulation. We have found no limitation of the 
kind Global Crossing suggests. 

Global Crossing seeks to draw support from Alexander v. 
Sandoval, 582 U.S. 275 (2001), and Adams Fruit Co. v. Bar- 
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rett, 494 U.S. 638 (1990), which, Global Crossing says, hold 
that an agency cannot determine through regulation when a 
private party may bring a federal court action. Those cases 
do involve private actions, but they do not support Global 
Crossing. The cases involve different statutes and different 
regulations, and the Court made clear in each of those cases 
that its holding relied on the specific statute before it. In 
Sandoval, supra, at 288-289, the Court found that an implied 
right of action to enforce one statutory provision, 42 U.S. C. 
§ 2000d, did not extend to regulations implementing another, 
§2000d-1. In contrast, here we are addressing the FCC’s 
reasonable interpretation of ambiguous language in a sub- 
stantive statutory provision, 47 U.S. C. §201(b), which Con- 
gress expressly linked to the right of action provided in 
§207. Nothing in Sandoval requires us to limit our defer- 
ence to the FCC’s reasonable interpretation of §201(b); to 
the contrary, as we noted in Sandoval, it is “meaningless to 
talk about a separate cause of action to enforce the regula- 
tions apart from the statute. A Congress that intends the 
statute to be enforced through a private cause of action in- 
tends the authoritative interpretation of the statute to be so 
enforced as well.” 5382 U.S., at 284. In Adams Fruit Co., 
supra, at 646-647, we rejected an agency interpretation of 
the worker-protection statute at issue as contrary to “the 
plain meaning of the statute’s language.” Given the differ- 
ences in statutory language, context, and history, those two 
cases are simply beside the point. 

Our analysis does not change in this case simply because 
the practice deemed unreasonable (and hence unlawful) in 
the 2003 Payphone Order is in violation of an FCC regulation 
adopted under authority of a separate statutory section, 
§276. The FCC here, acting under the authority of §276, 
has prescribed a particular rate (and a division of revenues) 
applicable to a portion of a long-distance service, and it has 
ordered carriers to reimburse payphone operators for the 
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relevant portion of the service they jointly provide. But the 
conclusion that it is “unreasonable” to fail so to reimburse is 
not a $276 conclusion; it is a §201(b) conclusion. And courts 
have treated a carrier’s failure to follow closely analogous 
agency rate and rate-division determinations as we treat the 
matter at issue here. That is to say, the FCC properly im- 
plements §201(b) when it reasonably finds that the failure to 
follow a Commission, e. g., rate or rate-division determina- 
tion made under a different statutory provision is unjust or 
unreasonable under §201(b). See, e. g., MCI Telecommuni- 
cations Corp., 59 F. 3d, at 1414 (failure to follow a rate pro- 
mulgated under §205 properly considered unreasonable 
under § 201(b)); see also Baltimore & O. R. Co. v. Alabama 
Great Southern R. Co., 506 F. 2d 1265, 1270 (CADC 1974) 
(statutory obligation to provide reasonable rate divisions is 
“implemented by orders of the ICC” issued pursuant to a 
separate statutory provision). Moreover, in resting our con- 
clusion upon the analogy with rate setting and rate divisions, 
the traditional, historical subject matter of §201(b), we avoid 
authorizing the FCC to turn §§201(b) and 207 into a back- 
door remedy for violation of FCC regulations. 

Second, JUSTICE SCALIA, dissenting, says that the “only 
serious issue presented by this case [is] whether a practice 
that is not in and of itself unjust or unreasonable can be 
rendered such (and thus rendered in violation of the Act it- 
self) because it violates a substantive regulation of the Com- 
mission.” Post, at 68. He answers this question “no,” be- 
cause, in his view, a “violation of a substantive regulation 
promulgated by the Commission is not a violation of the Act, 
and thus does not give rise to a private cause of action.” 
Post, at 69. We cannot accept either JUSTICE SCALIA’s 
statement of the “serious issue” or his answer. 

We do not accept his statement of the issue because 
whether the practice is “in and of itself” unreasonable is ir- 
relevant. The FCC has authoritatively ruled that carriers 
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must compensate payphone operators. The only practice 
before us, then, and the only one we consider, is the carrier’s 
violation of that FCC regulation requiring the carrier to pay 
the payphone operator a fair portion of the total cost of car- 
rying a call that they jointly carried—each supplying a par- 
tial portion of the total carriage. A practice of violating the 
FCC’s order to pay a fair share would seem fairly character- 
ized in ordinary English as an “unjust practice,” so why 
should the FCC not call it the same under § 201(b)? 

Nor can we agree with JUSTICE SCALIA’s claim that a “vio- 
lation of a substantive regulation promulgated by the Com- 
mission is not a violation of” §201(b) of the Act when, as 
here, the Commission has explicitly and reasonably ruled 
that the particular regulatory violation does violate § 201(b). 
(Emphasis added.) And what has the substantive/interpre- 
tive distinction that JUSTICE SCALIA emphasizes, ibid., to 
do with the matter? There is certainly no reference to this 
distinction in §201(b); the text does not suggest that, of 
all violations of regulations, only violations of interpretive 
regulations can amount to unjust or unreasonable practices. 
Why believe that Congress, which scarcely knew of this dis- 
tinction a century ago before the blossoming of administra- 
tive law, would care which kind of regulation was at issue? 
And even if this distinction were relevant, the FCC has long 
set forth what we now would call “substantive” (or “legisla- 
tive”) rules under §205. Cf. 1 R. Pierce, Administrative 
Law Treatise §6.4, p. 325 (4th ed. 2002); post, at 70. And 
violations of those substantive § 205 regulations have clearly 
been deemed violations of §201(b). EH. g., MCI Telecommu- 
nications Corp., 59 F. 3d, at 1414. Conversely, we have 
found no case at all in which a private plaintiff was kept out 
of federal court because the §201(b) violation it challenged 
took the form of a “substantive regulation” rather than an 
“interpretive regulation.” Insofar as JUSTICE SCALIA uses 
adjectives such as “traditional” or “textually based” to de- 
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scribe his distinctions, post, at 71, and “novel” or “absurd” to 
describe ours, post, at 72, 68, we would simply note our 
disagreement. 

We concede that JUSTICE SCALIA cites three sources in 
support of his theory. See post, at 69-70. But, in our view, 
those sources offer him no support. None of those sources 
involved an FCC application of, or an FCC interpretation of, 
the section at issue here, namely, §201(b). Nor did any in- 
volve a regulation—substantive or interpretive—promul- 
gated subsequent to the authority of §201(b). Thus none is 
relevant to the case at hand. See APCC Servs., Inc. v. 
Sprint Communications Co., 418 F. 8d 1238, 1247 (CADC 
2005) (per curiam) (“There was no authoritative interpreta- 
tion of §201(b) in this case”), cert. pending, No. 05-766;* 
Greene v. Sprint Communications Co., 340 F. 3d 1047, 1052 
(CA9 2008) (violation of substantive regulation does not vio- 
late $276; silent as to §201(b)). The single judge who 
thought that the FCC had authoritatively interpreted 
§201(b) (as has occurred in the case before us) would have 
reached the same conclusion that we do. APCC Servs., Inc., 
supra, at 1254 (D. H. Ginsburg, C. J., dissenting) (finding a 
private cause of action, because there was “clearly an author- 
itative interpretation of §201(b)” that deemed the practice 
in question unlawful). See also Huber §3.14.3, p. 317 (no 
discussion of §201(b)). 

Third, JUSTICE THOMAS (who also does not adopt JUSTICE 
SCALIA’s arguments) disagrees with the FCC’s interpreta- 
tion of the term “practice.” He, along with Global Crossing, 
claims instead that §§201(a) and (b) concern only practices 
that harm carrier customers, not carrier suppliers. Post, at 
67-70 (SCALIA, J., dissenting); Brief for Petitioner 37-38. But 
that is not what those sections say. Nor does history offer 
this position significant support. A violation of a regulation 
or order dividing rates among railroads, for example, would 


*(REPORTER’S NOTE: For the April 23, 2007, order granting certiorari, 
vacating the judgment, and remanding APCC Servs., see post, p. 901.] 
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likely have harmed another carrier, not a shipper. See, e. g., 
Chicago & North Western Transp. Co., 609 F. 2d, at 1225, 
1226 (“Act ... provides for the regulation of inter-carrier 
relations as a part of its general rate policy”). Once one 
takes account of this fact, it seems reasonable, not unreason- 
able, to include as a § 201(b) (and § 207) beneficiary a firm that 
performs services roughly analogous to the transportation of 
one segment of a longer call. We are not here dealing with 
a firm that supplies office supplies or manual labor. Cf., e. g., 
Missouri Pacific R. Co. v. Norwood, 283 U.S. 249, 257 (1931) 
(“practice” in §1 of the Interstate Commerce Act does not 
encompass employment decisions). The long-distance car- 
rier ordered by the FCC to compensate the payphone opera- 
tor is so ordered in its role as a provider of communications 
services, not as a consumer of office supplies or the like. It 
is precisely because the carrier and the payphone operator 
jointly provide a communications service to the caller that 
the carrier is ordered to share with the payphone operator 
the revenue that only the carrier is permitted to demand 
from the caller. Cf. Cable & Wireless P. L. C., 166 F. 3d, at 
1231 (finding that §201(b) enables the Commission to regu- 
late not “only the terms on which U. S. carriers offer tele- 
communication services to the public,” but also “the prices 
U.S. carriers pay” to foreign carriers providing the foreign 
segment of an international call). 

Fourth, Global Crossing argues that the FCC’s “unreason- 
able practice” determination is unlawful because it is inade- 
quately reasoned. We concede that the FCC’s initial opinion 
simply states that the carrier’s practice is unreasonable 
under §201(b). But the context and cross-referenced opin- 
ions, 2003 Payphone Order, 18 FCC Red., at 19990, § 32 (cit- 
ing American Public Communications Council v. FCC, 215 
F. 3d 51, 56 (CADC 2000)), make the FCC’s rationale obvious, 
namely, that in light of the history that we set forth supra, 
at 53-54, it is unreasonable for a carrier to violate the FCC’s 
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mandate that it pay compensation. See also In re APCC 
Servs., Inc. v. NetworkIP, LLC, 21 FCC Red. 10488, 10493- 
10495, {18-16 (2006) (spelling out the reasoning). 

Fifth, Global Crossing argues that a different statutory 
provision, § 276, see supra, at 51, prohibits the FCC’s § 201(b) 
classification. Brief for Petitioner 26-28. But §276 simply 
requires the FCC to “take all actions necessary . . . to pre- 
scribe regulations that ... establish a per call compensation 
plan to ensure” that payphone operators “are fairly compen- 
sated.” 47 U.S.C. §276(b)(1). It nowhere forbids the FCC 
to rely on §201(b). Rather, by helping to secure enforce- 
ment of the mandated regulations the FCC furthers basic 
§ 276 purposes. 

Finally, Global Crossing seeks to rest its claim of a §276 
prohibition upon the fact that §276 requires regulations that 
secure compensation for “every completed intrastate,” as 
well as every “interstate,” payphone-related call, while 
§201(b) (referring to §201(a)) extends only to “interstate 
or foreign” communication. Brief for Petitioner 37. But 
Global Crossing makes too much of too little. We can as- 
sume (for argument’s sake) that §201(b) may consequently 
apply only to a portion of the Compensation Order’s require- 
ments. But cf, e.g., Louisiana Pub. Serv. Comm’n, 476 
U.S., at 375, n. 4 (suggesting approval of FCC authority 
where it is “not possible to separate the interstate and the 
intrastate components”). But even if that is so (and we re- 
peat that we do not decide this question), the FCC’s classifi- 
cation will help to achieve a substantial portion of its §276 
compensatory mission. And we cannot imagine why Con- 
gress would have (implicitly in this §276 language) wished 
to prohibit the FCC from concluding that an interstate half 
loaf is better than none. 

For these reasons, the judgment of the Ninth Circuit is 
affirmed. 

It is so ordered. 
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A 

In re Implementation of the Pay Telephone Reclassification 
and Compensation Provisions of the Telecommunications 
Act of 1996, 14 FCC Red. 2545, 2631-2632, 74 190-191 (1999) 
(Compensation Order). 

In re the Pay Telephone Reclassification and Compensation 
Provisions of the Telecommunications Act of 1996, 18 FCC 
Red. 19975, 19990, 32 (2003) (2003 Payphone Order). 


B 
Communications Act § 201: 


“(a) It shall be the duty of every common carrier en- 
gaged in interstate or foreign communication by wire or 
radio to furnish such communication service upon rea- 
sonable request therefor; and, in accordance with the or- 
ders of the Commission, in cases where the Commission, 
after opportunity for hearing, finds such action neces- 
sary or desirable in the public interest, to establish 
physical connections with other carriers, to establish 
through routes and charges applicable thereto and the 
divisions of such charges, and to establish and provide 
facilities and regulations for operating such through 
routes. 

“(b) All charges, practices, classifications, and regula- 
tions for and in connection with such communication 
service, shall be just and reasonable, and any such 
charge, practice, classification, or regulation that is un- 
just or unreasonable is declared to be unlawful: Pro- 
vided, That communications by wire or radio subject to 
this chapter may be classified into day, night, repeated, 
unrepeated, letter, commercial, press, Government, and 
such other classes as the Commission may decide to be 
just and reasonable, and different charges may be made 
for the different classes of communications: Provided 
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further, That nothing in this chapter or in any other 
provision of law shall be construed to prevent a common 
carrier subject to this chapter from entering into or 
operating under any contract with any common carrier 
not subject to this chapter, for the exchange of their 
services, if the Commission is of the opinion that such 
contract is not contrary to the public interest: Provided 
further, That nothing in this chapter or in any other 
provision of law shall prevent a common carrier subject 
to this chapter from furnishing reports of positions of 
ships at sea to newspapers of general circulation, either 
at a nominal charge or without charge, provided the 
name of such common carrier is displayed along with 
such ship position reports. The Commission may pre- 
scribe such rules and regulations as may be necessary 
in the public interest to carry out the provisions of this 
chapter.” 47 U.S.C. §201. 


Communications Act § 206: 


“In case any common carrier shall do, or cause or per- 
mit to be done, any act, matter, or thing in this chapter 
prohibited or declared to be unlawful, or shall omit to 
do any act, matter, or thing in this chapter required to 
be done, such common carrier shall be liable to the per- 
son or persons injured thereby for the full amount of 
damages sustained in consequence of any such violation 
of the provisions of this chapter, together with a reason- 
able counsel or attorney’s fee, to be fixed by the court in 
every case of recovery, which attorney’s fee shall be 
taxed and collected as part of the costs in the case.” 47 
U.S. C. § 206. 


Communications Act § 207: 


“Any person claiming to be damaged by any common 
carrier subject to the provisions of this chapter may 
either make complaint to the Commission as hereinafter 
provided for, or may bring suit for the recovery of the 
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damages for which such common carrier may be liable 
under the provisions of this chapter, in any district court 
of the United States of competent jurisdiction; but such 
person shall not have the right to pursue both such rem- 
edies.” 47 U.S.C. $207. 


JUSTICE SCALIA, dissenting. 


Section 276(b)(1)(A) of the Communications Act of 1934, as 
added by the Telecommunications Act of 1996, instructed the 
Federal Communications Commission (FCC or Commission) 
to issue regulations establishing a plan to compensate pay- 
phone operators, leaving it up to the FCC to prescribe who 
should pay and how much. Pursuant to that authority, the 
FCC promulgated a substantive regulation that required 
carriers to compensate payphone operators at a rate of 24 
cents per call (the payphone-compensation regulation). The 
FCC subsequently declared a carrier’s failure to comply with 
the payphone-compensation regulation to be unlawful under 
§201(b) of the Act (which prohibits certain “unjust or unrea- 
sonable” practices) and privately actionable under § 206 of 
the Act (which establishes a private cause of action for viola- 
tions of the Act). Today’s judgment can be defended only 
by accepting either of two propositions with respect to these 
laws: (1) that a carrier’s failure to pay the prescribed com- 
pensation, in and of itself and apart from the Commission’s 
payphone-compensation regulation, is an unjust or unreason- 
able practice in violation of §201(b); or (2) that a carrier’s 
failure to pay the prescribed compensation is an “unjust or 
unreasonable” practice under § 201(b) because it violates the 
Commission’s payphone-compensation regulation. 

The Court coyly avoids rejecting the first proposition. 
But make no mistake: that proposition is utterly implausible, 
which is perhaps why it is nowhere to be found in the FCC’s 
opinion. The unjustness or unreasonableness in this case, 
if any, consists precisely of violating the FCC’s payphone- 
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compensation regulation.! Absent that regulation, it would 
be neither unjust nor unreasonable for a carrier to decline to 
act as collection agent for payphone companies. The person 
using the services of the payphone company to obtain access 
to the carrier’s network is not the carrier but the caller. It 
is absurd to suggest some natural obligation on the part of 
the carrier to identify payphone use, bill its customer for that 
use, and forward the proceeds to the payphone company. 
As a regulatory command, that makes sense (though the 
free-rider problem might have been solved in some other 
fashion); but, absent the Commission’s substantive regula- 
tion, it would be in no way unjust or unreasonable for the 
carrier to do nothing. Indeed, if a carrier’s failure to pay 
payphone compensation had been unjust or unreasonable in 
its own right, the Commission’s payphone-compensation reg- 
ulation would have been unnecessary, and the payphone com- 
panies could have sued directly for violation of §201(b). 

The only serious issue presented by this case relates to 
the second proposition: whether a practice that is not in and 
of itself unjust or unreasonable can be rendered such (and 
thus rendered in violation of the Act itself) because it vio- 
lates a substantive regulation of the Commission. Today’s 
opinion seems to answer that question in the affirmative, at 
least with respect to the particular regulation at issue here. 


1See In re the Pay Telephone Reclassification and Compensation Pro- 
visions of the Telecommunications Act of 1996, 18 FCC Red. 19975, 19990, 
{82 (2003) (“[F]ailure to pay in accordance with the Commission’s pay- 
phone rules, such as the rules expressly requiring such payment . . . consti- 
tutes . . . an unjust and unreasonable practice in violation of section 
201(b)”); In re APCC Servs., Inc. v. NetworkIP, LLC, 21 FCC Red. 10488, 
10493, 7 15 (2006) (“[F Jailure to pay payphone compensation rises to the 
level of being ‘unjust and unreasonable’” because it is “a direct violation 
of Commission rules”); id., at 10493, § 15, and n. 46 (“The fact that a failure 
to pay payphone compensation directly violates Commission rules spe- 
cifically requiring such payment distinguishes this situation from other 
situations where the Commission has repeatedly declined to entertain 
‘collection actions’”’). 
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That conclusion, however, conflicts with the Communications 
Act’s carefully delineated remedial scheme. The Act draws 
a clear distinction between private actions to enforce inter- 
pretive regulations (by which I mean regulations that rea- 
sonably and authoritatively construe the statute itself) and 
private actions to enforce substantive regulations (by which 
I mean regulations promulgated pursuant to an express dele- 
gation of authority to impose freestanding legal obligations 
beyond those created by the statute itself). Section 206 of 
the Act establishes a private cause of action for violations of 
the Act itself—and violation of an FCC regulation authorita- 
tively interpreting the Act is a violation of the Act itself. 
(As the Court explains, when it comes to regulations that 
“reasonablly] [and] authoritatively construe the statute it- 
self,” Alexander v. Sandoval, 532 U.S. 275, 284 (2001), “it is 
‘meaningless to talk about a separate cause of action to en- 
force the regulations apart from the statute.’” Ante, at 54 
(quoting Sandoval, supra, at 284).) On the other hand, vio- 
lation of a substantive regulation promulgated by the Com- 
mission is not a violation of the Act, and thus does not give 
rise to a private cause of action under §206. See, e.g., 
APCC Servs., Inc. v. Sprint Communications Co., 418 F. 3d 
1288, 1247 (CADC 2005) (per curiam), cert. pending, 
No. 05-766; Greene v. Sprint Communications Co., 340 F. 3d 
1047, 1052 (CA9 2003), cert. denied, 541 U.S. 988 (2004); 
P. Huber, M. Kellogg, & J. Thorne, Federal Telecommuni- 
cations Law §3.14.3 (2d ed. 1999).2- That is why Congress 


? The Court asserts that “[nJone of th[ese] [cases] involved an FCC appli- 
cation of, or an FCC interpretation of, the section at issue here, namely, 
§ 201(b)[,] InJor did any involve a regulation—substantive or interpretive— 
promulgated subsequent to the authority of §201(b).” Ante, at 62. I 
agree. They involved the payphone-compensation regulation, which was 
not promulgated pursuant to § 201(b), but pursuant to §276. The relevant 
point is that violations of substantive regulations are not directly action- 
able under § 206. 

[REPORTER’S NOTE: For the April 23, 2007, order granting certiorari, 
vacating the judgment, and remanding APCC Servs., see post, p. 901.] 
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has separately created private rights of action for violation 
of certain substantive regulations. See, e.g. 47 U.S.C. 
§227(b)(3) (violation of substantive regulations prescribed 
under § 227(b) (2000 ed. and Supp. IID); §227(¢)(5) (violation 
of substantive regulations prescribed under §227(c)). These 
do not include the payphone-compensation regulation au- 
thorized by § 276(b). 

There is no doubt that interpretive rules can be issued 
pursuant to §201(b)—that is, rules which specify that certain 
practices are in and of themselves “unjust or unreasonable.” 
Orders issued under § 205 of the Act, see ante, at 60, which 
authorizes the FCC, upon finding that a practice will be wn- 
just and unreasonable, to order the carrier to adopt a just 
and reasonable practice in its place, similarly implement the 
statute’s proscription against unjust or unreasonable prac- 
tices. But, as explained above, the payphone-compensation 
regulation does not implement §201(b) and is not predicated 
on a finding of what would be unjust and unreasonable ab- 
sent the regulation. 

The Court naively describes the question posed by this 
case as follows: Since “[a] practice of violating the FCC’s 
order to pay a fair share would seem fairly characterized in 
ordinary English as an ‘unjust practice,’ ... why should the 
FCC not call it the same under §201(b)?” Ante, at 61. 
There are at least three reasons why it is not as simple as 
that. (1) There has been no FCC “order” in the ordinary 
sense, see 5 U.S.C. §551(6), but only an FCC regulation.? 
That is to say, the FCC has never determined that petitioner 
is in violation of its regulation and ordered compliance. 
Rather, respondent has alleged such a violation and has 


The Court’s departure from ordinary usage is made possible by the 
fact that “[t]lhe FCC commonly adopts rules in opinions called ‘orders.’” 
New England Tel. & Tel. Co. v. Public Util. Comm’n of Me., 742 F. 2d 1, 
8-9 (CA1 1984) (Breyer, J.). If there had been violation of an FCC order 
in this case, a private action would have been available under $407 of 
the Act. 
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brought that allegation directly to District Court without 
prior agency adjudication. (2) The “practice of violating” 
virtually any FCC regulation can be characterized (“in ordi- 
nary English”) as an “unjust practice”—or if not that, then 
an “unreasonable practice’—so that all FCC regulations 
become subject to private damages actions. Thus, the tradi- 
tional (and textually based) distinction between private en- 
forceability of interpretive rules and private nonenforceabil- 
ity of substantive rules is effectively destroyed. And (8) it 
is not up to the FCC to “call it” an unjust practice or not. 
If it were, agency discretion might limit the regulations 
available for harassing litigation by telecommunications com- 
petitors. In fact, however, the practice of violating one or 
another substantive rule either is or is not an unjust or un- 
reasonable practice under §201(b). The Commission is enti- 
tled to Chevron deference with respect to that determination 
at the margins, see Chevron U.S.A. Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837 (1984), but it 
will always remain within the power of private parties to go 
directly to court, asserting that a particular violation of a 
substantive rule is (“in ordinary English”) “unjust” or “un- 
reasonable” and hence provides the basis for suit under 
§ 201(b). 

The Court asks (more naively still) “what has the substan- 
tive/interpretive distinction that [this dissent] emphasizes to 
do with the matter? There is certainly no reference to this 
distinction in §201(b) .... Why believe that Congress, 
which scarcely knew of this distinction a century ago before 
the blossoming of administrative law, would care which kind 
of regulation was at issue?” Ante, at 61 (citation omitted). 
The answer to these questions is obvious. Section 206 
(which was enacted at the same time as § 201(b), see 48 Stat. 
1070, 1072) does not explicitly refer to the distinction be- 
tween interpretive and substantive regulations. And yet 
the Court acknowledges that, while a violation of an inter- 
pretive regulation is actionable under § 206 (as a violation of 
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the statute itself), a violation of a substantive regulation is 
not. (Were this not true, the Court’s lengthy discussion of 
§201(b) would be wholly unnecessary because violation of 
the payphone-compensation regulation would be directly ac- 
tionable under §206.) The Court evidently believes that 
Congress went out of its way to exclude from § 206 private 
actions that did not charge violation of the Act itself (or regu- 
lations that authoritatively interpret the Act) but was per- 
fectly willing to have those very same private actions 
brought in through the back door of § 201(b) as an “interpre- 
tation” of “unjust or unreasonable practice.” It does not 
take familiarity with “the blossoming of administrative law” 
to perceive that this would be nonsensical.* 

Seemingly aware that it is in danger of rendering the limi- 
tation upon § 206 a nullity, the Court seeks to limit its novel 
approval of private actions for violation of substantive rules 
to substantive rules that are “analog/ous] with rate setting 
and rate divisions, the traditional, historical subject matter 
of $201(b),” ante, at 60 (emphasis added). There is abso- 
lutely no basis in the statute for this distinction (nor is it 
anywhere to be found in the FCC’s opinion). As I have de- 
scribed earlier, interpretive regulations are privately en- 
forceable because to violate them 7s to violate the Act, within 
the meaning of the private-suit provision of §206. That a 
substantive regulation is analogous to traditional interpre- 
tive regulations, in the sense of dealing with subjects that 
those regulations have traditionally addressed, is supremely 


4The Court further asserts that “the FCC has long set forth what 
we now would call ‘substantive’ (or ‘legislative’) rules under § 205,” “viola- 
tions of [which] .. . have clearly been deemed violations of §201(b),” ante, 
at 61. The §205 orders to which the Court refers are not substantive in 
the relevant sense because they interpret §201(b)’s prohibition against 
unjust and unreasonable rates or practices. See ante, at 53 (§ 205 “au- 
thorizles] the FCC to prescribe reasonable rates and practices in order 
to preclude rates or practices that violate §201(b)”). The payphone- 
compensation regulation, by contrast, does not interpret §201(b) or any 
other statutory provision. 
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irrelevant to whether violation of the substantive regulation 
is a violation of the Act—which is the only pertinent inquiry. 
The only thing to be said for the Court’s inventive distinction 
is that it enables its holding to stand without massive dam- 
age to the statutory scheme. Better an irrational limitation, 
I suppose, than no limitation at all; even though it is unclear 
how restrictive that limitation will turn out to be. What 
other substantive regulations are out there, one wonders, 
that can be regarded as “analogous” to actions the Commis- 
sion has traditionally taken through interpretive regulations 
under § 201(b)? 

It is difficult to comprehend what public good the Court 
thinks it is achieving by its introduction of an unprincipled 
exception into what has hitherto been a clearly understood 
statutory scheme. Even without the availability of private 
remedies, the payphone-compensation regulation would 
hardly go unenforced. The Commission is authorized to im- 
pose civil forfeiture penalties of up to $100,000 per violation 
(or per day, for continuing violations) against common carri- 
ers that “willfully or repeatedly fai[1] to comply with... any 
rule, regulation, or order issued by the Commission.” 47 
U.S. C. §503(b)(1)(B). And the Commission can even place 
enforcement in private hands by issuing a privately enforce- 
able order forbidding continued violation. See §§154(i), 
276(b)(1)(A), 407. Such an order, however, would require a 
prior Commission adjudication that the regulation had been 
violated, thus leaving that determination in the hands of the 
agency rather than a court, and preventing the unjustified 
private suits that today’s decision allows. 

I would hold that a private action to enforce an FCC regu- 
lation under §§ 201(b) and 206 does not lie unless the regu- 
lated practice is “unjust or unreasonable” in its own right 
and apart from the fact that a substantive regulation of the 
Commission has prohibited it. As the practice regulated by 
the payphone-compensation regulation does not plausibly fit 
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that description, I would reverse the judgment of the Court 
of Appeals. 


JUSTICE THOMAS, dissenting. 


The Court holds that failure to pay a payphone operator 
for coinless calls is an “unjust or unreasonable” “practice” 
under 47 U.S.C. §201(b). Properly understood, however, 
§201 does not reach the conduct at issue here. Failing to 
pay is not a “practice” under §201 because that section reg- 
ulates the activities of telecommunications firms in their 
role as providers of telecommunications services. As such, 
§201(b) does not reach the behavior of telecommunication 
firms in other aspects of their business. I respectfully 
dissent. 

I 


The meaning of § 201(b) of the Communications Act of 1934 
becomes clear when read, as it should be, as a part of the 
entirety of $201. Subsection (a) sets out the duties and 
broad discretionary powers of a common carrier: 


“Tt shall be the duty of every common carrier engaged 
in interstate or foreign communication by wire or radio 
to furnish such communication service upon reasonable 
request therefor; and . . . to establish physical connec- 
tions with other carriers, to establish through routes 
and charges applicable thereto and the divisions of such 
charges, and to establish and provide facilities and regu- 
lations for operating such through routes.” 


Immediately following that description of duties and powers, 
subsection (b) requires: 


“All charges, practices, classifications, and regulations 
for and in connection with such communication service, 
shall be just and reasonable, and any such charge, prac- 
tice, classification, or regulation that is unjust or unrea- 
sonable is declared to be unlawful... .” 
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The “charges, practices, classifications, and regulations” re- 
ferred to in subsection (b) are those “establish[ed]” under 
subsection (a). Having given common carriers discretionary 
power to set charges and establish regulations in subsection 
(a), Congress required in subsection (b) that the exercise of 
this power be “just and reasonable.” Thus, unless failing to 
pay a payphone operator arises from one of the duties under 
subsection (a), it is not a “practice” within the meaning of 
subsection (b). 

Subsection (a) prescribes a carrier’s duty to render service 
either to customers (“furnishling] . . . communication serv- 
ice”) or to other carriers (e. g., “establish[ing] physical con- 
nections”); it does not set out duties related to the receipt of 
service from suppliers. Consequently, given the relation- 
ship between subsections (a) and (b), subsection (b) covers 
only those “practices” connected with the provision of serv- 
ice to customers or other carriers. The Court embraced this 
critical limitation in Missouri Pacific R. Co. v. Norwood, 283 
U.S. 249 (1931), which held that the term “practice” means 
a “‘practice’ in connection with the fixing of rates to be 
charged and prescribing of service to be rendered by the 
carriers.” Id., at 257. In Norwood, the Court interpreted 
language from the Interstate Commerce Act (as amended by 
the Mann-Elkins Act) that Congress just three years later 
copied into the Communications Act. 283 U.S., at 253; see 
§7 of the Mann-Elkins Act of 1910, 36 Stat. 546. In passing 
the Communications Act, Congress may “be presumed to 
have had knowledge” and to have approved of the Court’s 
interpretation in Norwood. See Lorillard v. Pons, 434 U.S. 
575, 581 (1978). As aresult, the Supreme Court’s contempo- 
raneous interpretation of “practice” should bear heavily on 
our analysis. 

Other terms in §201 support using Norwood’s restrictive 
interpretation of “practice.” A word “is known by the com- 
pany it keeps,” and one should not “ascrible] to one word a 
meaning so broad that it is inconsistent with its accompany- 
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ing words.” Gustafson v. Alloyd Co., 513 U.S. 561, 575 
(1995). Of the quartet “charges, practices, classifications, 
and regulations,” the terms “charges,” “classifications,” and 
“regulations” could apply only to the party “furnish[ing]” 
service. “[C]harges” refers to the charges for physical con- 
nections and through routes. 47 U.S.C. §§201(a), 202(b). 
“[Rlegulations” relates to the operation of through routes. 
§201(a). “[Cl]lassifications” refers to different sorts of com- 
munications that carry different charges. $§201(b). These 
three terms involve either setting rules for the provision of 
service or setting rates for that provision. In keeping with 
the meaning of these terms, the term “practices” must refer 
to only those practices “in connection with the fixing of rates 
to be charged and prescribing of service to be rendered by 
the carriers.” Norwood, swpra, at 257. 

The statutory provisions surrounding § 201 confirm this in- 
terpretation. Section 203 requires that “[elvery common 
carrier ... shall... file with the Commission . . . schedules 
showing all charges for itself and its connecting carriers .. . 
and showing the classifications, practices, and regulations af- 
fecting such charges.” See also §§$204-205 (also using the 
phrase “charge, classification, regulation, or practice” in the 
tariff context). The “charges” referred to are those related 
to a carrier’s own services. $203 (“charges for itself and 
its connecting carriers”). The “classifications, practices, and 
regulations” are also limited to a carrier’s own services. 
Ibid. (applying only to practices “affecting such charges”). 
In this context, “practices” must mean only those “in connec- 
tion with the fixing of rates to be charged.” Norwood, 283 
U.S., at 257. Section 202—outside of the tariff context— 
also supports this limitation. It forbids discrimination “in 
charges, practices, classifications, regulations, facilities, or 
services.” Discrimination occurs with respect to a carrier’s 
provision of service—not its purchasing of services from oth- 
ers. I am unaware of any context in which §§ 202-205 were 
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applied to conduct relating to the service that another party 
provided to a telecommunications carrier. 

In this case, Global Crossing has not provided any service 
to Metrophones. Rather, Global Crossing has failed to pay 
for a service that Metrophones supplied. The failure to pay 
a supplier is not in any sense a “ ‘practice’ in connection with 
the fixing of rates to be charged and prescribing of service 
to be rendered by the carriers.” Id., at 257. Accordingly, 
Global Crossing has not engaged in a practice under subsec- 
tion (b) because the failure to pay has not come in connection 
with its provision of service or setting of rates within the 
meaning of subsection (a). On this understanding of § 201, 
Global Crossing’s failure to pay Metrophones is not a statu- 
tory violation. All that remains is a regulatory violation, 
which does not provide Metrophones a private right of action 
under § 207.1 

II 


The majority suggests that deference under Chevron 
U.S. A. Inc. v. Natural Resources Defense Council, Inc., 467 
U. S. 837 (1984), compels its conclusion that a carrier’s refusal 
to pay a payphone operator is unreasonable. But “unjust or 
unreasonable” is a statutory term, § 201(b), and a court may 
not, in the name of deference, abdicate its responsibility to 
interpret a statute. Under Chevron, an agency is due no 
deference until the court analyzes the statute and deter- 
mines that Congress did not speak directly to the issue 
under consideration: 


“The judiciary is the final authority on issues of statu- 
tory construction and must reject administrative con- 


1 Other enforcement mechanisms exist to redress Global Crossing’s fail- 
ure to pay. The Federal Communications Commission (FCC) has the 
power to impose fines under 47 U.S. C. §§ 503(b)(1)(B) and (2)(B). In addi- 
tion, the FCC may have the authority to create an administrative right of 
action under §276(b)(1) (giving the FCC power to “take all actions neces- 
sary” to “establish a per call compensation plan” that ensures “all pay- 
phone service providers are fairly compensated”). 
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structions which are contrary to clear congressional 
intent. ... If a court, employing traditional tools of stat- 
utory construction, ascertains that Congress had an in- 
tention on the precise question at issue, that intention is 
the law and must be given effect.” IJd., at 843, n. 9. 


The majority spends one short paragraph analyzing the 
relevant provisions of the Communications Act to determine 
whether a refusal to pay is an “‘unjust or unreasonable’” 
““practice.’” Ante, at 53. Its entire statutory analysis is 
essentially encompassed in a single sentence in that para- 
graph: “That is to say, in ordinary English, one can call a 
refusal to pay Commission-ordered compensation despite 
having received a benefit from the payphone operator a 
‘practice .. . in connection with [furnishing a] communication 
service... thatis...unreasonable.’” Ante, at 55 (omissions 
and modifications in original). This analysis ignores the in- 
teraction between §201(a) and §201(b), supra, at 74-75; it 
ignores the three terms surrounding the word “practice” and 
the context those terms provide, swpra, at 76; it ignores the 
use of the term “practice” in nearby statutory provisions, 
such as §§ 202-205, supra, at 76-77; and it ignores the under- 
standing of the term “practice” at the time Congress enacted 
the Communications Act, supra, at 75. 

After breezing by the text of the statutory provisions at 
issue, the majority cites lower court cases to claim that “the 
underlying regulated activity at issue here resembles activ- 
ity that both transportation and communications agencies 
have long regulated.” Ante, at 55. It argues that these 
cases demonstrate that “communications firms entitled to 
revenues under rate divisions or cost allocations might bring 
lawsuits under §207 . . . and obtain compensation or dam- 
ages.” Ante, at 56 Citing Allnet Communication Serv., Inc. 
v. National Hach. Carrier Assn., Inc., 965 F. 2d 1118 (CADC 
1992), and Southwestern Bell Tel. Co. v. Allnet Communica- 
tions Servs., Inc., 789 F. Supp. 302 (ED Mo. 1992)). But in 
both cases, the only issue before the court was whether the 
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lawsuit should be dismissed because the FCC had primary 
jurisdiction; and in both cases, the answer was yes. Allnet, 
supra, at 1120-1123; Southwestern Bell, supra, at 304-806. 
The Court’s reliance on these cases is thus entirely misplaced 
because both courts found they lacked jurisdiction; the cases 
do not address § 201 at all—the interpretation of which is the 
sole question in this case; and both cases assume without 
deciding that § 207 applies, thus not grappling with the point 
for which the majority claims its support.” 


Ill 


Finally, independent of the FCC’s interpretation of the 
language “unjust or unreasonable” “practice,” the FCC’s in- 
terpretation is unreasonable because it regulates both in- 
terstate and intrastate calls. The unjust-and-unreasonable 
requirement of §201(b) applies only to “practices ... in con- 
nection with such communication service,” and the term 
“such communication service” refers to “interstate or foreign 
communication by wire or radio” in §201(a) (emphasis 
added). Disregarding this limitation, the FCC has applied 
its rule to both interstate and intrastate calls. 47 CFR 
§ 64.1300 (2005). In light of the fact that the statute ex- 
plicitly limits “unjust or unreasonable” “practices” to those 
involving “interstate or foreign communication,” the FCC’s 
application of §201(b) to intrastate calls is plainly an 
unreasonable interpretation of the statute. To make mat- 
ters worse, the FCC has not even bothered to explain its 
clear misinterpretation. See In re Pay Telephone Reclassi- 


?The majority’s citation to Chicago & North Western Transp. Co. v. At- 
chison, T. & S. F. R. Co., 609 F. 2d 1221 (CAT 1979), is similarly misplaced. 
There, the Court of Appeals interpreted the meaning of the statutory re- 
quirement to “‘establish just, reasonable, and equitable divisions’” under 
the Interstate Commerce Act. Id., at 1224. It is difficult to understand 
why the Seventh Circuit’s interpretation of different statutory language 
is relevant to the question we face in this case. 
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fication and Compensation Provisions of the Telecommuni- 
cations Act of 1996, 18 FCC Red. 19975 (2003). 

The majority avoids directly addressing this argument by 
stating there is no reason “to prohibit the FCC from conclud- 
ing that an interstate half loaf is better than none.” Ante, 
at 64. But if the FCC’s rule is unreasonable, Metrophones 
should not be able to recover for intrastate calls in a suit 
under §207. Because intrastate calls cannot be the subject 
of an “unjust or unreasonable” practice under § 201, there is 
no private right of action to recover for them, and the Court 
should cut off that half of the loaf. By sidestepping this 
issue, the majority gives the lower court no guidance about 
how to handle intrastate calls on remand. 


IV 


Because the majority allows the FCC to interpret the 
Communications Act in a way that contradicts the unambigu- 
ous text, I respectfully dissent. 
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The Federal Impact Aid Program provides financial assistance to local 
school districts whose ability to finance public school education is ad- 
versely affected by a federal presence. The statute prohibits a State 
from offsetting this federal aid by reducing state aid to a local district. 
To avoid unreasonably interfering with a state program that seeks to 
equalize per-pupil expenditures, the statute contains an exception per- 
mitting a State to reduce its own local funding on account of the federal 
aid where the Secretary of Education finds that the state program 
“equalizes expenditures” among local school districts. 20 U.S.C. 
§7709(b)(1). The Secretary is required to use a formula that compares 
the local school district with the greatest per-pupil expenditures in a 
State to the school district with the smallest per-pupil expenditures. If 
the former does not exceed the latter by more than 25 percent, the state 
program qualifies as one that “equalizes expenditures.” In making 
this determination, the Secretary must, inter alia, “disregard [school 
districts] with per-pupil expenditures . . . above the 95th percentile 
or below the 5th percentile of such expenditures in the State.” 
§ 7709(b)(2)(B)(i). + Regulations first promulgated 30 years ago provide 
that the Secretary will first create a list of school districts ranked in 
order of per-pupil expenditure; then identify the relevant percentile cut- 
off point on that list based on a specific (95th or 5th) percentile of student 
population—essentially identifying those districts whose students ac- 
count for the 5 percent of the State’s total student population that lies 
at both the high and low ends of the spending distribution; and finally 
compare the highest spending and lowest spending of the remaining 
school districts to see whether they satisfy the statute’s requirement 
that the disparity between them not exceed 25 percent. 

Using this formula, Department of Education officials ranked New 
Mexico’s 89 local school districts in order of per-pupil spending for fiscal 
year 1998, excluding 17 schools at the top because they contained (cumu- 
latively) less than 5 percent of the student population and an additional 
6 districts at the bottom. The remaining 66 districts accounted for ap- 
proximately 90 percent of the State’s student population. Because the 
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disparity between the highest and lowest of the remaining districts was 
less than 25 percent, the State’s program “equalize[d] expenditures,” 
and the State could offset federal impact aid by reducing its aid to indi- 
vidual districts. Seeking further review, petitioner school districts 
(Zuni) claimed that the calculations were correct under the regulations, 
but that the regulations were inconsistent with the authorizing statute 
because the Department must calculate the 95th and 5th percentile cut- 
offs based solely on the number of school districts without considering 
the number of pupils in those districts. A Department Administrative 
Law Judge and the Secretary both rejected this challenge, and the en 
banc Tenth Circuit ultimately affirmed. 


Held: The statute permits the Secretary to identify the school districts 
that should be “disregard[ed]” by looking to the number of the district’s 
pupils as well as to the size of the district’s expenditures per pupil. 
Pp. 89-100. 

(a) The “disregard” instruction’s history and purpose indicate that the 
Secretary’s calculation formula is a reasonable method that carries out 
Congress’ likely intent in enacting the statutory provision. For one 
thing, that method is the kind of highly technical, specialized interstitial 
matter that Congress does not decide itself, but delegates to specialized 
agencies to decide. For another, the statute’s history strongly supports 
the Secretary. The present statutory language originated in draft leg- 
islation sent by the Secretary himself, which Congress adopted without 
comment or clarification. No one at the time—no Member of Congress, 
no Department of Education official, no school district or State—ex- 
pressed the view that this statutory language was intended to require, 
or did require, the Secretary to change the Department’s system of cal- 
culation, a system that the Department and school districts across the 
Nation had followed for nearly 20 years. Finally, the purpose of the 
disregard instruction, which is evident in the language of the present 
statute, is to exclude statistical outliers. Viewed in terms of this pur- 
pose, the Secretary’s calculation method is reasonable, while the reason- 
ableness of Zuni’s proposed method is more doubtful as the then- 
Commissioner of Education explained when he considered the matter in 
1976. Pp. 89-93. 

(b) The Secretary’s method falls within the scope of the statute’s plain 
language. Neither the legislative history nor the reasonableness of the 
Secretary’s method would be determinative if the statute’s plain lan- 
guage unambiguously indicated Congress’ intent to foreclose the Secre- 
tary’s interpretation. See Chevron U.S. A. Inc. v. Natural Resources 
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Defense Council, Inc., 467 U.S. 837, 842-843. That is not the case here. 
Section 7709(b)(2)(B)(i)’s phrase “above the 95th percentile... of... 
[per-pupil] expenditures” (emphasis added) limits the Secretary to cal- 
culation methods involving per-pupil expenditures. It does not tell the 
Secretary which of several possible methods the Department must use, 
nor rule out the Secretary’s present formula, which distributes districts 
in accordance with per-pupil expenditures, while essentially weighting 
each district to reflect the number of pupils it contains. This interpre- 
tation is supported by dictionary definitions of “percentile,” and by the 
fact that Congress, in other statutes, has clarified the matter at issue to 
avoid comparable ambiguity. Moreover, “[almbiguity is a creature not 
[just] of definitional possibilities but [also] of statutory context.” 
Brown v. Gardner, 513 U.S. 115, 118. Context here indicates that both 
students and school districts are of concern to the statute, and, thus, the 
disregard instruction can include within its scope the distribution of a 
ranked population consisting of pupils (or of school districts weighted 
by pupils), not just a ranked distribution of unweighted school districts 
alone. Finally, this Court is reassured by the fact that no group of 
statisticians, nor any individual statistician, has said directly in briefs, 
or indirectly through citation, that the language in question cannot be 
read the way it is interpreted here. Pp. 93-100. 


437 F. 3d 1289, affirmed. 


BREYER, J., delivered the opinion of the Court, in which STEVENS, 
KENNEDY, GINSBURG, and ALITO, JJ., joined. STEVENS, J., filed a concur- 
ring opinion, post, p. 104. KENNEDY, J., filed a concurring opinion, in 
which ALITO, J., joined, post, p. 107. SCALIA, J., filed a dissenting opinion, 
in which ROBERTS, C. J., and THOMAS, J., joined, and in which SOUTER, J., 
joined as to Part I, post, p. 108. Souter, J., filed a dissenting opinion, 
post, p. 128. 


Ronald J. VanAmberg argued the cause for petitioners. 
With him on the briefs were C. Bryant Rogers and George 
W. Kozeliski. 

Sri Srinivasan argued the cause for the federal respond- 
ent. With him on the brief were Solicitor General Clement, 
Assistant Attorney General Keisler, Deputy Solicitor Gen- 
eral Kneedler, Peter R. Maier, Kent D. Talbert, and Stephen 
H. Freid. 
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Leigh M. Manasevit, Special Assistant Attorney General 
of New Mexico, argued the cause for the state respondent. 
With him on the brief was Willie R. Brown.* 


JUSTICE BREYER delivered the opinion of the Court. 


A federal statute sets forth a method that the Secretary 
of Education is to use when determining whether a State’s 
public school funding program “equalizes expenditures” 
throughout the State. The statute instructs the Secretary 
to calculate the disparity in per-pupil expenditures among 
local school districts in the State. But, when doing so, the 
Secretary is to “disregard” school districts “with per-pupil 
expenditures ... above the 95th percentile or below the 5th 
percentile of such expenditures ...in the State.” 20U.S.C. 
§ 7709(b)(2)(B)(i) (emphasis added). 

The question before us is whether the emphasized statu- 
tory language permits the Secretary to identify the school 
districts that should be “disregardled]” by looking to the 
number of the district’s pupils as well as to the size of the 
district’s expenditures per pupil. We conclude that it does. 


I 
A 


The federal Impact Aid Act, 108 Stat. 3749, as amended, 
20 U.S. C. § 7701 et seq., provides financial assistance to local 
school districts whose ability to finance public school educa- 
tion is adversely affected by a federal presence. Federal aid 
is available to districts, for example, where a significant 
amount of federal land is exempt from local property taxes, 
or where the federal presence is responsible for an increase 
in school-age children (say, of armed forces personnel) whom 


*Briefs of amici curiae were filed for the State of Alaska by Craig 
J. Tillery, Acting Attorney General, and Kathleen Strasbaugh, Assistant 
Attorney General; and for New Mexico Public School Districts by Thomas 
C. Bird. 
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local schools must educate. See §7701 (2000 ed. and Supp. 
IV). The statute typically prohibits a State from offsetting 
this federal aid by reducing its own state aid to the local 
district. If applied without exceptions, however, this prohi- 
bition might unreasonably interfere with a state program 
that seeks to equalize per-pupil expenditures throughout the 
State, for instance, by preventing the state program from 
taking account of a significant source of federal funding that 
some local school districts receive. The statute conse- 
quently contains an exception that permits a State to com- 
pensate for federal impact aid where “the Secretary [of Edu- 
cation] determine[s] and certifies . . . that the State has in 
effect a program of State aid that equalizes expenditures 
for free public education among local [school districts] in the 
State.” §7709(b)(1) (2000 ed., Supp. IV) (emphasis added). 

The statute sets out a formula that the Secretary of Edu- 
cation must use to determine whether a state aid program 
satisfies the federal “equaliz[ation]” requirement. The for- 
mula instructs the Secretary to compare the local school dis- 
trict with the greatest per-pupil expenditures to the school 
district with the smallest per-pupil expenditures to see 
whether the former exceeds the latter by more than 25 per- 
cent. So long as it does not, the state aid program qualifies 
as a program that “equalizes expenditures.” More specifi- 
cally the statute provides that “a program of state aid” quali- 
fies, 7. e., it “equalizes expenditures” among local school dis- 
tricts if, 


“in the second fiscal year preceding the fiscal year for 
which the determination is made, the amount of per- 
pupil expenditures made by [the local school district] 
with the highest such per-pupil expenditures .. . did 
not exceed the amount of such per-pupil expenditures 
made by [the local school district] with the lowest 
such expenditures . . . by more than 25 percent.” 
§ 7709(b)(2)(A,) (2000 ed.). 
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The statutory provision goes on to set forth what we shall 
call the “disregard” instruction. It states that, when “mak- 
ing” this “determination,” the “Secretary shall ... disregard 
[school districts] with per-pupil expenditures ... above the 
95th percentile or below the 5th percentile of such expendi- 
tures.” §7709(b)(2)(B)\G) (emphasis added). It adds that 
the Secretary shall further 


“take into account the extent to which [the state pro- 
gram reflects the special additional costs that some 
school districts must bear when they are] geographically 
isolated [or when they provide education for] particular 
types of students, such as children with disabilities.” 
§ 7709(b)(2)(B)(ii). 

B 


This case requires us to decide whether the Secretary’s 
present calculation method is consistent with the federal 
statute’s “disregard” instruction. The method at issue is 
contained in a set of regulations that the Secretary first pro- 
mulgated 30 years ago. Those regulations essentially state 
the following: 

When determining whether a state aid program “equalizes 
expenditures” (thereby permitting the State to reduce its 
own local funding on account of federal impact aid), the Sec- 
retary will first create a list of school districts ranked in 
order of per-pupil expenditure. The Secretary will then 
identify the relevant percentile cutoff point on that list on 
the basis of a specific (95th or 5th) percentile of student popu- 
lation—essentially identifying those districts whose stu- 
dents account for the 5 percent of the State’s total student 
population that lies at both the high and low ends of the 
spending distribution. Finally the Secretary will compare 
the highest spending and lowest spending school districts of 
those that remain to see whether they satisfy the statute’s 
requirement that the disparity between them not exceed 25 
percent. 
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The regulations set forth this calculation method as 
follows: 


“[D]eterminations of disparity in current expenditures 
... per-pupil are made by— 

“Gi) Ranking all [of the State’s school districts] on the 
basis of current expenditures ... per pupil [in the rele- 
vant statutorily determined year]; 

“i) Identifying those [school districts] that fall at the 
95th and 5th percentiles of the total number of pupils 
in attendance [at all the State’s school districts taken 
together]; and 

“(ii) Subtracting the lower current expenditure .. . 
per pupil figure from the higher for those [school dis- 
tricts] identified in paragraph (ii) and dividing the differ- 
ence by the lower figure.” 34 CFR pt. 222, subpt. K, 
App., § 1 (2006). 


The regulations also provide an illustration of how to per- 
form the calculation: 


“In State X, after ranking all [school districts] in order 
of the expenditures per pupil for the [statutorily deter- 
mined] fiscal year in question, it is ascertained by count- 
ing the number of pupils in attendance in those [school 
districts] in ascending order of expenditure that the 5th 
percentile of student population is reached at [school dis- 
trict A] with a per pupil expenditure of $820, and that 
the 95th percentile of student population is reached at 
[school district B] with a per pupil expenditure of $1,000. 
The percentage disparity between the 95th percentile 
and the 5th percentile [school districts] is 22 percent 
($1000 — $820 = $180/$820).” Ibid. 


Because 22 percent is less than the statutory “25 percent” 
requirement, the state program in the example qualifies as a 
program that “equalizes expenditures.” 
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This case concerns the Department of Education’s applica- 
tion of the Secretary’s regulations to New Mexico’s local dis- 
trict aid program in respect to fiscal year 2000. As the reg- 
ulations require, Department officials listed each of New 
Mexico’s 89 local school districts in order of per-pupil spend- 
ing for fiscal year 1998. (The calculation in New Mexico’s 
case was performed, as the statute allows, on the basis of 
per-pupil revenues, rather than per-pupil expenditures. See 
20 U.S.C. §7709(b)(2)(A). See also Appendix B, infra. 
For ease of reference we nevertheless refer, in respect to 
New Mexico’s figures and throughout the opinion, only to 
“per-pupil expenditures.”) After ranking the districts, De- 
partment officials excluded 17 school districts at the top of 
the list because those districts contained (cumulatively) less 
than 5 percent of the student population; for the same reason, 
they excluded an additional 6 school districts at the bottom 
of the list. 

The remaining 66 districts accounted for approximately 90 
percent of the State’s student population. Of those, the 
highest ranked district spent $3,259 per student; the lowest 
ranked district spent $2,848 per student. The difference, 
$411, was less than 25 percent of the lowest per-pupil figure, 
namely, $2,848. Hence, the officials found that New Mexico’s 
local aid program qualifies as a program that “equalizes ex- 
penditures.” New Mexico was therefore free to offset fed- 
eral impact aid to individual districts by reducing state aid 
to those districts. 

Two of New Mexico’s public school districts, Zuni Public 
School District and Gallup-McKinley County Public School 
District (whom we shall collectively call Zuni), sought fur- 
ther agency review of these findings. Zuni conceded that 
the Department’s calculations were correct in terms of the 
Department’s own regulations. Zuni argued, however, that 
the regulations themselves are inconsistent with the author- 
izing statute. That statute, in its view, requires the Depart- 
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ment to calculate the 95th and 5th percentile cutoffs solely 
on the basis of the number of school districts (ranked by their 
per-pupil expenditures), without any consideration of the 
number of pupils in those districts. If calculated as Zuni 
urges, only 10 districts (accounting for less than 2 percent of 
all students) would have been identified as the outliers that 
the statute instructs the Secretary to disregard. The differ- 
ence, as a result, between the highest and lowest per-pupil 
expenditures of the remaining districts (26.9 percent) would 
exceed 25 percent. Consequently, the statute would forbid 
New Mexico to take account of federal impact aid as it de- 
cides how to equalize school funding across the State. See 
N. M. Stat. Ann. §22—8-1 et seq. (2006). 

A Department of Education Administrative Law Judge re- 
jected Zuni’s challenge to the regulations. The Secretary of 
Education did the same. Zuni sought review of the Secre- 
tary’s decision in the Court of Appeals for the Tenth Circuit. 
393 F. 3d 1158 (2004). Initially, a Tenth Circuit panel af- 
firmed the Secretary’s determination by a split vote (2 to 1). 
Subsequently, the full Court of Appeals vacated the panel’s 
decision and heard the matter en banc. The 12-member en 
banc court affirmed the Secretary but by an evenly divided 
court (6 to 6). 487 F. 3d 1289 (2006) (per curiam). Zuni 
sought certiorari. We agreed to decide the matter. 


II 
A 


Zuni’s strongest argument rests upon the literal language 
of the statute. Zuni concedes, as it must, that if the lan- 
guage of the statute is open or ambiguous—that is, if Con- 
egress left a “gap” for the agency to fill—then we must uphold 
the Secretary’s interpretation as long as it is reasonable. 
See Chevron U. S. A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-8438 (1984). See also Chris- 
tensen v. Harris County, 529 U.S. 576, 589, n. (SCALIA, J., 
concurring in part and concurring in judgment). For pur- 
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poses of exposition, we depart from a normal order of discus- 
sion, namely, an order that first considers Zuni’s statutory 
language argument. See Barnhart v. Sigmon Coal Co., 534 
U.S. 488, 450 (2002). Instead, because of the technical na- 
ture of the language in question, we shall first examine the 
provision’s background and basic purposes. That discussion 
will illuminate our subsequent analysis in Part II-B, infra. 
It will also reveal why Zuni concentrates its argument upon 
language alone. 

Considerations other than language provide us with un- 
usually strong indications that Congress intended to leave 
the Secretary free to use the calculation method before us 
and that the Secretary’s chosen method is a reasonable one. 
For one thing, the matter at issue—i.e., the calculation 
method for determining whether a state aid program “equal- 
izes expenditures”—is the kind of highly technical, special- 
ized interstitial matter that Congress often does not decide 
itself, but delegates to specialized agencies to decide. See 
United States v. Mead Corp., 533 U.S. 218, 234 (2001); 
ef. MCI Telecommunications Corp. v. American Tele- 
phone & Telegraph Co., 512 U.S. 218, 231 (1994); Christensen, 
supra, at 589, n. (opinion of SCALIA, J.). 

For another thing, the history of the statute strongly 
supports the Secretary. Congress first enacted an impact 
aid “equalization” exception in 1974. The exception origi- 
nally provided that the “ter[m] . . . ‘equaliz[ing] expenditures’ 

. shall be defined by the [Secretary].” 20 U.S.C. 
§ 240(d)(2)(B) (1970 ed., Supp. IV). Soon thereafter, in 1976, 
the Secretary promulgated the regulation here at issue de- 
fining the term “equalizing expenditures” in the manner now 
before us. See Part I-B, swpra. As far as we can tell, no 
Member of Congress has ever criticized the method the 1976 
regulation sets forth nor suggested at any time that it be 
revised or reconsidered. 

The present statutory language originated in draft legisla- 
tion that the Secretary himself sent to Congress in 1994. 
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With one minor change (irrelevant to the present calculation 
controversy), Congress adopted that language without com- 
ment or clarification. No one at the time—no Member of 
Congress, no Department of Education official, no school dis- 
trict or State—expressed the view that this statutory lan- 
guage (which, after all, was supplied by the Secretary) was 
intended to require, or did require, the Secretary to change 
the Department’s system of calculation, a system that the 
Department and school districts across the Nation had fol- 
lowed for nearly 20 years, without (as far as we are told) any 
adverse effect. 

Finally, viewed in terms of the purpose of the statute’s 
disregard instruction, the Secretary’s calculation method is 
reasonable, while the reasonableness of a method based upon 
the number of districts alone (Zuni’s proposed method) is 
more doubtful. When the Secretary (then Commissioner) of 
Education considered the matter in 1976, he explained why 
that is so. 

Initially the Secretary pointed out that the “exclusion of 
the upper and bottom 5 percentile school districts is based 
upon the accepted principle of statistical evaluation that such 
percentiles usually represent wnique or noncharacteristic 
situations.” 41 Fed. Reg. 26320 (1976) (emphasis added). 
That purpose, a purpose to exclude statistical outliers, is evi- 
dent in the language of the present statute. The provision 
uses the technical term “percentile”; it refers to cutoff num- 
bers (“95th” and “5th”) often associated with scientific calcu- 
lations; and it directly precedes another statutory provision 
that tells the Secretary to account for those districts, from 
among the middle 5th to 95th percentile districts, that re- 
main “noncharacteristic” in respect to geography or the 
presence of special students (such as disabled students). 
See 20 U.S. C. $8 7709(b)(2)(B)()-Gi) (2000 ed.). 

The Secretary added that under the regulation’s calcula- 
tion system the “percentiles” would be “determined on the 
basis of numbers of pupils and not on the basis of numbers 
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of districts.” 41 Fed. Reg. 26324. He said that to base “an 
exclusion on numbers of districts” alone “would act to apply 
the disparity standard in an unfair and inconsistent man- 
ner among States.” Jbid. He then elaborated upon his 
concerns: 


“The purpose of the exclusion is to eliminate those 
anomalous characteristics of a distribution of expendi- 
tures. In States with a small number of large districts, 
an exclusion based on percentage of school districts 
might exclude from the measure of disparity a substan- 
tial percentage of the pupil population in those States. 
Conversely, in States with large numbers of small dis- 
tricts, such an approach might exclude only an insig- 
nificant fraction of the pupil population and would not 
exclude anomalous characteristics.” bid. 


To understand the Secretary’s first problem, consider an 
exaggerated example, say, a State with 80 school districts of 
unequal size. Suppose 8 of the districts include urban areas 
and together account for 70 percent of the State’s students, 
while the remaining 72 districts include primarily rural areas 
and together account for 30 percent of the State’s students. 
If the State’s greatest funding disparities are among the 8 
urban districts, Zuni’s calculation method (which looks only 
at the number of districts and ignores their size) would re- 
quire the Secretary to disregard the system’s 8 largest dis- 
tricts (7. e., 10 percent of the number 80) even though those 
8 districts (because they together contain 70 percent of 
the State’s pupils) are typical of, indeed characterize, the 
State’s public school system. It would require the Secre- 
tary instead to measure the system’s expenditure equality 
by looking only to noncharacteristic districts that are not 
representative of the system as a whole, indeed districts 
accounting for only 30 percent of the State’s pupils. Thus, 
according to Zuni’s method, the Secretary would have to cer- 
tify a state aid program as one that “equalizes expenditures” 
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even if there were gross disparities in per-pupil expendi- 
tures among urban districts accounting for 70 percent of 
the State’s students. By way of contrast, the Secretary’s 
method, by taking into account a district’s size as well as its 
expenditures, would avoid a calculation that would produce 
results so contrary to the statute’s objective. 

To understand the Secretary’s second problem consider 
this very case. New Mexico’s 89 school districts vary sig- 
nificantly in respect to the number of pupils each contains. 
Zuni’s calculation system nonetheless forbids the Secretary 
to discount more than 10 districts—10 percent of the total 
number of districts (rounded up). But these districts taken 
together account for only 1.8 percent of the State’s pupils. 
To eliminate only those districts, instead of eliminating dis- 
tricts that together account for 10 percent of the State’s 
pupils, risks resting the “disregard” calculation upon a few 
particularly extreme noncharacteristic districts, yet again 
contrary to the statute’s intent. 

Thus, the history and purpose of the disregard instruction 
indicate that the Secretary’s calculation formula is a reason- 
able method that carries out Congress’ likely intent in enact- 
ing the statutory provision before us. 


B 


But what of the provision’s literal language? The matter 
is important, for normally neither the legislative history nor 
the reasonableness of the Secretary’s method would be de- 
terminative if the plain language of the statute unambigu- 
ously indicated that Congress sought to foreclose the Secre- 
tary’s interpretation. And Zuni argues that the Secretary’s 
formula could not possibly effectuate Congress’ intent since 
the statute’s language literally forbids the Secretary to use 
such a method. Under this Court’s precedents, if the intent 
of Congress is clear and unambiguously expressed by the 
statutory language at issue, that would be the end of our 
analysis. See Chevron, 467 U.S., at 842-848. A customs 
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statute that imposes a tariff on “clothing” does not impose a 
tariff on automobiles, no matter how strong the policy argu- 
ments for treating the two kinds of goods alike. But we 
disagree with Zuni’s conclusion, for we believe that the Sec- 
retary’s method falls within the scope of the statute’s plain 
language. 

That language says that, when the Secretary compares (for 
a specified fiscal year) “the amount of per-pupil expenditures 
made by” (1) the highest-per-pupil-expenditure district and 
(2) the lowest-per-pupil-expenditure district, “the Secretary 
shall .. . disregard” local school districts “with per-pupil ex- 
penditures .. . above the 95th percentile or below the 5th 
percentile of such expenditures in the State.” 20 U.S.C. 
§§ 7709(b)(2)(A), (B)(i). +The word “such” refers to “per-pupil 
expenditures” (or more precisely to “per-pupil expenditures” 
in the test year specified by the statute). The question then 
is whether the phrase “above the 95th percentile ...of... 
[per pupil] expenditures” permits the Secretary to calculate 
percentiles by (1) ranking local districts, (2) noting the stu- 
dent population of each district, and (8) determining the cut- 
off point on the basis of districts containing 95 percent (or 5 
percent) of the State’s students. 

Our answer is that this phrase, taken with absolute literal- 
ness, limits the Secretary to calculation methods that involve 
“per-pupil expenditures.” But it does not tell the Secretary 
which of several different possible methods the Department 
must use. Nor does it rule out the present formula, which 
distributes districts in accordance with per-pupil expendi- 
tures, while essentially weighting each district to reflect the 
number of pupils it contains. 

Because the statute uses technical language (e. g., “percen- 
tile”) and seeks a technical purpose (eliminating unchar- 
acteristic, or outlier, districts), we have examined diction- 
ary definitions of the term “percentile.” See 41 Fed. Reg. 
26320 (Congress intended measurements based upon an “ac- 
cepted principle of statistical evaluation” (emphasis added)). 
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Those definitions make clear that “percentile” refers to a di- 
vision of a distribution of some population into 100 parts. 
Thus, Webster’s Third New International Dictionary 1675 
(1961) (Webster’s Third) defines “percentile” as “the value of 
the statistical variable that marks the boundary between any 
two consecutive intervals in a distribution of 100 intervals 
each containing one percent of the total population.” A 
standard economics dictionary gives a similar definition for 
“percentiles”: 


“The values separating hundredth parts of a distribu- 
tion, arranged in order of size. The 99th percentile of 
the income distribution, for example, is the income level 
such that only one per cent of the population have larger 
incomes.” J. Black, A Dictionary of Economics 348-349 
(2d ed. 2002). 


A dictionary of mathematics states: “The n-th percentile is 
the value xXn/100 such that » per cent of the population is 
less than or equal to Xn/100.” It adds that “[t]he terms can 
be modified, though not always very satisfactorily, to be ap- 
plicable to a discrete random variable or to a large sample 
ranked in ascending order.” C. Clapham & J. Nicholson, The 
Concise Oxford Dictionary of Mathematics 378-379 (3d ed. 
2005) (emphasis deleted). The American Heritage Science 
Dictionary 468 (2005) explains that a percentile is “[alny of 
the 100 equal parts into which the range of the values of a 
set of data can be divided in order to show the distribution 
of those values.” And Merriam-Webster’s Medical Desk 
Dictionary 612 (2002) describes percentile as “a value on a 
scale of one hundred that indicates the percent of a distribu- 
tion that is equal to or below it.” 

These definitions, mainstream and technical, all indicate 
that, in order to identify the relevant percentile cutoffs, the 
Secretary must construct a distribution of values. That dis- 
tribution will consist of a “population” ranked according to a 
characteristic. That characteristic takes on a “value” for 
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each member of the relevant population. The statute’s in- 
struction to identify the 95th and 5th “percentile of such ex- 
penditures” makes clear that the relevant characteristic for 
ranking purposes is per-pupil expenditure during a particu- 
lar year. But the statute does not specify precisely what 
population is to be “distributed” (i. e., ranked according to 
the population’s corresponding values for the relevant char- 
acteristic). Nor does it set forth various details as to how 
precisely the distribution is to be constructed (as long as it 
is ranked according to the specified characteristic). 

But why is Congress’ silence in respect to these matters 
significant? Are there several different populations, rele- 
vant here, that one might rank according to “per-pupil ex- 
penditures” (and thereby determine in several different 
ways a cutoff point such that “n percent of [that] population” 
falls, say, below the percentile cutoff)? We are not experts 
in statistics, but a statistician is not needed to see what the 
dictionary does not say. No dictionary definition we have 
found suggests that there is any single logical, mathematical, 
or statistical link between, on the one hand, the characteriz- 
ing data (used for ranking purposes) and, on the other hand, 
the nature of the relevant population or how that population 
might be weighted for purposes of determining a percentile 
cutoff. 

Here, the Secretary has distributed districts, ranked them 
according to per-pupil expenditure, but compared only those 
that account for 90 percent of the State’s pupils. Thus, the 
Secretary has used—as her predecessors had done for a 
quarter century before her—the State’s students as the rele- 
vant population for calculating the specified percentiles. 
Another Secretary might have distributed districts, ranked 
them by per-pupil expenditure, and made no reference to the 
number of pupils (a method that satisfies the statute’s lan- 
guage but threatens the problems the Secretary long ago 
identified, see 41 Fed. Reg. 26324; supra, at 91-93). A third 
Secretary might have distributed districts, ranked them by 
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per-pupil expenditure, but compared only those that account 
for 90 percent of total pupil expenditures in the State. A 
fourth Secretary might have distributed districts, ranked 
them by per-pupil expenditure, but calculated the 95th and 
5th percentile cutoffs using the per-pupil expenditures of all 
the individual schools in the State. See 41 Fed. Reg. 26324 
(considering this system of calculation). A fifth Secretary 
might have distributed districts, ranked them by per-pupil 
expenditure, but accounted in his disparity calculation for 
the sometimes significant differences in per-pupil spending 
at different grade levels. See 34 CFR §222.162(b)(1) (2006) 
(authorizing such a system); id., pt. 222, subpt. K, App. See 
also Appendix B, infra. 

Each of these methods amounts to a different way of deter- 
mining which districts fall between the 5th and 95th “percen- 
tile of per-pupil expenditures.” For purposes of that calcu- 
lation, they each adopt different populations—students, 
districts, schools, and grade levels. Yet, linguistically 
speaking, one may attribute the characteristic of per-pupil 
expenditure to each member of any such population (though 
the values of that characteristic may be more or less readily 
available depending on the chosen population, see 41 Fed. 
Reg. 26324). Hence, the statute’s literal language covers 
any or all of these methods. That language alone does not 
tell us (or the Secretary of Education), however, which 
method to use. 

JUSTICE SCALIA’s claim that this interpretation “defies any 
semblance of normal English” depends upon its own defini- 
tion of the word “per.” That word, according to the dissent, 
“connotes ...a single average figure assigned to a unit the 
composite members of which are individual pupils.” Post, at 
113 (emphasis deleted). In fact, the word “per” simply means 
“(flor each” or “for every.” Black’s Law Dictionary 1171 (8th 
ed. 1999); see Webster’s Third 1674. Thus, nothing in the 
English language prohibits the Secretary from considering 
expenditures for each individual pupil in a district when 
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instructed to look at a district’s “per-pupil expenditures.” 
The remainder of the dissent’s argument, colorful language 
to the side, rests upon a reading of the statutory language 
that ignores its basic purpose and history. 

We find additional evidence for our understanding of the 
language in the fact that Congress, in other statutes, has 
clarified the matter here at issue thereby avoiding compara- 
ble ambiguity. For example, in a different education-related 
statute, Congress refers to “the school at the 20th percentile 
in the State, based on enrollment, among all schools ranked 
by the percentage of students at the proficient level.” 20 
U.S.C. §6311(b)(2)(E)Gi) (2000 ed., Supp. IV) (emphasis 
added). In another statute fixing charges for physicians 
services, Congress specified that the maximum charge “shall 
be the 50th percentile of the customary charges for the serv- 
ice (weighted by the frequency of the service) performed by 
nonparticipating physicians in the locality during the [prior] 
12-month period.” 42 U.S.C. §1895u(j)(1)(C)(v) (2000 ed.) 
(emphasis added). In these statutes Congress indicated 
with greater specificity how a percentile should be deter- 
mined by stating precisely not only which data values are of 
interest, but also (in the first) the population that is to be 
distributed and (in the second) the weightings needed to 
make the calculation meaningful and to avoid counterproduc- 
tive results. In the statute at issue here, however, Congress 
used more general language (drafted by the Secretary him- 
self), which leaves the Secretary with the authority to re- 
solve such subsidiary matters at the administrative level. 

We also find support for our view of the language in the 
more general circumstance that statutory “[almbiguity is a 
creature not [just] of definitional possibilities but [also] of 
statutory context.” Brown v. Gardner, 513 U.S. 115, 118 
(1994). See also FDA v. Brown & Williamson Tobacco 
Corp., 529 U.S. 120, 182-133 (2000) (“[mJeaning—or ambigu- 
ity—of certain words or phrases may only become evident 
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when placed in context” (emphasis added)). That may be so 
even if statutory language is highly technical. After all, the 
scope of what seems a precise technical chess instruction, 
such as “you must place the queen next to the king,” varies 
with context, depending, for example, upon whether the in- 
structor is telling a beginner how to set up the board or 
telling an advanced player how to checkmate an opponent. 
The dictionary acknowledges that, when interpreting techni- 
cal statistical language, the purpose of the exercise matters, 
for it says that “quantile,” “percentile,” “quartile,” and “dec- 
ile” are “terms [that] can be modified, though not always 
very satisfactorily, to be applicable to... a large sample 
ranked in ascending order.” Oxford Dictionary of Mathe- 
matics, at 378-379. 

Thus, an instruction to “identify schools with average 
scholastic aptitude test scores below the 5th percentile of 
such scores” may vary as to the population to be distributed, 
depending upon whether the context is one of providing addi- 
tional counseling and support to students at low-performing 
schools (in which case the relevant population would likely 
consist of students), or one of identifying unsuccessful learn- 
ing protocols at low-performing schools (in which case the 
appropriate population may well be the schools themselves). 
Context here tells us that the instruction to identify school 
districts with “per-pupil expenditures” above the 95th per- 
centile “of such expenditures” is similarly ambiguous, be- 
cause both students and school districts are of concern to the 
statute. Accordingly, the disregard instruction can include 
within its scope the distribution of a ranked population that 
consists of pupils (or of school districts weighted by pupils) 
and not just a ranked distribution of unweighted school dis- 
tricts alone. 

Finally, we draw reassurance from the fact that no group 
of statisticians, nor any individual statistician, has told us 
directly in briefs, or indirectly through citation, that the lan- 
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guage before us cannot be read as we have read it. This 
circumstance is significant, for the statutory language is 
technical, and we are not statisticians. And the views of 
experts (or their absence) might help us understand (though 
not control our determination of) what Congress had in 
mind. 

The upshot is that the language of the statute is broad 
enough to permit the Secretary’s reading. That fact re- 
quires us to look beyond the language to determine whether 
the Secretary’s interpretation is a reasonable, hence permis- 
sible, implementation of the statute. See Chevron, 467 
U.S., at 842-848. For the reasons set forth in Part II-A, 
supra, we conclude that the Secretary’s reading is a reason- 
able reading. We consequently find the Secretary’s method 
of calculation lawful. 

The judgment of the Tenth Circuit is affirmed. 


It is so ordered. 


APPENDIXES TO OPINION OF THE COURT 
A 


We set out the relevant statutory provisions and accompa- 
nying regulations in full. The reader will note that in the 
text of our opinion, for purposes of exposition, we use the 
term “local school districts” where the statute refers to 
“local educational agencies.” We also disregard the stat- 
ute’s frequent references to local “revenues” because those 
references do not raise any additional considerations ger- 
mane to this case. 

Impact Aid Program, 20 U.S. C. $7709 (2000 ed. and Supp. 
IV) (state consideration of payments in providing state aid): 


“(a) General prohibition 
“Except as provided in subsection (b) of this section, 
a State may not— 
“(1) consider payments under this subchapter in 
determining for any fiscal year— 
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“(A) the eligibility of a local educational agency 
for State aid for free public education; or 
“(B) the amount of such aid; or 
“(2) make such aid available to local educational 
agencies in a manner that results in less State aid to 
any local educational agency that is eligible for such 
payment than such agency would receive if such 
agency were not so eligible. 
“(b) State equalization plans 
“(1) In general 
“A State may reduce State aid to a local educational 
agency that receives a payment under section 7702 or 
7703(b) of this title (except the amount calculated in 
excess of 1.0 under section 7703(a)(2)(B) of this title 
and, with respect to a local educational agency that 
receives a payment under section 7703(b)(2) of this 
title, the amount in excess of the amount that the 
agency would receive if the agency were deemed to be 
an agency eligible to receive a payment under section 
7703(b)(1) of this title and not section 7703(b)(2) of this 
title) for any fiscal year if the Secretary determines, 
and certifies under subsection (c)(3)(A) of this section, 
that the State has in effect a program of State aid 
that equalizes expenditures for free public education 
among local educational agencies in the State. 
“(2) Computation 
“(A) In general 
“For purposes of paragraph (1), a program of 
State aid equalizes expenditures among local educa- 
tional agencies if, in the second fiscal year preced- 
ing the fiscal year for which the determination is 
made, the amount of per-pupil expenditures made 
by, or per-pupil revenues available to, the local edu- 
cational agency in the State with the highest such 
per-pupil expenditures or revenues did not exceed 


102. ZUNI PUBLIC SCHOOL DIST. NO. 89 v. DEPARTMENT 
OF EDUCATION 


Appendix B to opinion of the Court 


the amount of such per-pupil expenditures made by, 
or per-pupil revenues available to, the local edu- 
cational agency in the State with the lowest such 
expenditures or revenues by more than 25 percent. 
“(B) Other factors 

“In making a determination under this subsec- 
tion, the Secretary shall— 

“(j) disregard local educational agencies with 
per-pupil expenditures or revenues above the 
95th percentile or below the 5th percentile of 
such expenditures or revenues in the State; and 

“(ii) take into account the extent to which a 
program of State aid reflects the additional cost 
of providing free public education in particular 
types of local educational agencies, such as those 
that are geographically isolated, or to partic- 
ular types of students, such as children with 
disabilities.” 

B 
34 CFR § 222.162 (2006) (What disparity standard must a 


State meet in order to be certified, and how are disparities 
in current expenditures or revenues per pupil measured?): 


“(a) Percentage disparity limitation. The Secretary 
considers that a State aid program equalizes expendi- 
tures if the disparity in the amount of current expendi- 
tures or revenues per pupil for free public education 
among LEAs in the State is no more than 25 percent. 
In determining the disparity percentage, the Secretary 
disregards LEAs with per pupil expenditures or reve- 
nues above the 95th or below the 5th percentile of those 
expenditures or revenues in the State. The method for 
calculating the percentage of disparity in a State is in 
the appendix to this subpart. 

“(b)(1) Weighted average disparity for different 
grade level groups. If aState requests it, the Secretary 
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will make separate disparity computations for different 
groups of LEAs in the State that have similar grade 
levels of instruction. 

“(2) In those cases, the weighted average disparity 
for all groups, based on the proportionate number of pu- 
pils in each group, may not be more than the percentage 
provided in paragraph (a) of this section. The method 
for calculating the weighted average disparity percent- 
age is set out in the appendix to this subpart. 

“©) Per pupil figure computations. In calculating 
the current expenditures or revenue disparities under 
this section, computations of per pupil figures are made 
on one of the following bases: 

“(1) The per pupil amount of current expenditures or 
revenue for an LEA is computed on the basis of the total 
number of pupils receiving free public education in the 
schools of the agency. The total number of pupils is de- 
termined in accordance with whatever standard meas- 
urement of pupil count is used in the State.” 


34 CFR pt. 222, subpt. K, App. (2006) (Methods of Calcula- 
tions for Treatment of Impact Aid Payments Under State 
Equalization Programs): 


“The following paragraphs describe the methods for 
making certain calculations in conjunction with determi- 
nations made under the regulations in this subpart. 
Except as otherwise provided in the regulations, these 
methods are the only methods that may be used in mak- 
ing these calculations. 

“1. Determinations of disparity standard compli- 
ance under § 222.162(b)(1). 

“(a) The determinations of disparity in current ex- 
penditures or revenue per pupil are made by— 

“) Ranking all LEAs having similar grade levels 
within the State on the basis of current expenditures or 
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revenue per pupil for the second preceding fiscal year 
before the year of determination; 

“Gi) Identifying those LEAs in each ranking that fall 
at the 95th and 5th percentiles of the total number of 
pupils in attendance in the schools of those LEAs; and 

“ii) Subtracting the lower current expenditure or 
revenue per pupil figure from the higher for those agen- 
cies identified in paragraph (ii) and dividing the differ- 
ence by the lower figure. 


“(b) In cases under § 222.162(b), where separate com- 
putations are made for different groups of LEAs, the 
disparity percentage for each group is obtained in the 
manner described in paragraph (a) above. Then the 
weighted average disparity percentage for the State as 
a whole is determined by— 

“i) Multiplying the disparity percentage for each 
group by the total number of pupils receiving free public 
education in the schools in that group; 

“Gii) Summing the figures obtained in paragraph 
(b)(i); and 

“Gii) Dividing the sum obtained in paragraph (b)(ii) 
by the total number of pupils for all the groups. 


EXAMPLE 
Group 1 (grades 1-6), 80,000 pupils x 18% = 14,400 
Group 2 (grades 7-12), 100,000 pupilsx22% = 22,000 
Group 3 (grades 1-12), 20,000 pupils 35% = _ 7,000 
Sota ZOO ONY Pun acces setae cececetenetennsetenaedenteeeactes 43,400 


43,400/200,000=21.70% Disparity ” 


JUSTICE STEVENS, concurring. 


In his oft-cited opinion for the Court in Griffin v. Oceanic 
Contractors, Inc., 458 U.S. 564, 571 (1982), then-Justice 
Rehnquist wisely acknowledged that “in rare cases the lit- 
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eral application of a statute will produce a result demonstra- 
bly at odds with the intentions of its drafters, and those in- 
tentions must be controlling.” And in United States v. Ron 
Pair Enterprises, Inc., 489 U.S. 235, 242 (1989), the Court 
began its analysis of the question of statutory construction 
by restating the proposition that “[iln such cases, the inten- 
tion of the drafters, rather than the strict language, con- 
trols.” JUSTICE SCALIA provided the decisive fifth vote for 
the majority in that case. 

Today he correctly observes that a judicial decision that 
departs from statutory text may represent “policy-driven in- 
terpretation.” Post, at 109 (dissenting opinion). As long as 
that driving policy is faithful to the intent of Congress (or, 
as in this case, aims only to give effect to such intent)— 
which it must be if it is to override a strict interpretation of 
the text—the decision is also a correct performance of the 
judicial function. JUSTICE SCALIA’s argument today rests 
on the incorrect premise that every policy-driven interpreta- 
tion implements a judge’s personal view of sound policy, 
rather than a faithful attempt to carry out the will of the 
legislature. Quite the contrary is true of the work of the 
judges with whom I have worked for many years. If we 
presume that our judges are intellectually honest—as I do— 
there is no reason to fear “policy-driven interpretation|s]” of 
Acts of Congress. 

In Chevron U. S. A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842 (1984), we acknowledged 
that when “the intent of Congress is clear [from the statu- 
tory text], that is the end of the matter.” But we also made 
quite clear that “administrative constructions which are con- 
trary to clear congressional intent” must be rejected. Id., 
at 843, n. 9. In that unanimous opinion, we explained: 


“If a court, employing traditional tools of statutory con- 
struction, ascertains that Congress had an intention on 
the precise question at issue, that intention is the law 
and must be given effect.” bid. 
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Analysis of legislative history is, of course, a traditional tool 
of statutory construction.! There is no reason why we must 
confine ourselves to, or begin our analysis with, the statutory 
text if other tools of statutory construction provide better 
evidence of congressional intent with respect to the precise 
point at issue. 

As the Court’s opinion demonstrates, this is a quintessen- 
tial example of a case in which the statutory text was obvi- 
ously enacted to adopt the rule that the Secretary adminis- 
tered both before and after the enactment of the rather 
confusing language found in 20 U.S.C. §7709(b)(2)(B)(). 
See ante, at 90-91. That text is sufficiently ambiguous to 
justify the Court’s exegesis, but my own vote is the product 
of a more direct route to the Court’s patently correct conclu- 
sion. This happens to be a case in which the legislative his- 
tory is pellucidly clear and the statutory text is difficult to 
fathom.? Moreover, it is a case in which I cannot imagine 
anyone accusing any Member of the Court of voting one way 
or the other because of that Justice’s own policy preferences. 

Given the clarity of the evidence of Congress’ “intention on 
the precise question at issue,” I would affirm the judgment of 
the Court of Appeals even if I thought that petitioners’ lit- 


1See, e. g., Wisconsin Public Intervenor v. Mortier, 501 U.S. 597, 610, 
n. 4 (1991); Steelworkers v. Weber, 443 U.S. 193, 230-253 (1979) (Rehnquist, 
J., dissenting). 

2 Contrary to JUSTICE SCALIA, I find it far more likely that the Congress 
that voted “without comment or clarification,” ante, at 91 (majority opin- 
ion), to adopt the 1994 statutory language relied on the endorsement of its 
sponsors, who introduced the legislation “on behalf of the administration,” 
see 139 Cong. Rec. 23416 (1993) (remarks of Sen. Kennedy) and id., at 
23514 (remarks of Sen. Jeffords), and the fact that such language was 
drafted and proposed by the U. S. Department of Education, rather than 
a parsing of its obscure statutory text. 

Moreover, I assume that, regardless of the statutory language’s sup- 
posed clarity, any competent counsel challenging the validity of a presump- 
tively valid federal regulation would examine the legislative history of its 
authorizing statute before filing suit. 
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eral reading of the statutory text was correct.? The only 
“policy” by which I have been driven is that which this Court 
has endorsed on repeated occasions regarding the impor- 
tance of remaining faithful to Congress’ intent. 


JUSTICE KENNEDY, with whom JUSTICE ALITO joins, 
concurring. 


The district courts and courts of appeals, as well as this 
Court, should follow the framework set forth in Chevron 
U.S. A. Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984), even when departure from that framework 
might serve purposes of exposition. When considering an 
administrative agency’s interpretation of a statute, a court 
first determines “whether Congress has directly spoken to 
the precise question at issue.” Id., at 842. If so, “that is 
the end of the matter.” Jbid. Only if “Congress has not 
directly addressed the precise question at issue” should a 
court consider “whether the agency’s answer is based on a 
permissible construction of the statute.” Id., at 848. 

In this case, the Court is correct to find that the plain 
language of the statute is ambiguous. It is proper, there- 
fore, to invoke Chevron’s rule of deference. The opinion of 
the Court, however, inverts Chevron’s logical progression. 
Were the inversion to become systemic, it would create the 
impression that agency policy concerns, rather than the tra- 
ditional tools of statutory construction, are shaping the judi- 
cial interpretation of statutes. It is our obligation to set a 
good example; and so, in my view, it would have been prefer- 
able, and more faithful to Chevron, to arrange the opinion 
differently. Still, we must give deference to the author of 
an opinion in matters of exposition; and because the point 
does not affect the outcome, I join the Court’s opinion. 


3See Church of Holy Trinity v. United States, 143 U.S. 457, 459 (1892) 
(“It is a familiar rule, that a thing may be within the letter of the statute 
and yet not within the statute, because not within its spirit, nor within 
the intention of its makers”). 
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JUSTICE SCALIA, with whom THE CHIEF JUSTICE and JUS- 
TICE THOMAS join, and with whom JUSTICE SOUTER joins as 
to Part I, dissenting. 


In Church of the Holy Trinity v. United States, 148 U.S. 
457 (1892), this Court conceded that a church’s act of con- 
tracting with a prospective rector fell within the plain mean- 
ing of a federal labor statute, but nevertheless did not apply 
the statute to the church: “It is a familiar rule,” the Court 
pronounced, “that a thing may be within the letter of the 
statute and yet not within the statute, because not within 
its spirit, nor within the intention of its makers.” IJd., at 
459. That is a judge-empowering proposition if there ever 
was one, and in the century since, the Court has wisely re- 
treated from it, in words if not always in actions. But today 
Church of the Holy Trinity arises, Phoenix-like, from the 
ashes. The Court’s contrary assertions aside, today’s deci- 
sion is nothing other than the elevation of judge-supposed 
legislative intent over clear statutory text. The plain lan- 
guage of the federal Impact Aid statute clearly and unambig- 
uously forecloses the Secretary of Education’s preferred 
methodology for determining whether a State’s school- 
funding system is equalized. Her selection of that method- 
ology is therefore entitled to zero deference under Chevron 
U.S. A. Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984). 

I 


The very structure of the Court’s opinion provides an obvi- 
ous clue as to what is afoot. The opinion purports to place 
a premium on the plain text of the Impact Aid statute, ante, 
at 93-94, but it first takes us instead on a roundabout tour of 
“[clonsiderations other than language,” ante, at 90 (emphasis 
added)—page after page of unenacted congressional intent 
and judicially perceived statutory purpose, Part II-A, ante. 
Only after we are shown “why Zuni concentrates its argu- 
ment upon language alone,” ante, at 90 (impliedly a shameful 
practice, or at least indication of a feeble case), are we in- 
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formed how the statute’s plain text does not unambiguously 
preclude the interpretation the Court thinks best. Part 
II-B, ante (beginning “But what of the provision’s literal lan- 
guage? The matter is important... ”). This is a most 
suspicious order of proceeding, since our case law is full of 
statements such as “We begin, as always, with the language 
of the statute,” Duncan v. Walker, 533 U.S. 167, 172 (2001), 
and replete with the affirmation that, when “[gl]iven [a] 
straightforward statutory command, there is no reason to 
resort to legislative history,” United States v. Gonzales, 520 
U.S. 1, 6 (1997). Nor is this cart-before-the-horse approach 
justified by the Court’s excuse that the statute before us is, 
after all, a technical one, ante, at 90. This Court, charged 
with interpreting, among other things, the Internal Revenue 
Code, the Employee Retirement Income Security Act of 
1974, and the Clean Air Act, confronts technical language all 
the time, but we never see fit to pronounce upon what we 
think Congress meant a statute to say, and what we think 
sound policy would counsel it to say, before considering what 
it does say. As almost a majority of today’s majority wor- 
ries, “[w]lere the inversion [of inquiry] to become systemic, it 
would create the impression that agency policy concerns, 
rather than the traditional tools of statutory construction, 
are shaping the judicial interpretation of statutes.” Ante, 
at 107 (KENNEDY, J., joined by ALITO, J., concurring). True 
enough—except I see no reason to wait for the distortion to 
become systemic before concluding that that is precisely 
what is happening in the present case. For some, policy- 
driven interpretation is apparently just fine. See ante, at 
105 (STEVENS, J., concurring). But for everyone else, let us 
return to Statutory Interpretation 101. 

We must begin, as we always do, with the text. See, e. g., 
Gonzales, supra, at 4. Under the federal Impact Aid pro- 
gram, 20 U.S. C. § 7701 et seq. (2000 ed. and Supp. IV), States 
distributing state aid to local school districts (referred to in 
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the statute as “local educational agencies,” or “LEAs” ?!) may 
not take into account the amount of federal Impact Aid that 
its LEAs receive. See §7709(a). But the statute makes an 
exception if the Secretary of Education certifies that a State 
“has in effect a program of State aid that equalizes expendi- 
tures for free public education among local educational agen- 
cies in the State.” §7709(b)(1) (2000 ed., Supp. IV). Con- 
egress has specified a formula for the Secretary to use when 
making this equalization determination: 


“TA] program of State aid equalizes expenditures among 
local educational agencies if... the amount of per-pupil 
expenditures made by, or per-pupil revenues available 
to, the local educational agency in the State with the 
highest such per-pupil expenditures or revenues did 
not exceed the amount of such per-pupil expenditures 
made by, or per-pupil revenues available to, the local 
educational agency in the State with the lowest such 
expenditures or revenues by more than 25 percent.” 
§ 7709(b)(2)(A). 


The Secretary is further instructed, however, that when 
making this determination, she shall “disregard local educa- 
tional agencies with per-pupil expenditures or revenues 
above the 95th percentile or below the 5th percentile of such 
expenditures or revenues in the State.” §7709(b)(2)(B)(). 
It is this latter subsection which concerns us here. 

The casual observer will notice that the Secretary’s imple- 
menting regulations do not look much like the statute. The 
regulations first require the Secretary to rank all of the 
LEAs in a State (New Mexico has 89) according to their per- 
pupil expenditures or revenues. 34 CFR pt. 222, subpt. K, 
App., { (1)(a)(@) (2006). So far so good. But critically here, 


1'The Court’s opinion has replaced the phrase “ ‘local educational agen- 
cies’” with “‘local school districts.’” See ante, at 100. While I have no 
objection to that terminology, I will instead use “local educational agen- 
cies” and “LEAs.” 
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the Secretary must then “[iJdentif[y] those LEAs .. . that 
fall at the 95th and 5th percentiles of the total number of 
pupils in attendance in the schools of those LEAs.” Id., 
{ ()(a)Gi) (emphasis added). Finally, the Secretary com- 
pares the per-pupil figures of those two LEAs for the purpose 
of assessing whether a State exceeds the 25% disparity 
measure. Id., { (1)(a)(iii). The majority concludes that this 
method of calculation, with its focus on student population, 
is a permissible interpretation of the statute. 

It most assuredly is not. To understand why, one first 
must look beyond the smokescreen that the Court lays down 
with its repeated apologies for inexperience in statistics, and 
its endless recitation of technical mathematical definitions of 
the word “percentile.” See, e. g., ante, at 95 (“‘The n-th per- 
centile is the value xn/100 such that ” per cent of the popula- 
tion is less than or equal to Xn/100’” (quoting C. Clapham & J. 
Nicholson, The Concise Oxford Dictionary of Mathematics 
378 (3d ed. 2005))). This case is not a scary math problem; 
it is a straightforward matter of statutory interpretation. 
And we do not need the Court’s hypothetical cadre of 
number-crunching amici, ante, at 99-100, to guide our way. 

There is no dispute that for purposes relevant here “ ‘per- 
centile’ refers to a division of a distribution of some popula- 
tion into 100 parts.’” Ante, at 95. And there is further no 
dispute that the statute concerns the percentile of “per-pupil 
expenditures or revenues,” for that is what the word “such” 
refers to. See 20 U.S.C. §7709(b)(2)(B)G) (Secretary shall 
“disregard local educational agencies with per-pupil expend- 
itures or revenues above the 95th percentile or below the 5th 
percentile of swch expenditures or revenues in the State” 
(emphasis added)). The question is: Whose per-pupil ex- 
penditures or revenues? Or, in the Court’s terminology, 
what “population” is assigned the “characteristic” “per-pupil 
expenditure” or revenue? Ante, at 95-96. At first blush, 
second blush, or twenty-second blush, the answer is abun- 
dantly clear: local educational agencies. The statute re- 
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quires the Secretary to “disregard local educational agencies 
with” certain per-pupil figures above or below specified per- 
centiles of those per-pupil figures. §7709(b)(2)(B)(i). The 
attribute “per-pupil expenditurle] or revenu[e]” is assigned 
to LEAs—there is no mention of student population whatso- 
ever. And thus under the statute, “per-pupil expenditures 
or revenues” are to be arrayed using a population consisting 
of LEAs, so that percentiles are determined from a list of 
(in New Mexico) 89 per-pupil expenditures or revenues rep- 
resenting the 89 LEAs in the State. It is just that simple. 

The Court makes little effort to defend the regulations as 
they are written. Instead, relying on a made-for-litigation 
theory that bears almost no relationship to the regulations 
themselves, the Court believes it has found a way to shoe- 
horn those regulations into the statute. The Impact Aid 
statute is ambiguous, the Court says, because it “does not 
specify precisely what population is to be ‘distributed’ (i. e., 
ranked according to the population’s corresponding values 
for the relevant characteristic).” Ante, at 96. Thus the 
Court finds that it is permissible for the Secretary to attrib- 
ute the characteristic “per-pupil expenditure or revenue” to 
pupils, with the result that the Secretary may “us[e] ... the 
State’s students as the relevant population for calculating 
the specified percentiles.” Jbid. Under that interpreta- 
tion, as the State manages to explain with a straight face, 
“TiIn New Mexico, during the time at issue, there were ap- 
proximately 317,777 pupils in the [S]tate and thus there were 
317,777 per-pupil revenues in the [S]tate.” Brief for Re- 
spondent New Mexico Public Education Department 37; see 
also id., at 36 (“Each and every student in an LEA and in a 
[Sltate may be treated as having his or her own ‘per-pupil’ 
expenditure or revenue amount”). The Court consequently 
concludes that “linguistically speaking, one may attribute 
the characteristic of per-pupil expenditure to each [student].” 
Ante, at 97. 
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The sheer applesauce of this statutory interpretation 
should be obvious. It is of course true that every student 
in New Mexico causes an expenditure or produces a revenue 
that his LEA either enjoys (in the case of revenues) or is 
responsible for (in the case of expenditures). But it simply 
defies any semblance of normal English usage to say that 
every pupil has a “per-pwpil expenditure or revenue.” The 
word “per” connotes that the expenditure or revenue is a 
single average figure assigned to a unit the composite mem- 
bers of which are individual pupils. And the only such unit 
mentioned in the statute is the local educational agency.” 
See 20 U.S. C. $7709(b)(2)(B)G). It is simply irrelevant that 
“Injo dictionary definition . . . suggests that there is any sin- 
gle logical, mathematical, or statistical link between [per- 
pupil expenditures or revenues] and... the nature of the 
relevant population.” Ante, at 96. Of course there is not. 
It is the teat at issue which must identify the relevant popu- 
lation, and it does so here quite unambiguously: “local educa- 
tional agencies with per-pupil expenditures or revenues.” 
§ 7709(b)(2)(B)(i) (emphasis added). That same phrase 
shows the utter irrelevance of the Court’s excursus upon the 
meaning of the word “per.” See ante, at 97. It does indeed 
mean “ ‘for each, or ‘for every’”—and when it is contained in 
a clause that reads “local educational agencies with per-pupil 
expenditures or revenues” it refers to (and can only refer 
to) the average expenditure or revenue “for each” or “for 
every” student out of the total expenditures or revenues of 
the LEA. 


?The Court maintains that the phrase “per-pupil expenditures” or reve- 
nues may also be attributed to schools or grade levels. Ante, at 97. 
Standing alone and abstracted from the rest of the statute, indeed it may. 
But not when it appears in the phrase “local educational agencies with 
per-pupil expenditures or revenues.” (Emphasis added.) In any case, 
the fact that “per-pupil expenditures or revenues” could be applied to 
composite entities other than LEAs does not establish that speaking of 
the “per-pupil expenditure or revenue” of an individual student makes any 
sense (it does not). 
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The violence done to this statute would be severe enough 
if the Secretary wsed the actual expenditure or revenue for 
each individual pupil. But in fact the Secretary determines 
the per-pupil expenditure or revenue for each individual 
student by (guess what) computing the per-pupil expendi- 
ture or revenue of each LEA! As the New Mexico brief 
explains: 


“[A] per-pupil expenditure or revenue is an average 
number. It is not the amount actually spent on any 
given pupil, an amount which would be impossible to 
calculate in any meaningful way. It is roughly the total 
amount expended by an LEA divided by the number of 
pupils in that LEA.” Brief for Respondent New Mex- 
ico Public Education Department 36. 


The Secretary thus assigns an artificial number to each stu- 
dent that corresponds exactly to his LEA’s per-pupil expend- 
iture or revenue. In other words, at the end of the day the 
Secretary herself acknowledges that “per-pupil expenditures 
or revenues” pertains to LEAs, and not students. And she 
is interpreting “per-pupil expenditure or revenue” not as the 
Court suggests (an amount attributable to each student), but 
rather as I suggest (an average amount for the pupils in a 
particular LEA). But she then proceeds to take a step not 
at all permitted by the statutory formula—in effect applying 
“per-pupil expenditure or revenue” a second time (this time 
according to the Court’s fanciful interpretation of “per- 
pupil”) in order to reach the result she desires. Of course, 
if the Secretary did apply the “per-pupil expenditure or reve- 
nue” only once, arraying students by their actual expendi- 
tures or revenues, her entire system would collapse. Stu- 
dents from the same LEA, rather than appearing on the list 
with the same per-pupil figure, would be located at various 
points on the spectrum. And so long as an LEA had at least 
one student above the 95th or below the 5th percentile of 
pupil “per-pupil expenditures or revenues,” that LEA would 
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have to be excluded from the disparity analysis. The result 
would be a serious distortion of the disparity determination, 
excluding many more LEAs (in fact, perhaps all of them) 
from the disparity calculation. This would render the 25% 
disparity measure in § 7709(b)(2)(A) all but meaningless. 

The Court makes one final attempt to rescue the Sec- 
retary’s interpretation, appealing to “statutory context.” 
“Context here tells us,” it says, “that the instruction to iden- 
tify school districts with ‘per-pupil expenditures’ above the 
95th percentile ‘of such expenditures’ is . . . ambiguous, be- 
cause both students and school districts are of concern to the 
statute.” Ante, at 99. This is a complete non sequitur. Of 
course students are a concern to a statute dealing with 
school funding. But that does not create any ambiguity 
with respect to whether, under this statute, pupils can rea- 
sonably be said to have their own “per-pupil expenditures 
or revenues.” It is simply irrational to say that the clear 
dispositions of a statute with regard to the entities that it 
regulates (here LEAs) are rendered ambiguous when those 
entities contain subunits that are the ultimate beneficiaries 
of the regulation (here students). Such a principle of inter- 
pretation—if it could be called that—would inject ambiguity 
into many statutes indeed. 

The Court’s reliance on statutory context is all the more 
puzzling since the context obviously favors petitioners. 
“The focus [of the Impact Aid statute] is upon LEAs, not 
upon the number of pupils.” 393 F. 3d 1158, 1172 (CA10 
2004) (O’Brien, J., dissenting), opinion vacated, 437 F. 3d 
1289, 1290 (2006) (en banc) (per curiam). In fact, the provi- 
sions at issue here make not the slightest mention of stu- 
dents. That is both sensible and predictable, since the 
Impact Aid program’s equalization formula is designed to 
address funding disparities between LEAs, not between 
students. See 20 U.S.C. §$7709(b)(2)(A) (referring to “a 
program of State aid [that] equalizes expenditures among 
local educational agencies”); see also §7709()(1). Indeed, 
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the whole point of the equalization determination is to figure 
out whether States may reduce state aid to LEAs. See 
§ 7709(a). 

In sum, the plain language of the Impact Aid statute com- 
pels the conclusion that the Secretary’s method of calculation 
is ultra vires. Employing the formula that the statute re- 
quires, New Mexico is not equalized. Ante, at 89. 


II 


How then, if the text is so clear, are respondents managing 
to win this case? The answer can only be the return of that 
miraculous redeemer of lost causes, Church of the Holy Trin- 
ity. In order to contort the statute’s language beyond rec- 
ognition, the Court must believe Congress’s intent so crys- 
talline, the spirit of its legislation so glowingly bright, that 
the statutory text should simply not be read to say what it 
says. See Part II-A, ante. JUSTICE STEVENS is quite can- 
did on the point: He is willing to contradict the text. See 
ante, at 106-107 (concurring opinion).*? But JUSTICE STE- 
VENS’ candor should not make his philosophy seem unassum- 
ing. He maintains that it is “a correct performance of the 
judicial function” to “override a strict interpretation of the 
text” so long as policy-driven interpretation “is faithful to 
the intent of Congress.” Ante, at 105. But once one de- 
parts from “strict interpretation of the text” (by which Jus- 


3Like JUSTICE STEVENS, respondents themselves were aboveboard 
when they litigated this case at the administrative level. After hearing 
argument from the Department of Education, the Administrative Law 
Judge (ALJ) protested: “The problem is I don’t see the ambiguity of the 
statute.” App. 29. To this the Department’s counsel responded: “The 
only way I can do that is by reference to the statutory purpose.” Ibid. 
Later in the hearing, the ALJ similarly asked the State of New Mexico 
how its interpretation was consistent with the statute. The State an- 
swered: “Literally, on the face of the words, perhaps not, probably not.” 
Id., at 53. Despite his misgivings, the ALJ ultimately decided that he did 
not possess the authority to invalidate the regulations. App. to Pet. for 
Cert. 38a, 51a. 
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TICE STEVENS means the actual meaning of the text) fidelity 
to the intent of Congress is a chancy thing. The only thing 
we know for certain both Houses of Congress (and the Presi- 
dent, if he signed the legislation) agreed upon is the text. 
Legislative history can never produce a “pellucidly clear” 
picture, ante, at 106 (STEVENS, J., concurring), of what a law 
was “intended” to mean, for the simple reason that it is never 
voted upon—or ordinarily even seen or heard—by the “in- 
tending” lawgiving entity, which consists of both Houses of 
Congress and the President (if he did not veto the bill). See 
U.S. Const., Art. I, §$1, 7. Thus, what judges believe Con- 
egress “meant” (apart from the text) has a disturbing but en- 
tirely unsurprising tendency to be whatever judges think 
Congress must have meant, 7.e., should have meant. In 
Church of the Holy Trinity, every Justice on this Court dis- 
regarded the plain language of a statute that forbade the 
hiring of a clergyman from abroad because, after all (they 
thought), “this is a Christian nation,” 143 U.S., at 471, so 
Congress could not have meant what it said. Is there any 
reason to believe that those Justices were lacking that “intel- 
lectua[1] honest[y]” that JUSTICE STEVENS “presume[s]” all 
our judges possess, ante, at 105? Intellectual honesty does 
not exclude a blinding intellectual bias. And even if it did, 
the system of judicial amendatory veto over texts duly 
adopted by Congress bears no resemblance to the system of 
lawmaking set forth in our Constitution. 

JUSTICE STEVENS takes comfort in the fact that this is a 
case in which he “cannot imagine anyone accusing any Mem- 
ber of the Court of voting one way or the other because of 
that Justice’s own policy preferences.” Ante, at 106. I can 
readily imagine it, given that the Court’s opinion begins with 
a lengthy description of why the system its judgment ap- 
proves is the better one. But even assuming that, in this 
rare case, the Justices’ departure from the enacted law has 
nothing to do with their policy view that it is a bad law, 
nothing in JUSTICE STEVENS’ separate opinion limits his ap- 
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proach to such rarities. Why should we suppose that in 
matters more likely to arouse the judicial libido—voting 
rights, antidiscrimination laws, or environmental protection, 
to name only a few—a judge in the School of Textual Subver- 
sion would not find it convenient (yea, righteous!) to assume 
that Congress must have meant, not what it said, but what 
he knows to be best? 

Lest there be any confusion on the point, I must discuss 
briefly the two cases JUSTICE STEVENS puts forward, ante, 
at 104-105, as demonstrating this Court’s recent endorse- 
ment of his unorthodox views. They demonstrate just the 
opposite. Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 
(1982), involved a maritime statute that required the master 
of a vessel to furnish unpaid wages to a seaman within a 
specified period after the seaman’s discharge, and further 
provided that a master who failed to do so without sufficient 
cause “ ‘shall pay to the seaman a sum equal to two days’ pay 
for each and every day during which payment is delayed.’” 
Id., at 570 (quoting 46 U.S.C. $596 (1976 ed.)). We ex- 
plained that “Congress intended the statute to mean exactly 
what its plain language says,” 458 U.S., at 574, and held that 
the seaman was entitled to double wages for every day dur- 
ing which payment was delayed, even for the period in which 
he had obtained alternative employment. The result was 
that the seaman would receive approximately $300,000 for 
his master’s improper withholding of $412.50, id., at 575, 
even though “[ilt [was] probably true that Congress did not 
precisely envision the grossness of the difference . . . be- 
tween the actual wages withheld and the amount of the 
award required by the statute,” id., at 576. We suggested 
in dicta that there might be a “rare casle]” in which the 
Court could relax its steadfastness to statutory text, zd., at 
571, but if Griffin itself did not qualify, it is hard to imagine 
what would. The principle JUSTICE STEVENS would ascribe 
to Griffin is in fact the one he advocated in dissent. “[T]his 
is one of the cases in which the exercise of judgment dictates 
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a departure from the literal text in order to be faithful to 
the legislative will.” Id., at 586 (STEVENS, J., dissenting). 

The second case JUSTICE STEVENS relies upon, United 
States v. Ron Pair Enterprises, Inc., 489 U.S. 235 (1989), is 
equally inapt. The Court’s opinion there (unlike the one 
here) explained that our analysis “must begin .. . with the 
language of the statute itself,” and concluded that that was 
“also where the inquiry should end, for where . . . the stat- 
ute’s language is plain, ‘the sole function of the courts is to 
enforce it according to its terms.’” Jd. at 241 (quoting 
Caminetti v. United States, 242 U.S. 470, 485 (1917)). My 
“fifth vote” in Ron Pair was thus only “decisive,” ante, at 
105 (STEVENS, J., concurring), in reaffirming this Court’s ad- 
herence to statutory text, decisively preventing it from fall- 
ing off the precipice it plunges over today. 

Contrary to the Court and JUSTICE STEVENS, I do not 
believe that what we are sure the Legislature meant to say 
can trump what it did say. Citizens arrange their affairs 
not on the basis of their legislators’ unexpressed intent, but 
on the basis of the law as it is written and promulgated. 
I think it terribly unfair to expect that the two rural school 
districts that are petitioners here should have pored over 
some 30 years of regulatory history to divine Congress’s 
“real” objective (and with it the “real” intent that a majority 
of Justices would find honest and true). To be governed by 
legislated text rather than legislators’ intentions is what it 
means to be “a Government of laws, not of men.” And in 
the last analysis the opposite approach is no more beneficial 
to the governors than it is to the governed. By “depriving 
legislators of the assurance that ordinary terms, used in an 
ordinary context, will be given a predictable meaning,” we 
deprive Congress of “a sure means by which it may work the 
people’s will.” Chisom v. Roemer, 501 U.S. 380, 417 (1991) 
(SCALIA, J., dissenting). 

I do not purport to know what Congress thought it was 
doing when it amended the Impact Aid program in 1994. 
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But even indulging JUSTICE STEVENS’ erroneous premise 
that there exists a “legislative intent” separate and apart 
from the statutory text, ante, at 105 (concurring opinion), 
I do not see how the Court can possibly say, with any meas- 
ure of confidence, that Congress wished one thing rather 
than another. There is ample evidence, for example, that at 
the time it amended the Impact Aid statute, Congress knew 
exactly how to incorporate student population into a dispar- 
ity calculation. Most prominently, in the very same Act that 
added § 7709(b)(2)(B)G) to the Impact Aid program, Congress 
established the Education Finance Incentive Program, 
known as EFIG. See Improving America’s Schools Act of 
1994, 108 Stat. 3575. That statute allocates grants to States 
based in part on an “equity factor” which requires a dis- 
parity calculation similar to that in the Impact Aid statute. 
See 20 U.S.C. $6337(b)(1)(A) (2000 ed., Supp. IV). In 
EFIG, however, Congress specifically required the Secretary 
to take student population into account: “[T]he Secretary 
shall weigh the variation between per-pupil expenditures in 
each local educational agency . . . according to the num- 
ber of pupils served by the local educational agency.” 
§ 6337(b)(8)(A)Gi)UT) (emphasis added); see also Brief for 
Federal Respondent 28-29. And there is more. In EFIG, 
Congress expressly provided that a State would be accorded 
a favorable “equity factor” rating if it was considered equal- 
ized under the Secretary’s Impact Aid regulations. See 
§ 6337(b)(8)(B) (2000 ed., Supp. IV). Congress thus explic- 
itly incorporated the Impact Aid regulations into EFIG, but 
did no such thing with respect to the Impact Aid statute 
itself. All this on the very same day. 

Nor do I see any significance in the fact that no legislator 
in 1994 expressed the view that §7709(b)(2)(B)(i) was de- 
signed to upend the Secretary’s equalization formula. Ante, 
at 91 (majority opinion). It is quite plausible—indeed, emi- 
nently plausible—that the Members of Congress took the 
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plain meaning of the language which the Secretary himself 
had proposed to be what the Secretary himself had pre- 
viously been doing. It is bad enough for this Court to con- 
sider legislative materials beyond the statutory text in aid 
of resolving ambiguity, but it is truly unreasonable to require 
such extratextual evidence as a precondition for enforcing 
an wnambiguous congressional mandate. See Koons Buick 
Pontiac GMC, Inc. v. Nigh, 548 U.S. 50, 73-74 (2004) 
(SCALIA, J., dissenting). The Court points to the fact that 
“no Member of Congress has ever criticized the method the 
[Secretary’s] regulation[s] sets forth.” Ante, at 90. But 
can it really be that this case turns, in the Court’s view, on 
whether a freshman Congressman from New Mexico gave 
a floor speech that only late-night C-SPAN junkies would 
witness? The only fair inference from Congress’s silence is 
that Congress had nothing further to say, its statutory text 
doing all of the talking. 

Finally, the Court expresses its belief that Congress must 
have intended to adopt the Secretary’s pre-1994 disparity 
test because that test is the more reasonable one, better able 
to account for States with small numbers of large LEAs, or 
large numbers of small ones. See ante, at 91-93. This, to 
tell the truth, is the core of the opinion. As I have sug- 
gested, it is no accident that the countertextual legislative 
intent judges perceive invariably accords with what judges 
think best. It seems to me, however, that this Court is no 
more capable of saying with certainty what is best in this 
area than it is of saying with certainty (apart from the text) 
what Congress intended. There is good reason to be con- 
cerned—in the implementation of a statute that makes a lim- 
ited exception for States that have “in effect a program 
of State aid that equalizes expenditures for free public 
education among local educational agencies,” 20 U.S.C. 
§7709(b)(1) (2000 ed., Supp. IV) (emphasis added)—that the 
Secretary’s methodology eliminates from the disparity calcu- 
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lation too many LEAs. In the certification at issue in this 
very case, the Secretary excluded 23 of New Mexico’s 89 
LEAs, approximately 26%. Is this Court such an expert in 
school finance that it can affirm the desirability of excluding 
one in four of New Mexico’s LEAs from consideration? 

As for the Secretary’s concerns about the discrepancy 
between large and small LEAs, does the Court have any 
basis for its apparent confidence that other parts of the Im- 
pact Aid statute do not adequately address the problem? 
Immediately after setting forth the 95th and 5th percentile 
cutoffs, §7709(b)(2)(B)(i), the statute instructs the Secretary 
to “take into account the extent to which a program of State 
aid reflects the additional cost of providing free public edu- 
cation in particular types of local educational agencies, such 
as those that are geographically isolated, or to particu- 
lar types of students, such as children with disabilities.” 
§ 7709(b)(2)(B)(ii). + Respondents do not explain why the Sec- 
retary could not use §7709(b)(2)(B)Gi) to temper any un- 
intended effects of §7709(b)(2)(B)G). Respondents further 
maintain that States could take advantage of the statute’s 
plain meaning by subdividing their LEAs. But again, the 
statute itself contains a remedy. Under §77138(9)(B)(ii), 
“Ttlhe term ‘local educational agency’ does not include any 
agency or school authority that the Secretary determines on 
a case-by-case basis .. . is not constituted or reconstituted 
for legitimate educational purposes.” 


ok ok ok 


The only sure indication of what Congress intended is 
what Congress enacted; and even if there is a difference be- 
tween the two, the rule of law demands that the latter pre- 
vail. This case will live with Church of the Holy Trinity as 
an exemplar of judicial disregard of crystal-clear text. We 
must interpret the law as Congress has written it, not as we 
would wish it to be. I would reverse the judgment of the 
Court of Appeals. 
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JUSTICE SOUTER, dissenting. 


I agree with the Court that Congress probably intended, 
or at least understood, that the Secretary would continue to 
follow the methodology devised prior to passage of the cur- 
rent statute in 1994, see ante, at 90-91. But for reasons set 
out in JUSTICE SCALIA’s dissent, I find the statutory lan- 
guage unambiguous and inapt to authorize that methodology, 
and I therefore join Part I of his dissenting opinion. 
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GONZALES, ATTORNEY GENERAL v. CARHART ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT 


No. 05-380. Argued November 8, 2006—Decided April 18, 2007* 


Following this Court’s Stenberg v. Carhart, 530 U.S. 914, decision that 
Nebraska’s “partial birth abortion” statute violated the Federal Consti- 
tution, as interpreted in Planned Parenthood of Southeastern Pa. v. 
Casey, 505 U.S. 833, and Roe v. Wade, 410 U.S. 113, Congress passed 
the Partial-Birth Abortion Ban Act of 2003 (Act) to proscribe a particu- 
lar method of ending fetal life in the later stages of pregnancy. The 
Act does not regulate the most common abortion procedures used in the 
first trimester of pregnancy, when the vast majority of abortions take 
place. In the usual second-trimester procedure, “dilation and evacua- 
tion” (D&E), the doctor dilates the cervix and then inserts surgical in- 
struments into the uterus and maneuvers them to grab the fetus and 
pull it back through the cervix and vagina. The fetus is usually ripped 
apart as it is removed, and the doctor may take 10 to 15 passes to re- 
move it in its entirety. The procedure that prompted the federal Act 
and various state statutes, including Nebraska’s, is a variation of the 
standard D&E, and is herein referred to as “intact D&E.” The main 
difference between the two procedures is that in intact D&E a doctor 
extracts the fetus intact or largely intact with only a few passes, pulling 
out its entire body instead of ripping it apart. In order to allow the 
head to pass through the cervix, the doctor typically pierces or crushes 
the skull. 

The Act responded to Stenberg in two ways. First, Congress found 
that unlike this Court in Stenberg, it was not required to accept the 
District Court’s factual findings, and that there was a moral, medical, 
and ethical consensus that partial-birth abortion is a gruesome and inhu- 
mane procedure that is never medically necessary and should be prohib- 
ited. Second, the Act’s language differs from that of the Nebraska stat- 
ute struck down in Stenberg. Among other things, the Act prohibits 
“knowingly perform[ing] a partial-birth abortion . . . that is [not] neces- 
sary to save the life of a mother,” 18 U.S.C. §1531(a). It defines 


*Together with No. 05-1382, Gonzales, Attorney General v. Planned 
Parenthood Federation of America, Inc., et al., on certiorari to the United 
States Court of Appeals for the Ninth Circuit. 
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“partial-birth abortion,” § 1531(b)(1), as a procedure in which the doctor: 
“(A) deliberately and intentionally vaginally delivers a living fetus until, 
in the case of a head-first presentation, the entire fetal head is outside 
the [mother’s] body ..., or, in the case of breech presentation, any part 
of the fetal trunk past the navel is outside the [mother’s] body ... , for 
the purpose of performing an overt act that the person knows will kill 
the partially delivered living fetus”; and “(B) performs the overt act, 
other than completion of delivery, that kills the fetus.” 

In No. 05-380, respondent abortion doctors challenged the Act’s con- 
stitutionality on its face, and the Federal District Court granted a per- 
manent injunction prohibiting petitioner Attorney General from enforc- 
ing the Act in all cases but those in which there was no dispute the 
fetus was viable. The court found the Act unconstitutional because it 
(1) lacked an exception allowing the prohibited procedure where neces- 
sary for the mother’s health and (2) covered not merely intact D&E but 
also other D&Es. Affirming, the Eighth Circuit found that a lack of 
consensus existed in the medical community as to the banned proce- 
dure’s necessity, and thus Stenberg required legislatures to err on the 
side of protecting women’s health by including a health exception. In 
No. 05-1382, respondent abortion advocacy groups brought suit chal- 
lenging the Act. The District Court enjoined the Attorney General 
from enforcing the Act, concluding it was unconstitutional on its face 
because it (1) unduly burdened a woman’s ability to choose a second- 
trimester abortion, (2) was too vague, and (3) lacked a health exception 
as required by Stenberg. The Ninth Circuit agreed and affirmed. 


Held: Respondents have not demonstrated that the Act, as a facial matter, 
is void for vagueness, or that it imposes an undue burden on a woman’s 
right to abortion based on its overbreadth or lack of a health excep- 
tion. Pp. 145-168. 

1. The Casey Court reaffirmed what it termed Roe’s three-part “es- 
sential holding”: First, a woman has the right to choose to have an abor- 
tion before fetal viability and to obtain it without undue interference 
from the State. Second, the State has the power to restrict abortions 
after viability, if the law contains exceptions for pregnancies endanger- 
ing the woman’s life or health. And third, the State has legitimate 
interests from the pregnancy’s outset in protecting the health of the 
woman and the life of the fetus that may become a child. 505 U.S., at 
846. Though all three are implicated here, it is the third that requires 
the most extended discussion. In deciding whether the Act furthers 
the Government’s legitimate interest in protecting fetal life, the Court 
assumes, inter alia, that an undue burden on the previability abortion 
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right exists if a regulation’s “purpose or effect is to place a substantial 
obstacle in the [woman’s] path,” id., at 878, but that “[rlegulations which 
do no more than create a structural mechanism by which the State... 
may express profound respect for the life of the unborn are permitted, 
if they are not a substantial obstacle to the woman’s exercise of the 
right to choose,” id., at 877. Casey struck a balance that was central 
to its holding, and the Court applies Casey’s standard here. A central 
premise of Casey’s joint opinion—that the government has a legitimate, 
substantial interest in preserving and promoting fetal life—would 
be repudiated were the Court now to affirm the judgments below. 
Pp. 145-146. 

2. The Act, on its face, is not void for vagueness and does not impose 
an undue burden from any overbreadth. Pp. 146-156. 

(a) The Act’s text demonstrates that it regulates and proscribes 
performing the intact D&E procedure. First, since the doctor must 
“vaginally deliver] a living fetus,” § 1531(b)(1)(A), the Act does not re- 
strict abortions involving delivery of an expired fetus or those not 
involving vaginal delivery, e.g., hysterotomy or hysterectomy. And 
it applies both previability and postviability because, by common under- 
standing and scientific terminology, a fetus is a living organism within 
the womb, whether or not it is viable outside the womb. Second, be- 
cause the Act requires the living fetus to be delivered to a specific ana- 
tomical landmark depending on the fetus’ presentation, ibid., an abor- 
tion not involving such partial delivery is permitted. Third, because 
the doctor must perform an “overt act, other than completion of deliv- 
ery, that kills the partially delivered fetus,” § 1531(b)(1)(B), the “overt 
act” must be separate from delivery. It must also occur after delivery 
to an anatomical landmark, since killing “the partially delivered” fetus, 
when read in context, refers to a fetus that has been so delivered, ibid. 
Fourth, given the Act’s scienter requirements, delivery of a living fetus 
past an anatomical landmark by accident or inadvertence is not a crime 
because it is not “deliberat[e] and intentiona[]],” §1531(b)(1)(A). Nor is 
such a delivery prohibited if the fetus has not been delivered “for the 
purpose of performing an overt act that the [doctor] knows will kill [it].” 
Ibid. Pp. 146-148. 

(b) The Act is not unconstitutionally vague on its face. It satisfies 
both requirements of the void-for-vagueness doctrine. First, it pro- 
vides doctors “of ordinary intelligence a reasonable opportunity to know 
what is prohibited,” Grayned v. City of Rockford, 408 U.S. 104, 108, 
setting forth “relatively clear guidelines as to prohibited conduct” and 
providing “objective criteria” to evaluate whether a doctor has per- 
formed a prohibited procedure, Posters ‘N’ Things, Ltd. v. United States, 
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511 U.S. 518, 525-526. Second, it does not encourage arbitrary or dis- 
criminatory enforcement. Kolender v. Lawson, 461 U.S. 352, 357. Its 
anatomical landmarks “establish minimal guidelines to govern law en- 
forcement,” Smith v. Goguen, 415 U.S. 566, 574, and its scienter require- 
ments narrow the scope of its prohibition and limit prosecutorial discre- 
tion, see Kolender, supra, at 358. Respondents’ arbitrary enforcement 
arguments, furthermore, are somewhat speculative, since this is a pre- 
enforcement challenge. Pp. 148-150. 

(c) The Court rejects respondents’ argument that the Act imposes 
an undue burden, as a facial matter, because its restrictions on second- 
trimester abortions are too broad. Pp. 150-156. 

(i) The Act’s text discloses that it prohibits a doctor from inten- 
tionally performing an intact D&E. Its dual prohibitions correspond 
with the steps generally undertaken in this procedure: The doctor 
(1) delivers the fetus until its head lodges in the cervix, usually past the 
anatomical landmark for a breech presentation, see § 1531(b)(1)(A), and 
(2) proceeds to the overt act of piercing or crushing the fetal skull after 
the partial delivery, see §1531(b)(1)(B). The Act’s scienter require- 
ments limit its reach to those physicians who carry out the intact D&E, 
with the intent to undertake both steps at the outset. The Act excludes 
most D&Es in which the doctor intends to remove the fetus in pieces 
from the outset. This interpretation is confirmed by comparing the Act 
with the Nebraska statute in Stenberg. There, the Court concluded 
that the statute encompassed D&E, which “often involve[s] a physician 
pulling a ‘substantial portion’ of a still living fetus ..., say, an arm or 
leg, into the vagina prior to the death of the fetus,” 530 U.S., at 939, 
and rejected the Nebraska Attorney General’s limiting interpretation 
that the statute’s reference to a “procedure” that “‘kill[s] the unborn 
child’” was to a distinct procedure, not to the abortion procedure as a 
whole, id., at 943. It is apparent Congress responded to these concerns 
because the Act adopts the phrase “delivers a living fetus,” 18 U.S.C. 
§ 1531(b)(1)(A), instead of “ ‘delivering .. . a living unborn child, or a 
substantial portion thereof,’” 530 U.8., at 938, thereby targeting extrac- 
tion of an entire fetus rather than removal of fetal pieces; identifies 
specific anatomical landmarks to which the fetus must be partially deliv- 
ered, §1531(b)(1)(A), thereby clarifying that the removal of a small 
portion of the fetus is not prohibited; requires the fetus to be delivered 
so that it is partially “outside the [mother’s] body,” ibid., thereby estab- 
lishing that delivering a substantial portion of the fetus into the vagina 
would not subject a doctor to criminal sanctions; and adds the overt- 
act requirement, §1531(b)(1), thereby making the distinction the Ne- 
braska statute failed to draw (but the Nebraska Attorney General 
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advanced). Finally, the canon of constitutional avoidance, see, e. g., Ed- 
ward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr. 
Trades Council, 485 U.S. 568, 575, extinguishes any lingering doubt. 
Interpreting the Act not to prohibit standard D&E is the most reason- 
able reading and understanding of its terms. Pp. 150-154. 

(ii) Respondents’ contrary arguments are unavailing. The con- 
tention that any D&E may result in the delivery of a living fetus beyond 
the Act’s anatomical landmarks because doctors cannot predict the 
amount the cervix will dilate before the procedure does not take account 
of the Act’s intent requirements, which preclude liability for an acciden- 
tal intact D&E. The evidence supports the legislative determination 
that an intact delivery is almost always a conscious choice rather than 
a happenstance, belying any claim that a standard D&E cannot be per- 
formed without intending or foreseeing an intact D&E. That many 
doctors begin every D&E with the objective of removing the fetus as 
intact as possible based on their belief that this is safer does not prove, 
as respondents suggest, that every D&E might violate the Act, thereby 
imposing an undue burden. It demonstrates only that those doctors 
must adjust their conduct to the law by not attempting to deliver the 
fetus to an anatomical landmark. Respondents have not shown that 
requiring doctors to intend dismemberment before such a delivery will 
prohibit the vast majority of D&E abortions. Pp. 154-156. 

3. The Act, measured by its text in this facial attack, does not impose 
a “substantial obstacle” to late-term, but previability, abortions, as pro- 
hibited by the Casey plurality, 505 U.S., at 878. Pp. 156-167. 

(a) The contention that the Act’s congressional purpose was to cre- 
ate such an obstacle is rejected. The Act’s stated purposes are pro- 
tecting innocent human life from a brutal and inhumane procedure 
and protecting the medical community’s ethics and reputation. The 
government undoubtedly “has an interest in protecting the integrity 
and ethics of the medical profession.” Washington v. Glucksberg, 521 
U.S. 702, 731. Moreover, Casey reaffirmed that the government may 
use its voice and its regulatory authority to show its profound respect 
for the life within the woman. See, e. g., 505 U.S., at 873. The Act’s 
ban on abortions involving partial delivery of a living fetus furthers the 
Government’s objectives. Congress determined that such abortions are 
similar to the killing of a newborn infant. This Court has confirmed 
the validity of drawing boundaries to prevent practices that extinguish 
life and are close to actions that are condemned. Glucksberg, swpra, at 
732-735, and n. 23. The Act also recognizes that respect for human life 
finds an ultimate expression in a mother’s love for her child. Whether 
to have an abortion requires a difficult and painful moral decision, Casey, 
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505 U.S., at 852-853, which some women come to regret. In a decision 
so fraught with emotional consequence, some doctors may prefer not to 
disclose precise details of the abortion procedure to be used. It is, how- 
ever, precisely this lack of information that is of legitimate concern to 
the State. Jd., at 873. The State’s interest in respect for life is ad- 
vanced by the dialogue that better informs the political and legal sys- 
tems, the medical profession, expectant mothers, and society as a whole 
of the consequences that follow from a decision to elect a late-term abor- 
tion. The objection that the Act accomplishes little because the stand- 
ard D&E is in some respects as brutal, if not more, than intact D&E is 
unpersuasive. It was reasonable for Congress to think that partial- 
birth abortion, more than standard D&E, undermines the public’s per- 
ception of the doctor’s appropriate role during delivery, and perverts 
the birth process. Pp. 156-160. 

(b) The Act’s failure to allow the banned procedure’s use where 
“Necessary, in appropriate medical judgment, for the preservation of 
the [mother’s] health,’” Ayotte v. Planned Parenthood of Northern New 
Eng., 546 U.S. 320, 327-328, does not have the effect of imposing an 
unconstitutional burden on the abortion right. The Court assumes the 
Act’s prohibition would be unconstitutional, under controlling prece- 
dents, if it “subject[ed] [women] to significant health risks.” Jd., at 328. 
Whether the Act creates such risks was, however, a contested factual 
question below: The evidence presented in the trial courts and before 
Congress demonstrates both sides have medical support for their posi- 
tions. The Court’s precedents instruct that the Act can survive facial 
attack when this medical uncertainty persists. See, e.g., Kansas v. 
Hendricks, 521 U.S. 346, 360, n. 3. This traditional rule is consistent 
with Casey, which confirms both that the State has an interest in pro- 
moting respect for human life at all stages in the pregnancy, and that 
abortion doctors should be treated the same as other doctors. Medical 
uncertainty does not foreclose the exercise of legislative power in the 
abortion context any more than it does in other contexts. Other consid- 
erations also support the Court’s conclusion, including the fact that safe 
alternatives to the prohibited procedure, such as D&E, are available. 
In addition, if intact D&E is truly necessary in some circumstances, a 
prior injection to kill the fetus allows a doctor to perform the procedure, 
given that the Act’s prohibition only applies to the delivery of “a living 
fetus,” 18 U.S. C. $1531(b)1)(A). Planned Parenthood of Central Mo. 
v. Danforth, 428 U.S. 52, 77-79, distinguished. The Court rejects cer- 
tain of the parties’ arguments. On the one hand, the Attorney Gener- 
al’s contention that the Act should be upheld based on the congressional 
findings alone fails because some of the Act’s recitations are factually 
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incorrect, and some of the important findings have been superseded. 
Also unavailing, however, is respondents’ contention that an abortion 
regulation must contain a health exception if “substantial medical au- 
thority supports the proposition that banning a particular procedure 
could endanger women’s health,” Stenberg, 530 U.S., at 938. Interpret- 
ing Stenberg as leaving no margin for legislative error in the face of 
medical uncertainty is too exacting a standard. Marginal safety consid- 
erations, including the balance of risks, are within the legislative compe- 
tence where, as here, the regulation is rational and pursues legitimate 
ends, and standard, safe medical options are available. Pp. 161-167. 

4, These facial attacks should not have been entertained in the first 
instance. In these circumstances the proper means to consider excep- 
tions is by as-applied challenge. Cf. Wisconsin Right to Life, Inc. v. 
Federal Election Comm’n, 546 U.S. 410, 412. This is the proper man- 
ner to protect the woman’s health if it can be shown that in discrete and 
well-defined instances a condition has or is likely to occur in which the 
procedure prohibited by the Act must be used. No as-applied challenge 
need be brought if the Act’s prohibition threatens a woman’s life, be- 
cause the Act already contains a life exception. 18 U.S.C. §1531(a). 
Pp. 167-168. 


No. 05-380, 413 F. 3d 791; No. 05-1882, 485 F. 3d 1163, reversed. 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and SCALIA, THOMAS, and ALITO, JJ., joined. THOMAS, J., filed a 
concurring opinion, in which SCALIA, J., joined, post, p. 168. GINSBURG, 
J., filed a dissenting opinion, in which STEVENS, SOUTER, and BREYER, JJ., 
joined, post, p. 169. 
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JUSTICE KENNEDY delivered the opinion of the Court. 


These cases require us to consider the validity of the 
Partial-Birth Abortion Ban Act of 2003 (Act), 18 U.S.C. 
§ 1531 (2000 ed., Supp. IV), a federal statute regulating abor- 
tion procedures. In recitations preceding its operative pro- 
visions the Act refers to the Court’s opinion in Stenberg v. 
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Choice et al. by Karen L. Hagberg; for 52 Members of Congress by Claude 
G. Szyfer; and for Former Federal Prosecutors by Maria T: Vullo. 

Briefs of amici curiae urging affirmance in No. 05-380 were filed for 
the Cato Institute by Jonathan D. Hacker; and for Stephen Chasen, M. D., 
et al. by Talcott Camp, Brigitte Amiri, Elisabeth Ryden Benjamin, 
A. Stephen Hut, Kimberly Parker, and Lorie A. Chaiten. 

Briefs of amici curiae urging affirmance in No. 05-1882 were filed for 
the American Civil Liberties Union et al. by Mr. Camp, Steven R. Shapiro, 
Louise Melling, Ms. Amiri, and Ms. Benjamin; for the American Medical 
Women’s Association et al. by Ms. Chaiten, Carter G. Phillips, Eamon P. 
Joyce, and Robert N. Hochman; for the California Medical Association by 
Alan B. Morrison, Pamela S. Karlan, Jeffrey L. Fisher, Amy Howe, and 
Kevin K. Russell; and for the NARAL Pro-Choice America Foundation 
et al. by Andrew T. Karron and Cathleen M. Mahoney. 

Briefs of amici curiae were filed in both cases for Constitutional Law 
Professors by Kathryn M. Davis; and for Statisticians by Molly S. Boast 
and Christian R. Everdell. 

Briefs of amici curiae were filed in No. 05-380 for the Eagle Forum 
Education & Legal Defense Fund by Andrew L. Schlafly; for the Ruther- 
ford Institute by John W. Whitehead; and for Sandra Cano et al. by Linda 
Boston Schlueter, Allan E. Parker, Jr.. and Richard Clayton Trotter. 

Briefs of amici curiae were filed in No. 05-1382 for Faith and Action 
et al. by Bernard P. Reese, Jr.; and for Legal Defense for Unborn Children 
by Alan Ernest. 
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Carhart, 530 U.S. 914 (2000), which also addressed the sub- 
ject of abortion procedures used in the later stages of preg- 
nancy. Compared to the state statute at issue in Stenberg, 
the Act is more specific concerning the instances to which it 
applies and in this respect more precise in its coverage. We 
conclude the Act should be sustained against the objections 
lodged by the broad, facial attack brought against it. 

In No. 05-380 (Carhart) respondents are LeRoy Carhart, 
William G. Fitzhugh, William H. Knorr, and Jill L. Vibhakar, 
doctors who perform second-trimester abortions. These 
doctors filed their complaint against the Attorney General of 
the United States in the United States District Court for the 
District of Nebraska. They challenged the constitutionality 
of the Act and sought a permanent injunction against its en- 
forcement. Carhart v. Ashcroft, 331 F. Supp. 2d 805 (2004). 
In 2004, after a 2-week trial, the District Court granted a 
permanent injunction that prohibited the Attorney General 
from enforcing the Act in all cases but those in which there 
was no dispute the fetus was viable. Jd., at 1048. The 
Court of Appeals for the Eighth Circuit affirmed. 413 F. 3d 
791 (2005). We granted certiorari. 546 U.S. 1169 (2006). 

In No. 05-1382 (Planned Parenthood) respondents are 
Planned Parenthood Federation of America, Inc., Planned 
Parenthood Golden Gate, and the City and County of San 
Francisco. The Planned Parenthood entities sought to en- 
join enforcement of the Act in a suit filed in the United 
States District Court for the Northern District of California. 
Planned Parenthood Federation of Am. v. Ashcroft, 320 
F. Supp. 2d 957 (2004). The City and County of San Fran- 
cisco intervened as a plaintiff. In 2004, the District Court 
held a trial spanning a period just short of three weeks, and 
it, too, enjoined the Attorney General from enforcing the 
Act. Id., at 1035. The Court of Appeals for the Ninth Cir- 
cuit affirmed. 485 F. 3d 1163 (2006). We granted certiorari. 
547 U.S. 1205 (2006). 
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I 
A 


The Act proscribes a particular manner of ending fetal life, 
so it is necessary here, as it was in Stenberg, to discuss abor- 
tion procedures in some detail. Three United States Dis- 
trict Courts heard extensive evidence describing the proce- 
dures. In addition to the two courts involved in the instant 
cases the District Court for the Southern District of New 
York also considered the constitutionality of the Act. Na- 
tional Abortion Federation v. Ashcroft, 330 F. Supp. 2d 486 
(2004). It found the Act unconstitutional, zd., at 493, and the 
Court of Appeals for the Second Circuit affirmed, National 
Abortion Federation v. Gonzales, 437 F. 3d 278 (2006). The 
three District Courts relied on similar medical evidence; in- 
deed, much of the evidence submitted to the Carhart court 
previously had been submitted to the other two courts. 331 
F. Supp. 2d, at 809-810. We refer to the District Courts’ 
exhaustive opinions in our own discussion of abortion 
procedures. 

Abortion methods vary depending to some extent on the 
preferences of the physician and, of course, on the term of 
the pregnancy and the resulting stage of the unborn child’s 
development. Between 85 and 90 percent of the approx- 
imately 1.8 million abortions performed each year in the 
United States take place in the first three months of preg- 
nancy, which is to say in the first trimester. Planned Par- 
enthood, swpra, at 960, and n. 4; App. in No. 05-1882, 
pp. 45-48. The most common first-trimester abortion 
method is vacuum aspiration (otherwise known as suction 
curettage) in which the physician vacuums out the embryonic 
tissue. Early in this trimester an alternative is to use medi- 
cation, such as mifepristone (ommonly known as RU-486), 
to terminate the pregnancy. National Abortion Federa- 
tion, supra, at 464, n. 20. The Act does not regulate these 
procedures. 
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Of the remaining abortions that take place each year, most 
occur in the second trimester. The surgical procedure re- 
ferred to as “dilation and evacuation” or “D&E” is the usual 
abortion method in this trimester. Planned Parenthood, 
supra, at 960-961. Although individual techniques for per- 
forming D&E differ, the general steps are the same. 

A doctor must first dilate the cervix at least to the extent 
needed to insert surgical instruments into the uterus and to 
maneuver them to evacuate the fetus. National Abortion 
Federation, swpra, at 465; App. in No. 05-1382, at 61. The 
steps taken to cause dilation differ by physician and gesta- 
tional age of the fetus. See, e.g. Carhart, supra, at 852, 
856, 859, 862-865, 868, 870, 873-874, 876-877, 880, 883, 886. 
A doctor often begins the dilation process by inserting os- 
motic dilators, such as laminaria (sticks of seaweed), into the 
cervix. The dilators can be used in combination with drugs, 
such as misoprostol, that increase dilation. The resulting 
amount of dilation is not uniform, and a doctor does not know 
in advance how an individual patient will respond. In gen- 
eral the longer dilators remain in the cervix, the more it 
will dilate. Yet the length of time doctors employ osmotic 
dilators varies. Some may keep dilators in the cervix for 
two days, while others use dilators for a day or less. Na- 
tional Abortion Federation, supra, at 464-465; Planned 
Parenthood, supra, at 961. 

After sufficient dilation the surgical operation can com- 
mence. The woman is placed under general anesthesia or 
conscious sedation. The doctor, often guided by ultrasound, 
inserts grasping forceps through the woman’s cervix and into 
the uterus to grab the fetus. The doctor grips a fetal part 
with the forceps and pulls it back through the cervix and 
vagina, continuing to pull even after meeting resistance from 
the cervix. The friction causes the fetus to tear apart. For 
example, a leg might be ripped off the fetus as it is pulled 
through the cervix and out of the woman. The process of 
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evacuating the fetus piece by piece continues until it has 
been completely removed. A doctor may make 10 to 15 
passes with the forceps to evacuate the fetus in its entirety, 
though sometimes removal is completed with fewer passes. 
Once the fetus has been evacuated, the placenta and any re- 
maining fetal material are suctioned or scraped out of the 
uterus. The doctor examines the different parts to ensure 
the entire fetal body has been removed. See, e. g., National 
Abortion Federation, supra, at 465; Planned Parenthood, 
320 F. Supp. 2d, at 962. 

Some doctors, especially later in the second trimester, may 
kill the fetus a day or two before performing the surgical 
evacuation. They inject digoxin or potassium chloride into 
the fetus, the umbilical cord, or the amniotic fluid. Fetal 
demise may cause contractions and make greater dilation 
possible. Once dead, moreover, the fetus’ body will soften, 
and its removal will be easier. Other doctors refrain from 
injecting chemical agents, believing it adds risk with little or 
no medical benefit. Carhart, swpra, at 907-912; National 
Abortion Federation, swpra, at 474-475. 

The abortion procedure that was the impetus for the nu- 
merous bans on “partial-birth abortion,” including the Act, 
is a variation of this standard D&E. See M. Haskell, Dila- 
tion and Extraction for Late Second Trimester Abortion 
(1992), 1 Appellant’s App. in No. 04-8379 (CA8), p. 109 (here- 
inafter Dilation and Extraction). The medical community 
has not reached unanimity on the appropriate name for this 
D&E variation. It has been referred to as “intact D&E,” 
“dilation and extraction” (D&X), and “intact D&X.” Na- 
tional Abortion Federation, supra, at 440, n. 2; see also F. 
Cunningham et al., Williams Obstetrics 248 (22d ed. 2005) 
(identifying the procedure as D&X); Danforth’s Obstetrics 
and Gynecology 567 (J. Scott, R. Gibbs, B. Karlan, & A. 
Haney eds. 9th ed. 2003) (identifying the procedure as intact 
D&X); M. Paul, E. Lichtenberg, L. Borgatta, D. Grimes, & 
P. Stubblefield, A Clinician’s Guide to Medical and Surgical 
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Abortion 186 (1999) Gdentifying the procedure as intact 
D&E). For discussion purposes this D&E variation will be 
referred to as intact D&E. The main difference between 
the two procedures is that in intact D&E a doctor extracts 
the fetus intact or largely intact with only a few passes. 
There are no comprehensive statistics indicating what per- 
centage of all D&Es are performed in this manner. 

Intact D&E, like regular D&E, begins with dilation of the 
cervix. Sufficient dilation is essential for the procedure. 
To achieve intact extraction some doctors thus may attempt 
to dilate the cervix to a greater degree. This approach has 
been called “serial” dilation. Carhart, 331 F. Supp. 2d, at 
856, 870, 873; Planned Parenthood, supra, at 965. Doctors 
who attempt at the outset to perform intact D&E may dilate 
for two full days or use up to 25 osmotic dilators. See, e. g., 
Dilation and Extraction 110; Carhart, supra, at 865, 868, 
876, 886. 

In an intact D&E procedure the doctor extracts the fetus 
in a way conducive to pulling out its entire body, instead of 
ripping it apart. One doctor, for example, testified: 


“Tf I know I have good dilation and I reach in and the 
fetus starts to come out and I think I can accomplish it, 
the abortion with an intact delivery, then I use my for- 
ceps a little bit differently. I don’t close them quite so 
much, and I just gently draw the tissue out attempt- 
ing to have an intact delivery, if possible.” App. in 
No. 05-1382, at 74. 


Rotating the fetus as it is being pulled decreases the odds 
of dismemberment. Carhart, supra, at 868-869; App. in 
No. 05-380, pp. 40-41; 5 Appellant’s App. in No. 04-3379 
(CA8), at 1469. A doctor also “may use forceps to grasp a 
fetal part, pull it down, and re-grasp the fetus at a higher 
level—sometimes using both his hand and a forceps—to 
exert traction to retrieve the fetus intact until the head is 
lodged in the [cervix].” Carhart, supra, at 886-887. 
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Intact D&E gained public notoriety when, in 1992, 
Dr. Martin Haskell gave a presentation describing his 
method of performing the operation. Dilation and Extrac- 
tion 110-111. In the usual intact D&E the fetus’ head 
lodges in the cervix, and dilation is insufficient to allow it to 
pass. See, e.g., ibid.; App. in No. 05-880, at 577; App. in 
No. 05-1382, at 74, 282. Haskell explained the next step as 
follows: 


““At this point, the right-handed surgeon slides the fin- 
gers of the left [hand] along the back of the fetus and 
“hooks” the shoulders of the fetus with the index and 
ring fingers (palm down). 

“While maintaining this tension, lifting the cervix and 
applying traction to the shoulders with the fingers of 
the left hand, the surgeon takes a pair of blunt curved 
Metzenbaum scissors in the right hand. He carefully 
advances the tip, curved down, along the spine and 
under his middle finger until he feels it contact the base 
of the skull under the tip of his middle finger. 

“The surgeon then forces the scissors into the base of 
the skull or into the foramen magnum. Having safely 
entered the skull, he spreads the scissors to enlarge 
the opening. 

“The surgeon removes the scissors and introduces a 
suction catheter into this hole and evacuates the skull 
contents. With the catheter still in place, he applies 
traction to the fetus, removing it completely from the 
patient.’” H.R. Rep. No. 108-58, p. 3 (2003). 


This is an abortion doctor’s clinical description. Here is 
another description from a nurse who witnessed the same 
method performed on a 26-week fetus and who testified be- 
fore the Senate Judiciary Committee: 


“Dr. Haskell went in with forceps and grabbed the 
baby’s legs and pulled them down into the birth canal. 
Then he delivered the baby’s body and the arms—every- 
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thing but the head. The doctor kept the head right in- 
side the uterus... . 

““The baby’s little fingers were clasping and unclasp- 
ing, and his little feet were kicking. Then the doctor 
stuck the scissors in the back of his head, and the baby’s 
arms jerked out, like a startle reaction, like a flinch, like 
a baby does when he thinks he is going to fall. 

“The doctor opened up the scissors, stuck a high- 
powered suction tube into the opening, and sucked 
the baby’s brains out. Now the baby went completely 
limp... . 

““He cut the umbilical cord and delivered the placenta. 
He threw the baby in a pan, along with the placenta and 
the instruments he had just used.’” Ibid. 


Dr. Haskell’s approach is not the only method of killing the 
fetus once its head lodges in the cervix, and “the process has 
evolved” since his presentation. Planned Parenthood, 320 
F. Supp. 2d, at 965. Another doctor, for example, squeezes 
the skull after it has been pierced “so that enough brain tis- 
sue exudes to allow the head to pass through.” App. in 
No. 05-380, at 41; see also Carhart, 331 F. Supp. 2d, at 866- 
867, 874. Still other physicians reach into the cervix with 
their forceps and crush the fetus’ skull. Jd., at 858, 881. 
Others continue to pull the fetus out of the woman until it 
disarticulates at the neck, in effect decapitating it. These 
doctors then grasp the head with forceps, crush it, and re- 
move it. Id., at 864, 878; see also Planned Parenthood, 
supra, at 965. 

Some doctors performing an intact D&E attempt to re- 
move the fetus without collapsing the skull. See Carhart, 
supra, at 866, 869. Yet one doctor would not allow delivery 
of a live fetus younger than 24 weeks because “the objective 
of [his] procedure is to perform an abortion,” not a birth. 
App. in No. 05-1382, at 408-409. The doctor thus answered 
in the affirmative when asked whether he would “hold the 
fetus’ head on the internal side of the [cervix] in order to 
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collapse the skull” and kill the fetus before it is born. Id., 
at 409; see also Carhart, supra, at 862, 878. Another doc- 
tor testified he crushes a fetus’ skull not only to reduce its 
size but also to ensure the fetus is dead before it is re- 
moved. For the staff to have to deal with a fetus that has 
“some viability to it, some movement of limbs,” according 
to this doctor, “[is] always a difficult situation.” App. in 
No. 05-380, at 94; see Carhart, supra, at 858. 

D&E and intact D&E are not the only second-trimester 
abortion methods. Doctors also may abort a fetus through 
medical induction. The doctor medicates the woman to in- 
duce labor, and contractions occur to deliver the fetus. In- 
duction, which unlike D&E should occur in a hospital, can 
last as little as 6 hours but can take longer than 48. It 
accounts for about 5 percent of second-trimester abortions 
before 20 weeks of gestation and 15 percent of those after 
20 weeks. Doctors turn to two other methods of second- 
trimester abortion, hysterotomy and hysterectomy, only in 
emergency situations because they carry increased risk of 
complications. In a hysterotomy, as in a cesarean section, 
the doctor removes the fetus by making an incision through 
the abdomen and uterine wall to gain access to the uter- 
ine cavity. A hysterectomy requires the removal of the 
entire uterus. These two procedures represent about 0.07 
percent of second-trimester abortions. National Abortion 
Federation, 330 F. Supp. 2d, at 467; Planned Parenthood, 
supra, at 962-963. 

B 


After Dr. Haskell’s procedure received public attention, 
with ensuing and increasing public concern, bans on “ ‘partial 
birth abortion’” proliferated. By the time of the Stenberg 
decision, about 30 States had enacted bans designed to pro- 
hibit the procedure. 530 U.S., at 995-996, and nn. 12-13 
(THOMAS, J., dissenting); see also H. R. Rep. No. 108-58, 
at 4-5. In 1996, Congress also acted to ban partial-birth 
abortion. President Clinton vetoed the congressional legis- 
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lation, and the Senate failed to override the veto. Congress 
approved another bill banning the procedure in 1997, but 
President Clinton again vetoed it. In 2003, after this 
Court’s decision in Stenberg, Congress passed the Act at 
issue here. H.R. Rep. No. 108-58, at 12-14. On November 
5, 2008, President Bush signed the Act into law. It was to 
take effect the following day. 18 U.S.C. §1531(a) (2000 
ed., Supp. IV). 

The Act responded to Stenberg in two ways. First, Con- 
gress made factual findings. Congress determined that this 
Court in Stenberg “was required to accept the very question- 
able findings issued by the district court judge,” $2(7), 117 
Stat. 1202, notes following 18 U.S. C. § 1531 (2000 ed., Supp. 
IV), p. 768, | (7) (hereinafter Congressional Findings), but 
that Congress was “not bound to accept the same factual 
findings,” id., §(8). Congress found, among other things, 
that “[a] moral, medical, and ethical consensus exists that the 
practice of performing a partial-birth abortion . . . is a grue- 
some and inhumane procedure that is never medically neces- 
sary and should be prohibited.” IJd., { (1). 

Second, and more relevant here, the Act’s language differs 
from that of the Nebraska statute struck down in Stenberg. 
See 530 U.S., at 921-922 (quoting Neb. Rev. Stat. Ann. §§ 28- 
328(1), 28-326(9) (Supp. 1999)). The operative provisions of 
the Act provide in relevant part: 


“(a) Any physician who, in or affecting interstate or 
foreign commerce, knowingly performs a partial-birth 
abortion and thereby kills a human fetus shall be fined 
under this title or imprisoned not more than 2 years, or 
both. This subsection does not apply to a partial-birth 
abortion that is necessary to save the life of a mother 
whose life is endangered by a physical disorder, physical 
illness, or physical injury, including a life-endangering 
physical condition caused by or arising from the preg- 
nancy itself. This subsection takes effect 1 day after 
the enactment. 
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“(b) As used in this section— 

“(1) the term ‘partial-birth abortion’ means an abor- 
tion in which the person performing the abortion— 

“(A) deliberately and intentionally vaginally delivers 
a living fetus until, in the case of a head-first presenta- 
tion, the entire fetal head is outside the body of the 
mother, or, in the case of breech presentation, any part 
of the fetal trunk past the navel is outside the body of 
the mother, for the purpose of performing an overt act 
that the person knows will kill the partially delivered 
living fetus; and 

“(B) performs the overt act, other than completion of 
delivery, that kills the partially delivered living fetus; 
and 

“(2) the term ‘physician’ means a doctor of medicine 
or osteopathy legally authorized to practice medicine 
and surgery by the State in which the doctor performs 
such activity, or any other individual legally authorized 
by the State to perform abortions: Provided, however, 
That any individual who is not a physician or not other- 
wise legally authorized by the State to perform abor- 
tions, but who nevertheless directly performs a partial- 
birth abortion, shall be subject to the provisions of this 
section. 


“)(1) A defendant accused of an offense under this 
section may seek a hearing before the State Medical 
Board on whether the physician’s conduct was necessary 
to save the life of the mother whose life was endangered 
by a physical disorder, physical illness, or physical in- 
jury, including a life-endangering physical condition 
caused by or arising from the pregnancy itself. 

“(2) The findings on that issue are admissible on that 
issue at the trial of the defendant. Upon a motion of 
the defendant, the court shall delay the beginning of the 


Cite as: 550 U.S. 124 (2007) 143 


Opinion of the Court 


trial for not more than 30 days to permit such a hearing 
to take place. 

“e) A woman upon whom a partial-birth abortion is 
performed may not be prosecuted under this section, for 
a conspiracy to violate this section, or for an offense 
under section 2, 3, or 4 of this title based on a violation 
of this section.” 18 U.S.C. $1531 (2000 ed., Supp. IV). 


The Act also includes a provision authorizing civil actions 
that is not of relevance here. §1531(c). 


C 


The District Court in Carhart concluded the Act was un- 
constitutional for two reasons. First, it determined the Act 
was unconstitutional because it lacked an exception allowing 
the procedure where necessary for the health of the mother. 
331 F. Supp. 2d, at 1004-1030. Second, the District Court 
found the Act deficient because it covered not merely intact 
D&E but also certain other D&Es. Id., at 1030-1037. 

The Court of Appeals for the Eighth Circuit addressed 
only the lack of a health exception. 413 F. 3d, at 803-804. 
The court began its analysis with what it saw as the appro- 
priate question—“whether ‘substantial medical authority’ 
supports the medical necessity of the banned procedure.” 
Id., at 796 (quoting Stenberg, supra, at 938). This was the 
proper framework, according to the Court of Appeals, be- 
cause “when a lack of consensus exists in the medical commu- 
nity, the Constitution requires legislatures to err on the side 
of protecting women’s health by including a health excep- 
tion.” 413 F. 3d, at 796. The court rejected the Attorney 
General’s attempt to demonstrate changed evidentiary cir- 
cumstances since Stenberg and considered itself bound by 
Stenberg’s conclusion that a health exception was required. 
413 F. 3d, at 803 (explaining “[t]he record in [the] case and 
the record in Stenberg [were] similar in all significant re- 
spects”). It invalidated the Act. Ibid. 
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D 


The District Court in Planned Parenthood concluded the 
Act was unconstitutional “because it (1) pose[d] an undue 
burden on a woman’s ability to choose a second trimester 
abortion; (2) [was] unconstitutionally vague; and (8) re- 
quire[d] a health exception as set forth by .. . Stenberg.” 
320 F. Supp. 2d, at 1034-1035. 

The Court of Appeals for the Ninth Circuit agreed. Like 
the Court of Appeals for the Eighth Circuit, it concluded the 
absence of a health exception rendered the Act unconstitu- 
tional. The court interpreted Stenberg to require a health 
exception unless “there is consensus in the medical commu- 
nity that the banned procedure is never medically necessary 
to preserve the health of women.” 435 F. 3d, at 1173. Even 
after applying a deferential standard of review to Congress’ 
factual findings, the Court of Appeals determined “substan- 
tial disagreement exists in the medical community regarding 
whether” the procedures prohibited by the Act are ever nec- 
essary to preserve a woman’s health. J/d., at 1175-1176. 

The Court of Appeals concluded further that the Act 
placed an undue burden on a woman’s ability to obtain a 
second-trimester abortion. The court found the textual dif- 
ferences between the Act and the Nebraska statute struck 
down in Stenberg insufficient to distinguish D&E and intact 
D&E. 485 F. 3d, at 1178-1180. As a result, according to 
the Court of Appeals, the Act imposed an undue burden be- 
cause it prohibited D&E. I/d., at 1180-1181. 

Finally, the Court of Appeals found the Act void for vague- 
ness. IJd.,at 1181. Abortion doctors testified they were un- 
certain which procedures the Act made criminal. The court 
thus concluded the Act did not offer physicians clear warning 
of its regulatory reach. Jd., at 1181-1184. Resting on its 
understanding of the remedial framework established by this 
Court in Ayotte v. Planned Parenthood of Northern New 
Eng., 546 U.S. 320, 328-330 (2006), the Court of Appeals held 
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the Act was unconstitutional on its face and should be perma- 
nently enjoined. 435 F. 3d, at 1184-1191. 


II 


The principles set forth in the joint opinion in Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 888 
(1992), did not find support from all those who join the in- 
stant opinion. See id., at 979-1002 (SCALIA, J., joined by 
THOMAS, J., inter alios, concurring in judgment in part and 
dissenting in part). Whatever one’s views concerning the 
Casey joint opinion, it is evident a premise central to its con- 
clusion—that the government has a legitimate and substan- 
tial interest in preserving and promoting fetal life—would 
be repudiated were the Court now to affirm the judgments 
of the Courts of Appeals. 

Casey involved a challenge to Roe v. Wade, 410 U.S. 118 
(1973). The opinion contains this summary: 


“It must be stated at the outset and with clarity that 
Roe’s essential holding, the holding we reaffirm, has 
three parts. First is a recognition of the right of the 
woman to choose to have an abortion before viability 
and to obtain it without undue interference from the 
State. Before viability, the State’s interests are not 
strong enough to support a prohibition of abortion or 
the imposition of a substantial obstacle to the woman’s 
effective right to elect the procedure. Second is a con- 
firmation of the State’s power to restrict abortions after 
fetal viability, if the law contains exceptions for preg- 
nancies which endanger the woman’s life or health. 
And third is the principle that the State has legitimate 
interests from the outset of the pregnancy in protecting 
the health of the woman and the life of the fetus that 
may become a child. These principles do not contradict 
one another; and we adhere to each.” 505 U.S., at 846 
(opinion of the Court). 
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Though all three holdings are implicated in the instant cases, 
it is the third that requires the most extended discussion; for 
we must determine whether the Act furthers the legitimate 
interest of the Government in protecting the life of the fetus 
that may become a child. 

To implement its holding, Casey rejected both Roe’s rigid 
trimester framework and the interpretation of Roe that con- 
sidered all previability regulations of abortion unwarranted. 
505 U.S., at 875-876, 878 (plurality opinion). On this point 
Casey overruled the holdings in two cases because they un- 
dervalued the State’s interest in potential life. See id., at 
881-883 (joint opinion) (overruling Thornburgh v. American 
College of Obstetricians and Gynecologists, 476 U.S. 747 
(1986), and Akron v. Akron Center for Reproductive Health, 
Inc., 462 U.S. 416 (1983)). 

We assume the following principles for the purposes of this 
opinion. Before viability, a State “may not prohibit any 
woman from making the ultimate decision to terminate her 
pregnancy.” 505 U.S., at 879 (plurality opinion). It also 
may not impose upon this right an undue burden, which ex- 
ists if a regulation’s “purpose or effect is to place a substan- 
tial obstacle in the path of a woman seeking an abortion be- 
fore the fetus attains viability.” Jd., at 878. On the other 
hand, “[rlegulations which do no more than create a struc- 
tural mechanism by which the State, or the parent or guard- 
ian of a minor, may express profound respect for the life of 
the unborn are permitted, if they are not a substantial obsta- 
cle to the woman’s exercise of the right to choose.” Id., at 
877. Casey, in short, struck a balance. The balance was 
central to its holding. We now apply its standard to the 
cases at bar. 

Ill 


We begin with a determination of the Act’s operation and 
effect. A straightforward reading of the Act’s text demon- 
strates its purpose and the scope of its provisions: It regu- 
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lates and proscribes, with exceptions or qualifications to be 
discussed, performing the intact D&E procedure. 

Respondents agree the Act encompasses intact D&E, but 
they contend its additional reach is both unclear and exces- 
sive. Respondents assert that, at the least, the Act is void 
for vagueness because its scope is indefinite. In the alterna- 
tive, respondents argue the Act’s text proscribes all D&Es. 
Because D&E is the most common second-trimester abortion 
method, respondents suggest the Act imposes an undue bur- 
den. In this litigation the Attorney General does not dis- 
pute that the Act would impose an undue burden if it covered 
standard D&E. 

We conclude that the Act is not void for vagueness, does 
not impose an undue burden from any overbreadth, and is 


not invalid on its face. 
A 


The Act punishes “knowingly perform[ing]” a “partial- 
birth abortion.” §1531(a) (2000 ed., Supp. IV). It defines 
the unlawful abortion in explicit terms. § 1531()b)(1). 

First, the person performing the abortion must “vaginally 
delivelr] a living fetus.” §1531(b)(1)(A). The Act does not 
restrict an abortion procedure involving the delivery of an 
expired fetus. The Act, furthermore, is inapplicable to abor- 
tions that do not involve vaginal delivery (for instance, hys- 
terotomy or hysterectomy). The Act does apply both previ- 
ability and postviability because, by common understanding 
and scientific terminology, a fetus is a living organism while 
within the womb, whether or not it is viable outside the 
womb. See, e. g., Planned Parenthood, 320 F. Supp. 2d, at 
971-972. We do not understand this point to be contested 
by the parties. 

Second, the Act’s definition of partial-birth abortion re- 
quires the fetus to be delivered “until, in the case of a head- 
first presentation, the entire fetal head is outside the body 
of the mother, or, in the case of breech presentation, any part 
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of the fetal trunk past the navel is outside the body of the 
mother.” §1531(b)(1)(A). The Attorney General concedes, 
and we agree, that if an abortion procedure does not involve 
the delivery of a living fetus to one of these “anatomical 
‘landmarks’ ”—where, depending on the presentation, either 
the fetal head or the fetal trunk past the navel is outside the 
body of the mother—the prohibitions of the Act do not apply. 
Brief for Petitioner in No. 05-380, p. 46. 

Third, to fall within the Act, a doctor must perform an 
“overt act, other than completion of delivery, that kills the 
partially delivered living fetus.” §1531(b)(1)(B). For pur- 
poses of criminal liability, the overt act causing the fetus’ 
death must be separate from delivery. And the overt act 
must occur after the delivery to an anatomical landmark. 
This is because the Act proscribes killing “the partially de- 
livered” fetus, which, when read in context, refers to a fetus 
that has been delivered to an anatomical landmark. Ibid. 

Fourth, the Act contains scienter requirements concerning 
all the actions involved in the prohibited abortion. To begin 
with, the physician must have “deliberately and intention- 
ally” delivered the fetus to one of the Act’s anatomical land- 
marks. §1531(b)(1)(A). If a living fetus is delivered past 
the critical point by accident or inadvertence, the Act is inap- 
plicable. In addition, the fetus must have been delivered 
“for the purpose of performing an overt act that the [doctor] 
knows will kill [it].” Jbid. If either intent is absent, no 
crime has occurred. This follows from the general principle 
that where scienter is required no crime is committed absent 
the requisite state of mind. See generally 1 W. LaFave, 
Substantive Criminal Law § 5.1 (2d ed. 2003) (hereinafter La- 
Fave); 1 C. Torcia, Wharton’s Criminal Law § 27 (15th ed. 
1993). 

B 


Respondents contend the language described above is in- 
determinate, and they thus argue the Act is unconstitution- 
ally vague on its face. “As generally stated, the void-for- 
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vagueness doctrine requires that a penal statute define the 
criminal offense with sufficient definiteness that ordinary 
people can understand what conduct is prohibited and in a 
manner that does not encourage arbitrary and discrimina- 
tory enforcement.” Kolender v. Lawson, 461 U.S. 352, 357 
(1983); Posters ‘N’ Things, Ltd. v. United States, 511 U.S. 
518, 525 (1994). The Act satisfies both requirements. 

The Act provides doctors “of ordinary intelligence a rea- 
sonable opportunity to know what is prohibited.” Grayned 
v. City of Rockford, 408 U.S. 104, 108 (1972). Indeed, it sets 
forth “relatively clear guidelines as to prohibited conduct” 
and provides “objective criteria” to evaluate whether a 
doctor has performed a prohibited procedure. Posters ‘N’ 
Things, swpra, at 525-526. Unlike the statutory language 
in Stenberg that prohibited the delivery of a “ ‘substantial 
portion’” of the fetus—where a doctor might question how 
much of the fetus is a substantial portion—the Act defines 
the line between potentially criminal conduct on the one 
hand and lawful abortion on the other. Stenberg, 530 U.S., 
at 922 (quoting Neb. Rev. Stat. Ann. §28-326(9) (Supp. 
1999)). Doctors performing D&E will know that if they do 
not deliver a living fetus to an anatomical landmark they will 
not face criminal liability. 

This conclusion is buttressed by the intent that must be 
proved to impose liability. The Court has made clear that 
scienter requirements alleviate vagueness concerns. Post- 
ers ‘N’ Things, supra, at 526; see also Colautti v. Franklin, 
439 U.S. 379, 395 (1979) (“This Court has long recognized 
that the constitutionality of a vague statutory standard is 
closely related to whether that standard incorporates a re- 
quirement of mens rea”). The Act requires the doctor de- 
liberately to have delivered the fetus to an anatomical 
landmark. 18 U.S.C. §1531(b)(1)(A) (2000 ed., Supp. IV). 
Because a doctor performing a D&E will not face criminal 
liability if he or she delivers a fetus beyond the prohibited 
point by mistake, the Act cannot be described as “a trap for 
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those who act in good faith.” Colautti, supra, at 395 (inter- 
nal quotation marks omitted). 

Respondents likewise have failed to show that the Act 
should be invalidated on its face because it encourages arbi- 
trary or discriminatory enforcement. Kolender, supra, at 
357. Just as the Act’s anatomical landmarks provide doctors 
with objective standards, they also “establish minimal guide- 
lines to govern law enforcement.” Smith v. Goguen, 415 
U.S. 566, 574 (1974). The scienter requirements narrow the 
scope of the Act’s prohibition and limit prosecutorial dis- 
cretion. It cannot be said that the Act “vests virtually 
complete discretion in the hands of [law enforcement] to de- 
termine whether the [doctor] has satisfied [its provisions].” 
Kolender, supra, at 358 (invalidating a statute regulating loi- 
tering). Respondents’ arguments concerning arbitrary en- 
forcement, furthermore, are somewhat speculative. This is 
a preenforcement challenge, where “no evidence has been, or 
could be, introduced to indicate whether the [Act] has been 
enforced in a discriminatory manner or with the aim of in- 
hibiting [constitutionally protected conduct].” Hoffman Es- 
tates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 508 
(1982). The Act is not vague. 


6 


We next determine whether the Act imposes an undue 
burden, as a facial matter, because its restrictions on 
second-trimester abortions are too broad. A review of the 
statutory text discloses the limits of its reach. The Act pro- 
hibits intact D&E; and, notwithstanding respondents’ argu- 
ments, it does not prohibit the D&E procedure in which the 
fetus is removed in parts. 

1 


The Act prohibits a doctor from intentionally performing 
an intact D&E. The dual prohibitions of the Act, both of 
which are necessary for criminal liability, correspond with 
the steps generally undertaken during this type of proce- 
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dure. First, a doctor delivers the fetus until its head lodges 
in the cervix, which is usually past the anatomical landmark 
for a breech presentation. See 18 U.S.C. §$1531(b)(1)(A) 
(2000 ed., Supp. IV). Second, the doctor proceeds to pierce 
the fetal skull with scissors or crush it with forceps. This 
step satisfies the overt-act requirement because it kills the 
fetus and is distinct from delivery. See §1531(b)(1)(B). 
The Act’s intent requirements, however, limit its reach to 
those physicians who carry out the intact D&E after intend- 
ing to undertake both steps at the outset. 

The Act excludes most D&Es in which the fetus is re- 
moved in pieces, not intact. Ifthe doctor intends to remove 
the fetus in parts from the outset, the doctor will not have 
the requisite intent to incur criminal liability. A doctor per- 
forming a standard D&E procedure can often “tak[e] about 
10-15 ‘passes’ through the uterus to remove the entire 
fetus.” Planned Parenthood, 320 F. Supp. 2d, at 962. Re- 
moving the fetus in this manner does not violate the Act 
because the doctor will not have delivered the living fetus 
to one of the anatomical landmarks or committed an addi- 
tional overt act that kills the fetus after partial delivery. 
§ 1531(b)(1). 

A comparison of the Act with the Nebraska statute struck 
down in Stenberg confirms this point. The statute in Sten- 
berg prohibited “‘deliberately and intentionally delivering 
into the vagina a living unborn child, or a substantial portion 
thereof, for the purpose of performing a procedure that the 
person performing such procedure knows will kill the unborn 
child and does kill the unborn child.’” 5380 U.S., at 922 
(quoting Neb. Rev. Stat. Ann. § 28-326(9) (Supp. 1999)). The 
Court concluded that this statute encompassed D&E because 
“D&E will often involve a physician pulling a ‘substantial 
portion’ of a still living fetus, say, an arm or leg, into the 
vagina prior to the death of the fetus.” 530 U.S., at 939. 
The Court also rejected the limiting interpretation urged by 
Nebraska’s Attorney General that the statute’s reference to 


152 GONZALES v. CARHART 


Opinion of the Court 


a “procedure” that “‘kill[s] the unborn child’” was to a dis- 
tinct procedure, not to the abortion procedure as a whole. 
Id., at 943. 

Congress, it is apparent, responded to these concerns be- 
cause the Act departs in material ways from the statute in 
Stenberg. It adopts the phrase “delivers a living fetus,” 
§ 1531(b)(1)(A), instead of “‘delivering .. . a living unborn 
child, or a substantial portion thereof,’” 530 U.S., at 938 
(quoting Neb. Rev. Stat. Ann. § 28-326(9) (Supp. 1999)). The 
Act’s language, unlike the statute in Stenberg, expresses the 
usual meaning of “deliver” when used in connection with 
“fetus,” namely, extraction of an entire fetus rather than re- 
moval of fetal pieces. See Stedman’s Medical Dictionary 470 
(27th ed. 2000) (defining deliver as “[t]lo assist a woman in 
childbirth” and “[t]o extract from an enclosed place, as the 
fetus from the womb, an object or foreign body”); see also I. 
Dox, B. Melloni, G. Eisner, & J. Melloni, The HarperCollins 
Illustrated Medical Dictionary 160 (4th ed. 2001); Merriam- 
Webster’s Collegiate Dictionary 306 (10th ed. 1997). The 
Act thus displaces the interpretation of “delivering” dictated 
by the Nebraska statute’s reference to a “substantial por- 
tion” of the fetus. Stenberg, supra, at 944 (indicating that 
the Nebraska “statute itself specifies that it applies both to 
delivering ‘an intact unborn child’ or ‘a substantial portion 
thereof’”). In interpreting statutory texts courts use the 
ordinary meaning of terms unless context requires a differ- 
ent result. See, e.g., 2A N. Singer, Sutherland on Statutes 
and Statutory Construction § 47:28 (rev. 6th ed. 2000). Here, 
unlike in Stenberg, the language does not require a departure 
from the ordinary meaning. D&E does not involve the de- 
livery of a fetus because it requires the removal of fetal parts 
that are ripped from the fetus as they are pulled through 
the cervix. 

The identification of specific anatomical landmarks to 
which the fetus must be partially delivered also differen- 
tiates the Act from the statute at issue in Stenberg. 
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§1531(b)(1)(A). The Court in Stenberg interpreted “ ‘sub- 
stantial portion’ ” of the fetus to include an arm or aleg. 530 
U.S., at 939. The Act’s anatomical landmarks, by contrast, 
clarify that the removal of a small portion of the fetus is 
not prohibited. The landmarks also require the fetus to be 
delivered so that it is partially “outside the body of the 
mother.” §1531(b)(1)(A). To come within the ambit of the 
Nebraska statute, on the other hand, a substantial portion of 
the fetus only had to be delivered into the vagina; no part of 
the fetus had to be outside the body of the mother before a 
doctor could face criminal sanctions. Id., at 938-939. 

By adding an overt-act requirement Congress sought fur- 
ther to meet the Court’s objections to the state statute con- 
sidered in Stenberg. Compare 18 U.S.C. §1531(b)(1) (2000 
ed., Supp. IV) with Neb. Rev. Stat. Ann. §28-326(9) (Supp. 
1999). The Act makes the distinction the Nebraska statute 
failed to draw (but the Nebraska Attorney General ad- 
vanced) by differentiating between the overall partial-birth 
abortion and the distinct overt act that kills the fetus. See 
Stenberg, supra, at 943-944. The fatal overt act must occur 
after delivery to an anatomical landmark, and it must be 
something “other than [the] completion of delivery.” 
§ 1531(b)(1)(B). This distinction matters because, unlike in- 
tact D&E, standard D&E does not involve a delivery fol- 
lowed by a fatal act. 

The canon of constitutional avoidance, finally, extinguishes 
any lingering doubt as to whether the Act covers the proto- 
typical D&E procedure. “‘[T]he elementary rule is that 
every reasonable construction must be resorted to, in order 
to save a statute from unconstitutionality.’” Edward J. De- 
Bartolo Corp. v. Florida Gulf Coast Building & Constr. 
Trades Council, 485 U.S. 568, 575 (1988) (quoting Hooper v. 
California, 155 U.S. 648, 657 (1895)). It is true this long- 
standing maxim of statutory interpretation has, in the past, 
fallen by the wayside when the Court confronted a statute 
regulating abortion. The Court at times employed an an- 
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tagonistic “‘canon of construction under which in cases in- 
volving abortion, a permissible reading of a statute [was] to 
be avoided at all costs.’” Stenberg, supra, at 977 (KEN- 
NEDY, J., dissenting) (quoting Thornburgh, 476 U.S., at 829 
(O’Connor, J., dissenting); some internal quotation marks 
omitted). Casey put this novel statutory approach to rest. 
Stenberg, supra, at 977 (KENNEDY, J., dissenting). Stenberg 
need not be interpreted to have revived it. We read that 
decision instead to stand for the uncontroversial proposition 
that the canon of constitutional avoidance does not apply if a 
statute is not “genuinely susceptible to two constructions.” 
Almendarez-Torres v. United States, 523 U.S. 224, 238 
(1998); see also Clark v. Martinez, 543 U.S. 371, 385 (2005). 
In Stenberg the Court found the statute covered D&E. 530 
U.S., at 938-945. Here, by contrast, interpreting the Act so 
that it does not prohibit standard D&E is the most reason- 
able reading and understanding of its terms. 


2 


Contrary arguments by respondents are unavailing. Re- 
spondents look to situations that might arise during D&E, 
situations not examined in Stenberg. They contend—rely- 
ing on the testimony of numerous abortion doctors—that 
D&E may result in the delivery of a living fetus beyond the 
Act’s anatomical landmarks in a significant fraction of cases. 
This is so, respondents say, because doctors cannot predict 
the amount the cervix will dilate before the abortion proce- 
dure. It might dilate to a degree that the fetus will be re- 
moved largely intact. To complete the abortion, doctors will 
commit an overt act that kills the partially delivered fetus. 
Respondents thus posit that any D&E has the potential to 
violate the Act, and that a physician will not know before- 
hand whether the abortion will proceed in a prohibited man- 
ner. Brief for Respondent Planned Parenthood et al. in 
No. 05-1382, p. 38. 
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This reasoning, however, does not take account of the Act’s 
intent requirements, which preclude liability from attaching 
to an accidental intact D&E. Ifa doctor’s intent at the out- 
set is to perform a D&E in which the fetus would not be 
delivered to either of the Act’s anatomical landmarks, but the 
fetus nonetheless is delivered past one of those points, the 
requisite and prohibited scienter is not present. 18 U.S.C. 
§ 1531(b)(1)(A) (2000 ed., Supp. IV). When a doctor in that 
situation completes an abortion by performing an intact 
D&E, the doctor does not violate the Act. It is true that 
intent to cause a result may sometimes be inferred if a per- 
son “knows that that result is practically certain to follow 
from his conduct.” 1 LaFave §5.2(a), at 341. Yet abortion 
doctors intending at the outset to perform a standard D&E 
procedure will not know that a prohibited abortion “is practi- 
cally certain to follow from” their conduct. Jbid. A fetus 
is only delivered largely intact in a small fraction of the over- 
all number of D&E abortions. Planned Parenthood, 320 
F. Supp. 2d, at 965. 

The evidence also supports a legislative determination 
that an intact delivery is almost always a conscious choice 
rather than a happenstance. Doctors, for example, may re- 
move the fetus in a manner that will increase the chances of 
an intact delivery. See, e. g., App. in No. 05-1882, at 74, 452. 
And intact D&E is usually described as involving some man- 
ner of serial dilation. See, e. g., Dilation and Extraction 110. 
Doctors who do not seek to obtain this serial dilation per- 
form an intact D&E on far fewer occasions. See, e. g., Car- 
hart, 331 F. Supp. 2d, at 857-858 (“In order for intact removal 
to occur on a regular basis, Dr. Fitzhugh would have to dilate 
his patients with a second round of laminaria”). This evi- 
dence belies any claim that a standard D&E cannot be per- 
formed without intending or foreseeing an intact D&E. 

Many doctors who testified on behalf of respondents, and 
who objected to the Act, do not perform an intact D&E by 
accident. On the contrary, they begin every D&E abortion 
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with the objective of removing the fetus as intact as possible. 
See, ¢.g., id., at 869 (“Since Dr. Chasen believes that the 
intact D & E is safer than the dismemberment D & E, 
Dr. Chasen’s goal is to perform an intact D & E every time”); 
see also id., at 873, 886. This does not prove, as respondents 
suggest, that every D&E might violate the Act and that the 
Act therefore imposes an undue burden. It demonstrates 
only that those doctors who intend to perform a D&E that 
would involve delivery of a living fetus to one of the Act’s 
anatomical landmarks must adjust their conduct to the law 
by not attempting to deliver the fetus to either of those 
points. Respondents have not shown that requiring doctors 
to intend dismemberment before delivery to an anatomical 
landmark will prohibit the vast majority of D&E abortions. 
The Act, then, cannot be held invalid on its face on these 
grounds. 
IV 


Under the principles accepted as controlling here, the Act, 
as we have interpreted it, would be unconstitutional “if its 
purpose or effect is to place a substantial obstacle in the 
path of a woman seeking an abortion before the fetus attains 
viability.” Casey, 505 U.S., at 878 (plurality opinion). The 
abortions affected by the Act’s regulations take place both 
previability and postviability; so the quoted language and the 
undue burden analysis it relies upon are applicable. The 
question is whether the Act, measured by its text in this 
facial attack, imposes a substantial obstacle to late-term, but 
previability, abortions. The Act does not on its face impose 
a substantial obstacle, and we reject this further facial chal- 
lenge to its validity. 

A 


The Act’s purposes are set forth in recitals preceding its 
operative provisions. A description of the prohibited abor- 
tion procedure demonstrates the rationale for the congres- 
sional enactment. The Act proscribes a method of abortion 
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in which a fetus is killed just inches before completion of 
the birth process. Congress stated as follows: “Implicitly 
approving such a brutal and inhumane procedure by choos- 
ing not to prohibit it will further coarsen society to the 
humanity of not only newborns, but all vulnerable and inno- 
cent human life, making it increasingly difficult to protect 
such life.” Congressional Findings { (14)(N). The Act ex- 
presses respect for the dignity of human life. 

Congress was concerned, furthermore, with the effects on 
the medical community and on its reputation caused by the 
practice of partial-birth abortion. The findings in the Act 
explain: 


“Partial-birth abortion .. . confuses the medical, legal, 
and ethical duties of physicians to preserve and promote 
life, as the physician acts directly against the physical 
life of a child, whom he or she had just delivered, all but 
the head, out of the womb, in order to end that life.” 
Id., § (14)(J). 


There can be no doubt the government “has an interest in 
protecting the integrity and ethics of the medical profes- 
sion.” Washington v. Glucksberg, 521 U.S. 702, 731 (1997); 
see also Barsky v. Board of Regents of Univ. of N. Y., 347 
U.S. 442, 451 (1954) (indicating the State has “legitimate 
concern for maintaining high standards of professional con- 
duct” in the practice of medicine). Under our precedents it 
is clear the State has a significant role to play in regulating 
the medical profession. 

Casey reaffirmed these governmental objectives. The 
government may use its voice and its regulatory authority 
to show its profound respect for the life within the woman. 
A central premise of the opinion was that the Court’s prece- 
dents after Roe had “undervalue[d] the State’s interest in 
potential life.” 505 U.S., at 873 (plurality opinion); see also 
id., at 871. The plurality opinion indicated “[t]he fact that a 
law which serves a valid purpose, one not designed to strike 
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at the right itself, has the incidental effect of making it more 
difficult or more expensive to procure an abortion cannot be 
enough to invalidate it.” Jd., at 874. This was not an idle 
assertion. The three premises of Casey must coexist. See 
id., at 846 (opinion of the Court). The third premise, that 
the State, from the inception of the pregnancy, maintains its 
own regulatory interest in protecting the life of the fetus 
that may become a child, cannot be set at naught by inter- 
preting Casey’s requirement of a health exception so it be- 
comes tantamount to allowing a doctor to choose the abor- 
tion method he or she might prefer. Where it has a rational 
basis to act, and it does not impose an undue burden, the 
State may use its regulatory power to bar certain procedures 
and substitute others, all in furtherance of its legitimate in- 
terests in regulating the medical profession in order to pro- 
mote respect for life, including life of the unborn. 

The Act’s ban on abortions that involve partial delivery of 
a living fetus furthers the Government’s objectives. No one 
would dispute that, for many, D&E is a procedure itself laden 
with the power to devalue human life. Congress could none- 
theless conclude that the type of abortion proscribed by the 
Act requires specific regulation because it implicates addi- 
tional ethical and moral concerns that justify a special prohi- 
bition. Congress determined that the abortion methods it 
proscribed had a “disturbing similarity to the killing of a 
newborn infant,” Congressional Findings { (14)(L), and thus 
it was concerned with “drawl[ing] a bright line that clearly 
distinguishes abortion and infanticide,” id., §(14)(G). The 
Court has in the past confirmed the validity of drawing 
boundaries to prevent certain practices that extinguish life 
and are close to actions that are condemned. Glucksberg 
found reasonable the State’s “fear that permitting assisted 
suicide will start it down the path to voluntary and perhaps 
even involuntary euthanasia.” 521 U.S., at 732-735, and 
n. 23. 
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Respect for human life finds an ultimate expression in the 
bond of love the mother has for her child. The Act recog- 
nizes this reality as well. Whether to have an abortion re- 
quires a difficult and painful moral decision. Casey, supra, 
at 852-853 (opinion of the Court). While we find no reliable 
data to measure the phenomenon, it seems unexceptionable 
to conclude some women come to regret their choice to abort 
the infant life they once created and sustained. See Brief 
for Sandra Cano et al. as Amici Curiae in No. 05-380, 
pp. 22-24. Severe depression and loss of esteem can follow. 
See ibid. 

In a decision so fraught with emotional consequence some 
doctors may prefer not to disclose precise details of the 
means that will be used, confining themselves to the required 
statement of risks the procedure entails. From one stand- 
point this ought not to be surprising. Any number of pa- 
tients facing imminent surgical procedures would prefer not 
to hear all details, lest the usual anxiety preceding invasive 
medical procedures become the more intense. This is likely 
the case with the abortion procedures here in issue. See, 
e. g., National Abortion Federation, 330 F. Supp. 2d, at 466, 
n. 22 (“Most of [the plaintiffs’] experts acknowledged that 
they do not describe to their patients what [the D&E and 
intact D&E] procedures entail in clear and precise terms”); 
see also id., at 479. 

It is, however, precisely this lack of information concern- 
ing the way in which the fetus will be killed that is of legiti- 
mate concern to the State. Casey, supra, at 873 (plurality 
opinion) (“States are free to enact laws to provide a reason- 
able framework for a woman to make a decision that has such 
profound and lasting meaning”). The State has an interest 
in ensuring so grave a choice is well informed. It is self- 
evident that a mother who comes to regret her choice to 
abort must struggle with grief more anguished and sorrow 
more profound when she learns, only after the event, what 
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she once did not know: that she allowed a doctor to pierce 
the skull and vacuum the fast-developing brain of her unborn 
child, a child assuming the human form. 

It is a reasonable inference that a necessary effect of the 
regulation and the knowledge it conveys will be to encourage 
some women to carry the infant to full term, thus reducing 
the absolute number of late-term abortions. The medical 
profession, furthermore, may find different and less shocking 
methods to abort the fetus in the second trimester, thereby 
accommodating legislative demand. The State’s interest in 
respect for life is advanced by the dialogue that better in- 
forms the political and legal systems, the medical profession, 
expectant mothers, and society as a whole of the conse- 
quences that follow from a decision to elect a late-term 
abortion. 

It is objected that the standard D&E is in some respects 
as brutal, if not more, than the intact D&E, so that the legis- 
lation accomplishes little. What we have already said, how- 
ever, shows ample justification for the regulation. Partial- 
birth abortion, as defined by the Act, differs from a standard 
D&E because the former occurs when the fetus is partially 
outside the mother to the point of one of the Act’s anatomical 
landmarks. It was reasonable for Congress to think that 
partial-birth abortion, more than standard D&E, “under- 
mines the public’s perception of the appropriate role of a 
physician during the delivery process, and perverts a process 
during which life is brought into the world.” Congressional 
Findings ¥(14)(K). There would be a flaw in this Court’s 
logic, and an irony in its jurisprudence, were we first to con- 
clude a ban on both D&E and intact D&E was overbroad 
and then to say it is irrational to ban only intact D&E be- 
cause that does not proscribe both procedures. In sum, we 
reject the contention that the congressional purpose of the 
Act was “to place a substantial obstacle in the path of a 
woman seeking an abortion.” 505 U.S., at 878 (plurality 
opinion). 
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The Act’s furtherance of legitimate government interests 
bears upon, but does not resolve, the next question: whether 
the Act has the effect of imposing an unconstitutional burden 
on the abortion right because it does not allow use of the 
barred procedure where “ ‘necessary, in appropriate medical 
judgment, for the preservation of the . . . health of the 
mother.’” Ayotte, 546 U.S., at 327-828 (quoting Casey, 
supra, at 879 (plurality opinion)). The prohibition in the Act 
would be unconstitutional, under precedents we here assume 
to be controlling, if it “subjectled] [women] to significant 
health risks.” Ayotte, supra, at 328; see also Casey, supra, 
at 880 (opinion of the Court). In Ayotte the parties agreed 
a health exception to the challenged parental-involvement 
statute was necessary “to avert serious and often irrevers- 
ible damage to [a pregnant minor’s] health.” 546 U.S., at 
328. Here, by contrast, whether the Act creates significant 
health risks for women has been a contested factual question. 
The evidence presented in the trial courts and before Con- 
gress demonstrates both sides have medical support for 
their position. 

Respondents presented evidence that intact D&E may be 
the safest method of abortion, for reasons similar to those 
adduced in Stenberg. See 530 U.S., at 932. Abortion doc- 
tors testified, for example, that intact D&E decreases the 
risk of cervical laceration or uterine perforation because it 
requires fewer passes into the uterus with surgical instru- 
ments and does not require the removal of bony fragments 
of the dismembered fetus, fragments that may be sharp. 
Respondents also presented evidence that intact D&E was 
safer both because it reduces the risks that fetal parts will 
remain in the uterus and because it takes less time to com- 
plete. Respondents, in addition, proffered evidence that in- 
tact D&E was safer for women with certain medical condi- 
tions or women with fetuses that had certain anomalies. 
See, e.g. Carhart, 331 F. Supp. 2d, at 923-929; National 
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Abortion Federation, 330 F. Supp. 2d, at 470-474; Planned 
Parenthood, 320 F. Supp. 2d, at 982-983. 

These contentions were contradicted by other doctors who 
testified in the District Courts and before Congress. They 
concluded that the alleged health advantages were based 
on speculation without scientific studies to support them. 
They considered D&E always to be a safe alternative. See, 
e. g., Carhart, supra, at 930-940; National Abortion Federa- 
tion, supra, at 470-474; Planned Parenthood, 320 F. Supp. 
2d, at 983. 

There is documented medical disagreement whether the 
Act’s prohibition would ever impose significant health risks 
on women. See, e. g., id., at 1033 (“[T]here continues to be 
a division of opinion among highly qualified experts re- 
garding the necessity or safety of intact D & E”); see also 
National Abortion Federation, supra, at 482. The three 
District Courts that considered the Act’s constitutionality 
appeared to be in some disagreement on this central factual 
question. The District Court for the District of Nebraska 
concluded “the banned procedure is, sometimes, the safest 
abortion procedure to preserve the health of women.” 
Carhart, supra, at 1017. The District Court for the North- 
ern District of California reached a similar conclusion. 
Planned Parenthood, supra, at 1002 (finding intact D&E was 
“under certain circumstances ... significantly safer than D & 
E by disarticulation”). The District Court for the Southern 
District of New York was more skeptical of the purported 
health benefits of intact D&E. It found the Attorney Gener- 
al’s “expert witnesses reasonably and effectively refuted [the 
plaintiffs’] proffered bases for the opinion that [intact D&E] 
has safety advantages over other second-trimester abortion 
procedures.” National Abortion Federation, 330 F. Supp. 
2d, at 479. In addition it did “not believe that many of [the 
plaintiffs’] purported reasons for why [intact D&E] is medi- 
cally necessary [were] credible; rather [it found them to be] 
theoretical or false.” IJd., at 480. The court nonetheless in- 
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validated the Act because it determined “a significant body 
of medical opinion .. . holds that D & E has safety advan- 
tages over induction and that [intact D&E] has some safety 
advantages (however hypothetical and unsubstantiated by 
scientific evidence) over D & E for some women in some 
circumstances.” Ibid. 

The question becomes whether the Act can stand when 
this medical uncertainty persists. The Court’s precedents 
instruct that the Act can survive this facial attack. The 
Court has given state and federal legislatures wide discre- 
tion to pass legislation in areas where there is medical and 
scientific uncertainty. See Kansas v. Hendricks, 521 U.S. 
346, 360, n. 3 (1997); Jones v. United States, 463 U.S. 354, 
364-365, n. 18, 370 (1983); Lambert v. Yellowley, 272 U.S. 
581, 597 (1926); Collins v. Texas, 223 U.S. 288, 297-298 
(1912); Jacobson v. Massachusetts, 197 U.S. 11, 80-81 (1905); 
see also Stenberg, supra, at 969-972 (KENNEDY, J., dissent- 
ing); Marshall v. United States, 414 U.S. 417, 427 (1974) 
(“When Congress undertakes to act in areas fraught with 
medical and scientific uncertainties, legislative options must 
be especially broad”). 

This traditional rule is consistent with Casey, which con- 
firms the State’s interest in promoting respect for human life 
at all stages in the pregnancy. Physicians are not entitled 
to ignore regulations that direct them to use reasonable al- 
ternative procedures. The law need not give abortion doc- 
tors unfettered choice in the course of their medical practice, 
nor should it elevate their status above other physicians in 
the medical community. In Casey the controlling opinion 
held an informed-consent requirement in the abortion con- 
text was “no different from a requirement that a doctor give 
certain specific information about any medical procedure.” 
505 U.S., at 884 (joint opinion). The opinion stated “the 
doctor-patient relation here is entitled to the same solicitude 
it receives in other contexts.” Ibid.; see also Webster v. Re- 
productive Health Services, 492 U.S. 490, 518-519 (1989) 
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(plurality opinion) (criticizing Roe’s trimester framework be- 
cause, inter alia, it “left this Court to serve as the country’s 
ex officio medical board with powers to approve or disap- 
prove medical and operative practices and standards 
throughout the United States” (internal quotation marks 
omitted)); Mazurek v. Armstrong, 520 U.S. 968, 973 (1997) 
(per curiam) (upholding a restriction on the performance of 
abortions to licensed physicians despite the respondents’ con- 
tention “all health evidence contradicts the claim that there 
is any health basis for the law” (internal quotation marks 
omitted)). 

Medical uncertainty does not foreclose the exercise of leg- 
islative power in the abortion context any more than it does 
in other contexts. See Hendricks, supra, at 360, n. 3. The 
medical uncertainty over whether the Act’s prohibition cre- 
ates significant health risks provides a sufficient basis to con- 
clude in this facial attack that the Act does not impose an 
undue burden. 

The conclusion that the Act does not impose an undue bur- 
den is supported by other considerations. Alternatives are 
available to the prohibited procedure. As we have noted, 
the Act does not proscribe D&E. One District Court found 
D&E to have extremely low rates of medical complications. 
Planned Parenthood, supra, at 1000. Another indicated 
D&E was “generally the safest method of abortion during 
the second trimester.” Carhart, 331 F. Supp. 2d, at 1031; 
see also National Abortion Federation, supra, at 467-468 
(explaining that “[e]xperts testifying for both sides” agreed 
D&E was safe). In addition the Act’s prohibition only ap- 
plies to the delivery of “a living fetus.” 18 U.S.C. 
§ 1531(b)(1)(A) (2000 ed., Supp. IV). If the intact D&E pro- 
cedure is truly necessary in some circumstances, it appears 
likely an injection that kills the fetus is an alternative under 
the Act that allows the doctor to perform the procedure. 

The instant cases, then, are different from Planned Par- 
enthood of Central Mo. v. Danforth, 428 U.S. 52, 77-79 
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(1976), in which the Court invalidated a ban on saline am- 
niocentesis, the then-dominant second-trimester abortion 
method. The Court found the ban in Danforth to be “an 
unreasonable or arbitrary regulation designed to inhibit, and 
having the effect of inhibiting, the vast majority of abortions 
after the first 12 weeks.” Jd., at 79. Here the Act allows, 
among other means, a commonly used and generally accepted 
method, so it does not construct a substantial obstacle to the 
abortion right. 

In reaching the conclusion the Act does not require a 
health exception we reject certain arguments made by the 
parties on both sides of these cases. On the one hand, the 
Attorney General urges us to uphold the Act on the basis 
of the congressional findings alone. Brief for Petitioner in 
No. 05-880, at 23. Although we review congressional fact- 
finding under a deferential standard, we do not in the circum- 
stances here place dispositive weight on Congress’ findings. 
The Court retains an independent constitutional duty to re- 
view factual findings where constitutional rights are at 
stake. See Crowell v. Benson, 285 U.S. 22, 60 (1982) (“In 
cases brought to enforce constitutional rights, the judicial 
power of the United States necessarily extends to the inde- 
pendent determination of all questions, both of fact and law, 
necessary to the performance of that supreme function”). 

As respondents have noted, and the District Courts recog- 
nized, some recitations in the Act are factually incorrect. 
See National Abortion Federation, 330 F. Supp. 2d, at 482, 
488-491. Whether or not accurate at the time, some of the 
important findings have been superseded. Two examples 
suffice. Congress determined no medical schools provide in- 
struction on the prohibited procedure. Congressional Find- 
ings 7 (14)(B). The testimony in the District Courts, how- 
ever, demonstrated intact D&E is taught at medical schools. 
National Abortion Federation, swpra, at 490; Planned Par- 
enthood, 320 F. Supp. 2d, at 1029. Congress also found there 
existed a medical consensus that the prohibited procedure 
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is never medically necessary. Congressional Findings { (1). 
The evidence presented in the District Courts contradicts 
that conclusion. See, e.g., Carhart, supra, at 1012-1015; 
National Abortion Federation, supra, at 488-489; Planned 
Parenthood, supra, at 1025-1026. Uncritical deference to 
Congress’ factual findings in these cases is inappropriate. 

On the other hand, relying on the Court’s opinion in Sten- 
berg, respondents contend that an abortion regulation must 
contain a health exception “if ‘substantial medical authority 
supports the proposition that banning a particular procedure 
could endanger women’s health.’” Brief for Respondents in 
No. 05-380, p. 19 (quoting 530 U.S., at 938); see also Brief 
for Respondent Planned Parenthood et al. in No. 05-1382, at 
12 (same). As illustrated by respondents’ arguments and 
the decisions of the Courts of Appeals, Stenberg has been 
interpreted to leave no margin of error for legislatures to 
act in the face of medical uncertainty. Carhart, 413 F. 3d, 
at 796; Planned Parenthood, 435 F. 3d, at 1173; see also Na- 
tional Abortion Federation, 437 F. 3d, at 296 (Walker, C. J., 
concurring) (explaining the standard under Stenberg “is a 
virtually insurmountable evidentiary hurdle”). 

A zero tolerance policy would strike down legitimate abor- 
tion regulations, like the present one, if some part of the 
medical community were disinclined to follow the proscrip- 
tion. This is too exacting a standard to impose on the legis- 
lative power, exercised in this instance under the Commerce 
Clause, to regulate the medical profession. Considerations 
of marginal safety, including the balance of risks, are within 
the legislative competence when the regulation is rational 
and in pursuit of legitimate ends. When standard medical 
options are available, mere convenience does not suffice to 
displace them; and if some procedures have different risks 
than others, it does not follow that the State is altogether 
barred from imposing reasonable regulations. The Act is 
not invalid on its face where there is uncertainty over 
whether the barred procedure is ever necessary to preserve 
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a woman’s health, given the availability of other abortion 
procedures that are considered to be safe alternatives. 


Vv 


The considerations we have discussed support our further 
determination that these facial attacks should not have been 
entertained in the first instance. In these circumstances the 
proper means to consider exceptions is by as-applied chal- 
lenge. The Government has acknowledged that preenforce- 
ment, as-applied challenges to the Act can be maintained. 
Tr. of Oral Arg. in No. 05-880, pp. 21-23. This is the proper 
manner to protect the health of the woman if it can be shown 
that in discrete and well-defined instances a particular condi- 
tion has or is likely to occur in which the procedure prohib- 
ited by the Act must be used. In an as-applied challenge 
the nature of the medical risk can be better quantified and 
balanced than in a facial attack. 

The latitude given facial challenges in the First Amend- 
ment context is inapplicable here. Broad challenges of this 
type impose “a heavy burden” upon the parties maintaining 
the suit. Rust v. Sullivan, 500 U.S. 173, 183 (1991). What 
that burden consists of in the specific context of abortion 
statutes has been a subject of some question. Compare 
Ohio v. Akron Center for Reproductive Health, 497 U.S. 502, 
514 (1990) (“[B]ecause appellees are making a facial challenge 
to a statute, they must show that no set of circumstances 
exists under which the Act would be valid” (internal quota- 
tion marks omitted)), with Casey, 505 U.S., at 895 (opinion 
of the Court) (indicating a spousal-notification statute would 
impose an undue burden “in a large fraction of the cases in 
which [it] is relevant” and holding the statutory provision 
facially invalid). See also Janklow v. Planned Parenthood, 
Sioux Falls Clinic, 517 U.S. 1174 (1996). We need not re- 
solve that debate. 

As the previous sections of this opinion explain, respond- 
ents have not demonstrated that the Act would be unconsti- 
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tutional in a large fraction of relevant cases. Casey, supra, 
at 895 (opinion of the Court). We note that the statute here 
applies to all instances in which the doctor proposes to use 
the prohibited procedure, not merely those in which the 
woman suffers from medical complications. It is neither our 
obligation nor within our traditional institutional role to re- 
solve questions of constitutionality with respect to each po- 
tential situation that might develop. “[I]t would indeed be 
undesirable for this Court to consider every conceivable situ- 
ation which might possibly arise in the application of complex 
and comprehensive legislation.” United States v. Raines, 
362 U.S. 17, 21 (1960) (internal quotation marks omitted). 
For this reason, “[als-applied challenges are the basic build- 
ing blocks of constitutional adjudication.” Fallon, As- 
Applied and Facial Challenges and Third-Party Standing, 
113 Harv. L. Rev. 13821, 1328 (2000). 

The Act is open to a proper as-applied challenge in a dis- 
crete case. Cf. Wisconsin Right to Life, Inc. v. Federal 
Election Comm’n, 546 U.S. 410, 412 (2006) (per curiam). 
No as-applied challenge need be brought if the prohibition in 
the Act threatens a woman’s life because the Act already 
contains a life exception. 18 U.S.C. §1531(a) (2000 ed., 
Supp. IV). 


ok ok ok 


Respondents have not demonstrated that the Act, as a fa- 
cial matter, is void for vagueness, or that it imposes an undue 
burden on a woman’s right to abortion based on its over- 
breadth or lack of a health exception. For these reasons the 
judgments of the Courts of Appeals for the Eighth and Ninth 
Circuits are reversed. 

It is so ordered. 


JUSTICE THOMAS, with whom JUSTICE SCALIA joins, 
concurring. 


I join the Court’s opinion because it accurately applies 
current jurisprudence, including Planned Parenthood of 
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Southeastern Pa. v. Casey, 505 U.S. 833 (1992). I write sep- 
arately to reiterate my view that the Court’s abortion juris- 
prudence, including Casey and Roe v. Wade, 410 U.S. 118 
(1973), has no basis in the Constitution. See Casey, supra, 
at 979 (SCALIA, J., concurring in judgment in part and dis- 
senting in part); Stenberg v. Carhart, 530 U.S. 914, 980-983 
(2000) (THOMAS, J., dissenting). I also note that whether the 
Partial-Birth Abortion Ban Act of 2003 constitutes a permis- 
sible exercise of Congress’ power under the Commerce 
Clause is not before the Court. The parties did not raise or 
brief that issue; it is outside the question presented; and the 
lower courts did not address it. See Cutter v. Wilkinson, 
544 U.S. 709, 727, n. 2 (2005) (THOMAS, J., concurring). 


JUSTICE GINSBURG, with whom JUSTICE STEVENS, JUS- 
TICE SOUTER, and JUSTICE BREYER join, dissenting. 


In Planned Parenthood of Southeastern Pa. v. Casey, 505 
U.S. 833, 844 (1992), the Court declared that “[lliberty finds 
no refuge in a jurisprudence of doubt.” There was, the 
Court said, an “imperative” need to dispel doubt as to “the 
meaning and reach” of the Court’s 7-to-2 judgment, rendered 
nearly two decades earlier in Roe v. Wade, 410 U.S. 113 
(1973). 505 U.S., at 845. Responsive to that need, the 
Court endeavored to provide secure guidance to “[s]tate and 
federal courts as well as legislatures throughout the Union,” 
by defining “the rights of the woman and the legitimate au- 
thority of the State respecting the termination of pregnan- 
cies by abortion procedures.” Ibid. 

Taking care to speak plainly, the Casey Court restated and 
reaffirmed Foe’s essential holding. 505 U.S., at 845-846. 
First, the Court addressed the type of abortion regulation 
permissible prior to fetal viability. It recognized “the right 
of the woman to choose to have an abortion before viability 
and to obtain it without undue interference from the State.” 
Id., at 846. Second, the Court acknowledged “the State’s 
power to restrict abortions after fetal viability, if the law 
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contains exceptions for pregnancies which endanger the 
woman’s life or health.” Ibid. (emphasis added). Third, 
the Court confirmed that “the State has legitimate interests 
from the outset of the pregnancy in protecting the health of 
the woman and the life of the fetus that may become a child.” 
Ibid. (emphasis added). 

In reaffirming Roe, the Casey Court described the central- 
ity of “the decision whether to bear... a child,” Hisenstadt 
v. Baird, 405 U.S. 488, 453 (1972), to a woman’s “dignity and 
autonomy,” her “personhood” and “destiny,” her “conception 
of ... her place in society.” 505 U.S., at 851-852. Of signal 
importance here, the Casey Court stated with unmistakable 
clarity that state regulation of access to abortion procedures, 
even after viability, must protect “the health of the woman.” 
Id., at 846. 

Seven years ago, in Stenberg v. Carhart, 530 U.S. 914 
(2000), the Court invalidated a Nebraska statute criminaliz- 
ing the performance of a medical procedure that, in the polit- 
ical arena, has been dubbed “partial-birth abortion.”! With 
fidelity to the Roe-Casey line of precedent, the Court held 
the Nebraska statute unconstitutional in part because it 
lacked the requisite protection for the preservation of a 
woman’s health. Stenberg, 530 U.S., at 930; cf. Ayotte v. 
Planned Parenthood of Northern New Eng., 546 U.S. 320, 
327 (2006). 

Today’s decision is alarming. It refuses to take Casey and 
Stenberg seriously. It tolerates, indeed applauds, federal in- 
tervention to ban nationwide a procedure found necessary 
and proper in certain cases by the American College of Ob- 


1The term “partial-birth abortion” is neither recognized in the medical 
literature nor used by physicians who perform second-trimester abortions. 
See Planned Parenthood Federation of Am. v. Ashcroft, 320 F. Supp. 2d 
957, 964 (ND Cal. 2004), aff'd, 435 F. 3d 1163 (CA9 2006). The medical 
community refers to the procedure as either dilation & extraction (D&X) 
or intact dilation and evacuation (intact D&E). See, e.g., ante, at 136; 
Stenberg v. Carhart, 530 U.S. 914, 927 (2000). 
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stetricians and Gynecologists (ACOG). It blurs the line, 
firmly drawn in Casey, between previability and postviability 
abortions. And, for the first time since Roe, the Court 
blesses a prohibition with no exception safeguarding a wom- 
an’s health. 

I dissent from the Court’s disposition. Retreating from 
prior rulings that abortion restrictions cannot be imposed 
absent an exception safeguarding a woman’s health, the 
Court upholds an Act that surely would not survive under 
the close scrutiny that previously attended state-decreed 
limitations on a woman’s reproductive choices. 


I 
A 


As Casey comprehended, at stake in cases challenging 
abortion restrictions is a woman’s “control over her [own] 
destiny.” 505 U.S., at 869 (plurality opinion). See also id., 
at 852 (majority opinion).2 “There was a time, not so long 
ago,” when women were “regarded as the center of home 
and family life, with attendant special responsibilities that 
precluded full and independent legal status under the Consti- 
tution.” Jd., at 896-897 (quoting Hoyt v. Florida, 368 U.S. 
57, 62 (1961)). Those views, this Court made clear in Casey, 
“are no longer consistent with our understanding of the fam- 
ily, the individual, or the Constitution.” 505 U.S., at 897. 
Women, it is now acknowledged, have the talent, capacity, 
and right “to participate equally in the economic and social 
life of the Nation.” Jd., at 856. Their ability to realize 
their full potential, the Court recognized, is intimately con- 
nected to “their ability to control their reproductive lives.” 


2 Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 851- 
852 (1992), described more precisely than did Roe v. Wade, 410 U.S. 118 
(1973), the impact of abortion restrictions on women’s liberty. Roe’s focus 
was in considerable measure on “vindicat[ing] the right of the physician 
to administer medical treatment according to his professional judgment.” 
Id., at 165. 
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Ibid. Thus, legal challenges to undue restrictions on abor- 
tion procedures do not seek to vindicate some generalized 
notion of privacy; rather, they center on a woman’s autonomy 
to determine her life’s course, and thus to enjoy equal citi- 
zenship stature. See, e. g., Siegel, Reasoning from the Body: 
A Historical Perspective on Abortion Regulation and Ques- 
tions of Equal Protection, 44 Stan. L. Rev. 261 (1992); Law, 
Rethinking Sex and the Constitution, 132 U. Pa. L. Rev. 955, 
1002-1028 (1984). 

In keeping with this comprehension of the right to repro- 
ductive choice, the Court has consistently required that laws 
regulating abortion, at any stage of pregnancy and in all 
cases, safeguard a woman’s health. See, e.g., Ayotte, 546 
U.S., at 327-328 (“[O]lur precedents hold ... that a State 
may not restrict access to abortions that are necessary, in 
appropriate medical judgment, for the preservation of the 
life or health of the [woman].” (quoting Casey, 505 U.S., at 
879 (plurality opinion))); Stenberg, 530 U.S., at 930 (“Since 
the law requires a health exception in order to validate even 
a postviability abortion regulation, it at a minimum requires 
the same in respect to previability regulation.”). See also 
Thornburgh v. American College of Obstetricians and Gyne- 
cologists, 476 U.S. 747, 768-769 (1986) (invalidating a post- 
viability abortion regulation for “faillure] to require that 
la pregnant woman’s] health be the physician’s paramount 
consideration”). 

We have thus ruled that a State must avoid subjecting 
women to health risks not only where the pregnancy itself 
creates danger, but also where state regulation forces 
women to resort to less safe methods of abortion. See 
Planned Parenthood of Central Mo. v. Danforth, 428 U.S. 
52, 79 (1976) (holding unconstitutional a ban on a method of 
abortion that “force[d] a woman .. . to terminate her preg- 
nancy by methods more dangerous to her health”). See also 
Stenberg, 530 U.S., at 931 (“[Our cases] make clear that a 
risk to .. . women’s health is the same whether it happens 
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to arise from regulating a particular method of abortion, or 
from barring abortion entirely.”). Indeed, we have applied 
the rule that abortion regulation must safeguard a woman’s 
health to the particular procedure at issue here—intact dila- 
tion and evacuation (intact D&E).’ 

In Stenberg, we expressly held that a statute banning in- 
tact D&E was unconstitutional in part because it lacked a 
health exception. 530 U.S., at 930, 937. We noted that 
there existed a “division of medical opinion” about the rela- 


3 Dilation and evacuation (D&E) is the most frequently used abortion 
procedure during the second trimester of pregnancy; intact D&E is a vari- 
ant of the D&E procedure. See ante, at 135, 187; Stenberg, 530 U.S., at 
924, 927; Planned Parenthood, 320 F. Supp. 2d, at 966. Second-trimester 
abortions (7. e., midpregnancy, previability abortions) are, however, rela- 
tively uncommon. Between 85 and 90 percent of all abortions performed 
in the United States take place during the first three months of pregnancy. 
See ante, at 134. See also Stenberg, 530 U.S., at 923-927; National Abor- 
tion Federation v. Ashcroft, 330 F. Supp. 2d 436, 464 (SDNY 2004), aff’d 
sub nom. National Abortion Federation v. Gonzales, 4837 F. 3d 278 (CA2 
2006); Planned Parenthood, 320 F. Supp. 2d, at 960, and n. 4. 

Adolescents and indigent women, research suggests, are more likely 
than other women to have difficulty obtaining an abortion during the first 
trimester of pregnancy. Minors may be unaware they are pregnant until 
relatively late in pregnancy, while poor women’s financial constraints are 
an obstacle to timely receipt of services. See Finer, Frohwirth, Dauphi- 
nee, Singh, & Moore, Timing of Steps and Reasons for Delays in Obtaining 
Abortions in the United States, 74 Contraception 334, 341-343 (2006). 
See also Drey et al., Risk Factors Associated with Presenting for Abortion 
in the Second Trimester, 107 Obstetrics & Gynecology 128, 133 (Jan. 2006) 
(concluding that women who have second-trimester abortions typically dis- 
cover relatively late that they are pregnant). Severe fetal anomalies and 
health problems confronting the pregnant woman are also causes of 
second-trimester abortions; many such conditions cannot be diagnosed or 
do not develop until the second trimester. See, e. g., Finer, supra, at 344; 
F. Cunningham et al., Williams Obstetrics 242, 290, 328-329 (22d ed. 2005); 
cf. Schechtman, Gray, Baty, & Rothman, Decision-Making for Termination 
of Pregnancies with Fetal Anomalies: Analysis of 53,000 Pregnancies, 99 
Obstetrics & Gynecology 216, 220-221 (Feb. 2002) (nearly all women carry- 
ing fetuses with the most serious central nervous system anomalies chose 
to abort their pregnancies). 
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tive safety of intact D&E, id., at 937, but we made clear 
that as long as “substantial medical authority supports the 
proposition that banning a particular abortion procedure 
could endanger women’s health,” a health exception is re- 
quired, id., at 938. We explained: 


“The word ‘necessary’ in Casey’s phrase ‘necessary, in 
appropriate medical judgment, for the preservation of 
the life or health of the [pregnant woman,’ cannot refer 
to an absolute necessity or to absolute proof. Medical 
treatments and procedures are often considered appro- 
priate (or inappropriate) in light of estimated compara- 
tive health risks (and health benefits) in particular cases. 
Neither can that phrase require unanimity of medical 
opinion. Doctors often differ in their estimation of 
comparative health risks and appropriate treatment. 
And Casey’s words ‘appropriate medical judgment’ must 
embody the judicial need to tolerate responsible differ- 
ences of medical opinion... .” Jd. at 937 (citation 
omitted). 


Thus, we reasoned, division in medical opinion “at most 
means uncertainty, a factor that signals the presence of risk, 
not its absence.” Ibid. “[A] statute that altogether forbids 
lintact D&E]... consequently must contain a health excep- 
tion.” Id., at 938. See also id., at 948 (O’Connor, J., concur- 
ring) (“Th[e] lack of a health exception necessarily renders 
the statute unconstitutional.”). 


B 


In 2008, a few years after our ruling in Stenberg, Congress 
passed the Partial-Birth Abortion Ban Act—without an ex- 
ception for women’s health. See 18 U.S.C. §$1531(a) (2000 
ed., Supp. IV).4 The congressional findings on which the 


“The Act’s sponsors left no doubt that their intention was to nullify our 
ruling in Stenberg, 530 U.S. 914. See, e. g., 149 Cong. Rec. 5731 (2003) 
(statement of Sen. Santorum) (“Why are we here? We are here because 
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Partial-Birth Abortion Ban Act rests do not withstand in- 
spection, as the lower courts have determined and this Court 
is obliged to concede. Ante, at 165-166. See National 
Abortion Federation v. Ashcroft, 330 F. Supp. 2d 486, 482 
(SDNY 2004) (“Congress did not .. . carefully consider the 
evidence before arriving at its findings.”), aff’d swb nom. Na- 
tional Abortion Federation v. Gonzales, 487 F. 3d 278 (CA2 
2006). See also Planned Parenthood Federation of Am. v. 
Ashcroft, 320 F. Supp. 2d 957, 1019 (ND Cal. 2004) (“[N]one 
of the six physicians who testified before Congress had ever 
performed an intact D&E. Several did not provide abortion 
services at all; and one was not even an obgyn.... [T]he 
oral testimony before Congress was not only unbalanced, but 
intentionally polemic.”), aff'd, 435 F. 3d 1163 (CA9 2006); 
Carhart v. Ashcroft, 331 F. Supp. 2d 805, 1011 (Neb. 2004) 
(“Congress arbitrarily relied upon the opinions of doctors 
who claimed to have no (or very little) recent and relevant 
experience with surgical abortions, and disregarded the 
views of doctors who had significant and relevant experience 
with those procedures.”), aff’d, 413 F. 3d 791 (CA8 2005). 
Many of the Act’s recitations are incorrect. See ante, at 
165-166. For example, Congress determined that no medi- 
cal schools provide instruction on intact D&E. §2(14)(B), 
117 Stat. 1204, notes following 18 U.S.C. $1531 (2000 ed., 
Supp. IV), p. 769,  (14)(B) (Congressional Findings). But in 
fact, numerous leading medical schools teach the procedure. 
See Planned Parenthood, 320 F. Supp. 2d, at 1029; National 
Abortion Federation, 330 F. Supp. 2d, at 479. See also Brief 
for ACOG as Amicus Curiae 18 (“Among the schools that 
now teach the intact variant are Columbia, Cornell, Yale, 
New York University, Northwestern, University of Pitts- 


the Supreme Court defended the indefensible. . .. We have responded to 
the Supreme Court.”). See also 148 Cong. Rec. 14273 (2002) (statement 
of Rep. Linder) (rejecting proposition that Congress has “no right to legis- 
late a ban on this horrible practice because the Supreme Court says [it] 
cannot”). 
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burgh, University of Pennsylvania, University of Rochester, 
and University of Chicago.”). 

More important, Congress claimed there was a medical 
consensus that the banned procedure is never necessary. 
Congressional Findings { (1). But the evidence “very 
clearly demonstrate[d] the opposite.” Planned Parenthood, 
320 F. Supp. 2d, at 1025. See also Carhart, 331 F. Supp. 2d, 
at 1008-1009 (“[T]here was no evident consensus in the rec- 
ord that Congress compiled. There was, however, a sub- 
stantial body of medical opinion presented to Congress in 
opposition. If anything... the congressional record estab- 
lishes that there was a ‘consensus’ in favor of the banned 
procedure.”); National Abortion Federation, 330 F. Supp. 2d, 
at 488 (“The congressional record itself undermines [Con- 
gress’] finding” that there is a medical consensus that intact 
D&E “is never medically necessary and should be prohib- 
ited.” (internal quotation marks omitted)). 

Similarly, Congress found that “[t]here is no credible medi- 
cal evidence that partial-birth abortions are safe or are safer 
than other abortion procedures.” Congressional Findings 
(14)(B), in notes following 18 U.S. C. $1531 (2000 ed., Supp. 
IV), p. 769. But the congressional record includes letters 
from numerous individual physicians stating that pregnant 
women’s health would be jeopardized under the Act, as well 
as statements from nine professional associations, including 
ACOG, the American Public Health Association, and the Cal- 
ifornia Medical Association, attesting that intact D&E car- 
ries meaningful safety advantages over other methods. See 
National Abortion Federation, 330 F. Supp. 2d, at 490. See 
also Planned Parenthood, 320 F. Supp. 2d, at 1021 (“Con- 
egress in its findings .. . chose to disregard the statements by 
ACOG and other medical organizations.”). No comparable 
medical groups supported the ban. In fact, “all of the gov- 
ernment’s own witnesses disagreed with many of the specific 
congressional findings.” Id., at 1024. 
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C 


In contrast to Congress, the District Courts made findings 
after full trials at which all parties had the opportunity to 
present their best evidence. The courts had the benefit of 
“much more extensive medical and scientific evidence .. . 
concerning the safety and necessity of intact D&Es.” 
Planned Parenthood, 320 F. Supp. 2d, at 1014; ef. National 
Abortion Federation, 330 F. Supp. 2d, at 482 (District Court 
“heard more evidence during its trial than Congress heard 
over the span of eight years.”). 

During the District Court trials, “numerous” “extraordi- 
narily accomplished” and “very experienced” medical ex- 
perts explained that, in certain circumstances and for certain 
women, intact D&E is safer than alternative procedures and 
necessary to protect women’s health. Carhart, 331 F. Supp. 
2d, at 1024-1027; see Planned Parenthood, 320 F. Supp. 2d, 
at 1001 (“[AJll of the doctors who actually perform intact 
D&Ks concluded that in their opinion and clinical judgment, 
intact D&Es remain the safest option for certain individual 
women under certain individual health circumstances, and 
are significantly safer for these women than other abortion 
techniques, and are thus medically necessary.”); cf. ante, at 
161 (“Respondents presented evidence that intact D&E may 
be the safest method of abortion, for reasons similar to those 
adduced in Stenberg.”). 

According to the expert testimony plaintiffs introduced, 
the safety advantages of intact D&E are marked for women 
with certain medical conditions, for example, uterine scar- 
ring, bleeding disorders, heart disease, or compromised im- 
mune systems. See Carhart, 331 F. Supp. 2d, at 924-929, 
1026-1027; National Abortion Federation, 330 F. Supp. 2d, 
at 472-473; Planned Parenthood, 320 F. Supp. 2d, at 992-994, 
1001. Further, plaintiffs’ experts testified that intact D&E 
is significantly safer for women with certain pregnancy- 
related conditions, such as placenta previa and accreta, and 
for women carrying fetuses with certain abnormalities, such 
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as severe hydrocephalus. See Carhart, 331 F. Supp. 2d, at 
924, 1026-1027; National Abortion Federation, 330 F. Supp. 
2d, at 473-474; Planned Parenthood, 320 F. Supp. 2d, at 992- 
994, 1001. See also Stenberg, 530 U.S., at 929; Brief for 
ACOG as Amicus Curiae 2, 13-16. 

Intact D&E, plaintiffs’ experts explained, provides safety 
benefits over D&E by dismemberment for several reasons: 
First, intact D&E minimizes the number of times a physician 
must insert instruments through the cervix and into the 
uterus, and thereby reduces the risk of trauma to, and perfo- 
ration of, the cervix and uterus—the most serious compli- 
cation associated with nonintact D&E. See Carhart, 331 
F. Supp. 2d, at 923-928, 1025; National Abortion Federation, 
330 F. Supp. 2d, at 471; Planned Parenthood, 320 F. Supp. 
2d, at 982, 1001. Second, removing the fetus intact, in- 
stead of dismembering it 7m utero, decreases the likelihood 
that fetal tissue will be retained in the uterus, a condition 
that can cause infection, hemorrhage, and infertility. See 
Carhart, 331 F. Supp. 2d, at 923-928, 1025-1026; National 
Abortion Federation, 330 F. Supp. 2d, at 472; Planned 
Parenthood, 320 F. Supp. 2d, at 1001. Third, intact D&E 
diminishes the chances of exposing the patient’s tissues to 
sharp bony fragments sometimes resulting from dismember- 
ment of the fetus. See Carhart, 331 F. Supp. 2d, at 923-928, 
1026; National Abortion Federation, 330 F. Supp. 2d, at 471; 
Planned Parenthood, 320 F. Supp. 2d, at 1001. Fourth, in- 
tact D&E takes less operating time than D&E by dismem- 
berment, and thus may reduce bleeding, the risk of infection, 
and complications relating to anesthesia. See Carhart, 331 
F. Supp. 2d, at 923-928, 1026; National Abortion Federation, 
330 F. Supp. 2d, at 472; Planned Parenthood, 320 F. Supp. 
2d, at 1001. See also Stenberg, 530 U.S., at 928-929, 932; 
Brief for ACOG as Amicus Curiae 2, 11-18. 

Based on thoroughgoing review of the trial evidence and 
the congressional record, each of the District Courts to con- 
sider the issue rejected Congress’ findings as unreasonable- 
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and not supported by the evidence. See Carhart, 331 
F. Supp. 2d, at 1008-1027; National Abortion Federation, 
330 F. Supp. 2d, at 482, 488-491; Planned Parenthood, 320 
F. Supp. 2d, at 1032. The trial courts concluded, in contrast 
to Congress’ findings, that “significant medical authority sup- 
ports the proposition that in some circumstances, [intact 
D&E] is the safest procedure.” Id., at 1033 (quoting Sten- 
berg, 5380 U.S., at 932); accord Carhart, 331 F. Supp. 2d, at 
1008-1009, 1017-1018; National Abortion Federation, 330 
F. Supp. 2d, at 480-482; ° cf. Stenberg, 530 U.S., at 932 (“[T]he 
record shows that significant medical authority supports the 
proposition that in some circumstances, [intact D&E] would 
be the safest procedure.”). 

The District Courts’ findings merit this Court’s respect. 
See, e. g., Fed. Rule Civ. Proc. 52(a); Salve Regina College v. 
Russell, 499 U.S. 225, 233 (1991). Today’s opinion supplies 
no reason to reject those findings. Nevertheless, despite 
the District Courts’ appraisal of the weight of the evidence, 
and in undisguised conflict with Stenberg, the Court asserts 
that the Partial-Birth Abortion Ban Act can survive “when 

. . medical uncertainty persists.” Ante, at 163. This as- 
sertion is bewildering. Not only does it defy the Court’s 
longstanding precedent affirming the necessity of a health 
exception, with no carve-out for circumstances of medical un- 
certainty, see swpra, at 172-178; it gives short shrift to the 
records before us, carefully canvassed by the District Courts. 


5 Even the District Court for the Southern District of New York, which 
was more skeptical of the health benefits of intact D&E, see ante, at 162, 
recognized: “[T]he Government’s own experts disagreed with almost all of 
Congress’s factual findings”; a “significant body of medical opinion” holds 
that intact D&E has safety advantages over nonintact D&E; “[plrofes- 
sional medical associations have also expressed their view that [intact 
D&E] may be the safest procedure for some women”; and “[t]he evidence 
indicates that the same disagreement among experts found by the Su- 
preme Court in Stenberg existed throughout the time that Congress was 
considering the legislation, despite Congress’s findings to the contrary.” 
National Abortion Federation, 330 F. Supp. 2d, at 480-482. 
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Those records indicate that “the majority of highly-qualified 
experts on the subject believe intact D&E to be the safest, 
most appropriate procedure under certain circumstances.” 
Planned Parenthood, 320 F. Supp. 2d, at 1034. See supra, 
at 177. 

The Court acknowledges some of this evidence, ante, at 
161, but insists that, because some witnesses disagreed with 
ACOG and other experts’ assessment of risk, the Act can 
stand. Ante, at 162, 166-167. In this insistence, the Court 
brushes under the rug the District Courts’ well-supported 
findings that the physicians who testified that intact D&E is 
never necessary to preserve the health of a woman had slim 
authority for their opinions. They had no training for, or 
personal experience with, the intact D&E procedure, and 
many performed abortions only on rare occasions. See 
Planned Parenthood, 320 F. Supp. 2d, at 980; Carhart, 331 
F. Supp. 2d, at 1025; cf. National Abortion Federation, 330 
F. Supp. 2d, at 462-464. Even indulging the assumption 
that the Government witnesses were equally qualified to 
evaluate the relative risks of abortion procedures, their testi- 
mony could not erase the “significant medical authority sup- 
porting] the proposition that in some circumstances, [intact 
D&E] would be the safest procedure.” Stenberg, 530 U.S., 
at 932.° 


‘The majority contends that “[i]f the intact D&E procedure is truly 
necessary in some circumstances, it appears likely an injection that kills 
the fetus is an alternative under the Act that allows the doctor to perform 
the procedure.” Ante, at 164. But a “significant body of medical opin- 
ion believes that inducing fetal death by injection is almost always inap- 
propriate to the preservation of the health of women undergoing abortion 
because it poses tangible risk and provides no benefit to the woman.” 
Carhart v. Ashcroft, 331 F. Supp. 2d 805, 1028 (Neb. 2004) (internal quota- 
tion marks omitted), aff’d, 413 F. 3d 791 (CA8 2005). In some circum- 
stances, injections are “absolutely [medically] contraindicated.” 331 
F. Supp. 2d, at 1027. See also id., at 907-912; National Abortion Federa- 
tion, 330 F. Supp. 2d, at 474-475; Planned Parenthood, 320 F. Supp. 2d, 
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II 
A 


The Court offers flimsy and transparent justifications for 
upholding a nationwide ban on intact D&E sans any excep- 
tion to safeguard a woman’s health. Today’s ruling, the 
Court declares, advances “a premise central to [Casey’s] con- 
clusion” —1. e., the Government’s “legitimate and substantial 
interest in preserving and promoting fetal life.” Ante, 
at 145. See also ante, at 146 (“[Wle must determine 
whether the Act furthers the legitimate interest of the Gov- 
ernment in protecting the life of the fetus that may become 
a child.”). But the Act scarcely furthers that interest: The 
law saves not a single fetus from destruction, for it targets 
only a method of performing abortion. See Stenberg, 530 
U.S., at 930. And surely the statute was not designed to 
protect the lives or health of pregnant women. Id., at 951 
(GINSBURG, J., concurring); cf. Casey, 505 U.S., at 846 (recog- 
nizing along with the State’s legitimate interest in the life of 
the fetus, its “legitimate interes[t] . . . in protecting the 
health of the woman” (emphasis added)). In short, the 
Court upholds a law that, while doing nothing to “preservle] 
... fetal life,” ante, at 145, bars a woman from choosing 
intact D&E although her doctor “reasonably believes [that 
procedure] will best protect [her],” Stenberg, 530 U.S., at 946 
(STEVENS, J., concurring). 

As another reason for upholding the ban, the Court em- 
phasizes that the Act does not proscribe the nonintact D&E 
procedure. See ante, at 164. But why not, one might ask. 


at 995-997. The Court also identifies medical induction of labor as an 
alternative. See ante, at 140. That procedure, however, requires a hos- 
pital stay, zbid., rendering it inaccessible to patients who lack financial 
resources, and it too is considered less safe for many women, and im- 
permissible for others. See Carhart, 331 F. Supp. 2d, at 940-949, 1017; 
National Abortion Federation, 330 F. Supp. 2d, at 468-470; Planned Par- 
enthood, 320 F. Supp. 2d, at 961, n. 5, 992-994, 1000-1002. 
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Nonintact D&E could equally be characterized as “brutal,” 
ante, at 157, involving as it does “tear[ing] [a fetus] apart” 
and “rippling] off” its limbs, ante, at 135. “[TJhe notion that 
either of these two equally gruesome procedures . . . is more 
akin to infanticide than the other, or that the State furthers 
any legitimate interest by banning one but not the other, is 
simply irrational.” Stenberg, 530 U.S., at 946-947 (STE- 
VENS, J., concurring). 

Delivery of an intact, albeit nonviable, fetus warrants spe- 
cial condemnation, the Court maintains, because a fetus that 
is not dismembered resembles an infant. Ante, at 158. But 
so, too, does a fetus delivered intact after it is terminated by 
injection a day or two before the surgical evacuation, ante, 
at 136, 164, or a fetus delivered through medical induction or 
cesarean, ante, at 140. Yet, the availability of those pro- 
cedures—along with D&E by dismemberment—the Court 
says, saves the ban on intact D&E from a declaration of un- 
constitutionality. Ante, at 164-165. Never mind that the 
procedures deemed acceptable might put a woman’s health at 
greater risk. See swpra, at 180, and n. 6; cf. ante, at 136, 
161-162. 

Ultimately, the Court admits that “moral concerns” are at 
work, concerns that could yield prohibitions on any abortion. 
See ante, at 158 (“Congress could . . . conclude that the type 
of abortion proscribed by the Act requires specific regulation 
because it implicates additional ethical and moral concerns 
that justify a special prohibition.”). Notably, the concerns 
expressed are untethered to any ground genuinely serving 
the Government’s interest in preserving life. By allowing 
such concerns to carry the day and case, overriding funda- 
mental rights, the Court dishonors our precedent. See, e. g., 
Casey, 505 U.S., at 850 (“Some of us as individuals find abor- 
tion offensive to our most basic principles of morality, but 
that cannot control our decision. Our obligation is to define 
the liberty of all, not to mandate our own moral code.”); Law- 
rence Vv. Texas, 539 U.S. 558, 571 (2003) (Though “[flor many 
persons [objections to homosexual conduct] are not trivial 
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concerns but profound and deep convictions accepted as ethi- 
cal and moral principles,” the power of the State may not be 
used “to enforce these views on the whole society through 
operation of the criminal law.” (iting Casey, 505 U.S., at 
850)). 

Revealing in this regard, the Court invokes an antiabor- 
tion shibboleth for which it concededly has no reliable evi- 
dence: Women who have abortions come to regret their 
choices, and consequently suffer from “[slevere depression 
and loss of esteem.” Ante, at 159.7 Because of women’s 


“The Court is surely correct that, for most women, abortion is a pain- 
fully difficult decision. See ante, at 159. But “neither the weight of the 
scientific evidence to date nor the observable reality of 33 years of legal 
abortion in the United States comports with the idea that having an abor- 
tion is any more dangerous to a woman’s long-term mental health than 
delivering and parenting a child that she did not intend to have... .” 
Cohen, Abortion and Mental Health: Myths and Realities, 9 Guttmacher 
Policy Rev. 8 (2006); see generally Bazelon, Is There a Post-Abortion Syn- 
drome? N. Y. Times Magazine, Jan. 21, 2007, p. 40. See also, e. g., Ameri- 
can Psychological Association, APA Briefing Paper on the Impact of Abor- 
tion (2005) (rejecting theory of a postabortion syndrome and stating that 
“lalecess to legal abortion to terminate an unwanted pregnancy is vital to 
safeguard both the physical and mental health of women”); Schmiege & 
Russo, Depression and Unwanted First Pregnancy: Longitudinal Cohort 
Study, 331 British Medical J. 1303 (2005) (finding no credible evidence that 
choosing to terminate an unwanted first pregnancy contributes to risk of 
subsequent depression); Gilchrist, Hannaford, Frank, & Kay, Termination 
of Pregnancy and Psychiatric Morbidity, 167 British J. of Psychiatry 248, 
247-248 (1995) (finding, in a cohort of more than 13,000 women, that the 
rate of psychiatric disorder was no higher among women who terminated 
pregnancy than among those who carried pregnancy to term); Stotland, 
The Myth of the Abortion Trauma Syndrome, 268 JAMA 2078, 2079 (1992) 
(“Scientific studies indicate that legal abortion results in fewer deleterious 
sequelae for women compared with other possible outcomes of unwanted 
pregnancy. There is no evidence of an abortion trauma syndrome.”); 
American Psychological Association, Council Policy Manual: (N)(D(8), 
Public Interest (1989) (declaring assertions about widespread severe nega- 
tive psychological effects of abortion to be “without fact”). But see 
Cougle, Reardon, & Coleman, Generalized Anxiety Following Unintended 
Pregnancies Resolved Through Childbirth and Abortion: A Cohort Study 
of the 1995 National Survey of Family Growth, 19 J. Anxiety Disorders 
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fragile emotional state and because of the “bond of love the 
mother has for her child,” the Court worries, doctors may 
withhold information about the nature of the intact D&E 
procedure. Ante, at 159.8 The solution the Court ap- 
proves, then, is not to require doctors to inform women, ac- 
curately and adequately, of the different procedures and their 
attendant risks. Cf. Casey, 505 U.S., at 873 (plurality opin- 
ion) (“States are free to enact laws to provide a reasonable 
framework for a woman to make a decision that has such 
profound and lasting meaning.”). Instead, the Court de- 
prives women of the right to make an autonomous choice, 
even at the expense of their safety.’ 


137, 142 (2005) (advancing theory of a postabortion syndrome but acknowl- 
edging that “no causal relationship between pregnancy outcome and anxi- 
ety could be determined” from study); Reardon et al., Psychiatric Admis- 
sions of Low-Income Women Following Abortion and Childbirth, 168 
Canadian Medical Assn. J. 1253, 1255-1256 (May 18, 2003) (concluding that 
psychiatric admission rates were higher for women who had an abortion 
compared with women who delivered); cf. Major, Psychological Implica- 
tions of Abortion—Highly Charged and Rife with Misleading Research, 
168 Canadian Medical Assn. J. 1257, 1258 (May 18, 2003) (critiquing Rear- 
don study for failing to control for a host of differences between women 
in the delivery and abortion samples). 

® Notwithstanding the “bond of love” women often have with their chil- 
dren, see ante, at 159, not all pregnancies, this Court has recognized, are 
wanted, or even the product of consensual activity. See Casey, 505 U.S., 
at 891 (“[O]n an average day in the United States, nearly 11,000 women 
are severely assaulted by their male partners. Many of these incidents 
involve sexual assault.”). See also Glander, Moore, Michielutte, & Par- 
sons, The Prevalence of Domestic Violence Among Women Seeking Abor- 
tion, 91 Obstetrics & Gynecology 1002 (1998); Holmes, Resnick, Kil- 
patrick, & Best, Rape-Related Pregnancy: Estimates and Descriptive 
Characteristics from a National Sample of Women, 175 Am. J. Obstetrics & 
Gynecology 320 (Aug. 1996). 

° Eliminating or reducing women’s reproductive choices is manifestly 
not a means of protecting them. When safe abortion procedures cease to 
be an option, many women seek other means to end unwanted or coerced 
pregnancies. See, ¢.g., World Health Organization, Unsafe Abortion: 
Global and Regional Estimates of the Incidence of Unsafe Abortion and 
Associated Mortality in 2000, pp. 3, 16 (4th ed. 2004) (“Restrictive legisla- 
tion is associated with a high incidence of unsafe abortion” worldwide; 
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This way of thinking reflects ancient notions about 
women’s place in the family and under the Constitution— 
ideas that have long since been discredited. Compare, e. g., 
Muller v. Oregon, 208 U.S. 412, 422-428 (1908) (“protective” 
legislation imposing hours-of-work limitations on women 
only held permissible in view of women’s “physical structure 
and a proper discharge of her maternal functio[n]”); Bradwell 
v. State, 16 Wall. 180, 141 (1873) (Bradley, J., concurring) 
(“Man is, or should be, woman’s protector and defender. 
The natural and proper timidity and delicacy which belongs 
to the female sex evidently unfits it for many of the occupa- 
tions of civil life. ... The paramount destiny and mission of 
woman are to fulfil[1] the noble and benign offices of wife and 
mother.”), with United States v. Virginia, 518 U.S. 515, 533, 
542, n. 12 (1996) (State may not rely on “overbroad general- 
izations” about the “talents, capacities, or preferences” of 
women; “[sluch judgments have . . . impeded . . . women’s 
progress toward full citizenship stature throughout our Na- 
tion’s history”); Califano v. Goldfarb, 480 U.S. 199, 207 
(1977) (gender-based Social Security classification rejected 
because it rested on “archaic and overbroad generalizations” 
“such as assumptions as to [women’s] dependency” (internal 
quotation marks omitted)). 

Though today’s majority may regard women’s feelings on 
the matter as “self-evident,” ante, at 159, this Court has re- 
peatedly confirmed that “[t]he destiny of the woman must be 
shaped ... on her own conception of her spiritual imperatives 
and her place in society,” Casey, 505 U.S., at 852. See also 


unsafe abortion represents 13 percent of all “maternal” deaths); Henshaw, 
Unintended Pregnancy and Abortion: A Public Health Perspective, in A 
Clinician’s Guide to Medical and Surgical Abortion 11, 19 (M. Paul, 
E. Lichtenberg, L. Borgatta, D. Grimes, & P. Stubblefield eds. 1999) (“Be- 
fore legalization, large numbers of women in the United States died from 
unsafe abortions.”); H. Boonstra, R. Gold, C. Richards, & L. Finer, Abor- 
tion in Women’s Lives 18, and fig. 2.2 (2006) (“as late as 1965, illegal abor- 
tion still accounted for an estimated . . . 17% of all officially reported 
pregnancy-related deaths”; “[dJeaths from abortion declined dramatically 
after legalization”). 
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id., at 877 (plurality opinion) (“[MJeans chosen by the State 
to further the interest in potential life must be calculated 
to inform the woman’s free choice, not hinder it.”); swpra, 
at 171-172. 

B 


In cases on a “woman’s liberty to determine whether to 
[continue] her pregnancy,” this Court has identified viability 
as a critical consideration. See Casey, 505 U.S., at 869-870 
(plurality opinion). “[TJhere is no line [more workable] than 
viability,” the Court explained in Casey, for viability is “the 
time at which there is a realistic possibility of maintaining 
and nourishing a life outside the womb, so that the independ- 
ent existence of the second life can in reason and all fairness 
be the object of state protection that now overrides the 
rights of the woman. ... In some broad sense it might be 
said that a woman who fails to act before viability has con- 
sented to the State’s intervention on behalf of the developing 
child.” Id., at 870. 

Today, the Court blurs that line, maintaining that “[t]he 
Act [legitimately] appl[ies] both previability and postviability 
because ... a fetus is a living organism while within the 
womb, whether or not it is viable outside the womb.” Ante, 
at 147. Instead of drawing the line at viability, the Court 
refers to Congress’ purpose to differentiate “abortion and 
infanticide” based not on whether a fetus can survive outside 
the womb, but on where a fetus is anatomically located when 
a particular medical procedure is performed. See ante, at 
158 (quoting Congressional Findings { (14)(G)). 

One wonders how long a line that saves no fetus from de- 
struction will hold in face of the Court’s “moral concerns.” 
See supra, at 182; cf. ante, at 147 (noting that “[i]n this 
litigation” the Attorney General “does not dispute that the 
Act would impose an undue burden if it covered standard 
D&E”). The Court’s hostility to the right Roe and Casey 
secured is not concealed. Throughout, the opinion refers to 
obstetrician-gynecologists and surgeons who perform abor- 
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tions not by the titles of their medical specialties, but by the 
pejorative label “abortion doctor.” Ante, at 144, 154, 155, 161, 
163. A fetus is described as an “unborn child,” and as a 
“baby,” ante, at 184, 138; second-trimester, previability abor- 
tions are referred to as “late-term,” ante, at 156; and the 
reasoned medical judgments of highly trained doctors are 
dismissed as “preferences” motivated by “mere conven- 
ience,” ante, at 134, 166. Instead of the heightened scrutiny 
we have previously applied, the Court determines that a “ra- 
tional” ground is enough to uphold the Act, ante, at 158, 166. 
And, most troubling, Casey’s principles, confirming the con- 
tinuing vitality of “the essential holding of Roe,” are merely 
“assume[d]” for the moment, ante, at 146, 161, rather than 
“retained” or “reaffirmed,” Casey, 505 U.S., at 846. 


Ill 
A 


The Court further confuses our jurisprudence when it de- 
clares that “facial attacks” are not permissible in “these cir- 
cumstances,” 7. e., where medical uncertainty exists. Ante, 
at 167; see ibid. (“In an as-applied challenge the nature of 
the medical risk can be better quantified and balanced than 
in a facial attack.”). This holding is perplexing given that, 
in materially identical circumstances we held that a statute 
lacking a health exception was unconstitutional on its face. 
Stenberg, 530 U.S., at 930; see id., at 937 (in facial challenge, 
law held unconstitutional because “significant body of medi- 
cal opinion believes [the] procedure may bring with it 
greater safety for some patients” (emphasis added)). See 
also Sabri v. United States, 541 U.S. 600, 609-610 (2004) 
(identifying abortion as one setting in which we have recog- 
nized the validity of facial challenges); Fallon, Making Sense 
of Overbreadth, 100 Yale L. J. 853, 859, n. 29 (1991) (“[V]irtu- 
ally all of the abortion cases reaching the Supreme Court 
since Roe v. Wade, 410 U.S. 113 (1973), have involved facial 
attacks on state statutes, and the Court, whether accepting 
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or rejecting the challenges on the merits, has typically ac- 
cepted this framing of the question presented.”). Accord 
Fallon, As-Applied and Facial Challenges and Third-Party 
Standing, 113 Harv. L. Rev. 1821, 1856 (2000); Dorf, Facial 
Challenges to State and Federal Statutes, 46 Stan. L. Rev. 
235, 271-276 (1994). 

Without attempting to distinguish Stenberg and earlier de- 
cisions, the majority asserts that the Act survives review 
because respondents have not shown that the ban on intact 
D&E would be unconstitutional “in a large fraction of [rele- 
vant] cases.” Ante, at 167 (citing Casey, 505 U.S., at 895). 
But Casey makes clear that, in determining whether any re- 
striction poses an undue burden on a “large fraction” of 
women, the relevant class is not “all women,” nor “all preg- 
nant women,” nor even all women “seeking abortions.” 
Ibid. Rather, a provision restricting access to abortion 
“must be judged by reference to those [women] for whom 
it is an actual rather than an irrelevant restriction.” bid. 
Thus the absence of a health exception burdens all women 
for whom it is relevant—women who, in the judgment of 
their doctors, require an intact D&E because other pro- 
cedures would place their health at risk.'° Cf. Stenberg, 
5380 U.S., at 934 (accepting the “relative rarity” of medically 
indicated intact D&Es as true but not “highly relevant”— 
for “the health exception question is whether protecting 
women’s health requires an exception for those infrequent 
occasions”); Ayotte, 546 U.S., at 328 (facial challenge enter- 
tained where “[iJn some very small percentage of cases... 
women .. . need immediate abortions to avert serious and 
often irreversible damage to their health”). It makes no 
sense to conclude that this facial challenge fails because re- 
spondents have not shown that a health exception is nec- 


10 There is, in short, no fraction because the numerator and denominator 
are the same: The health exception reaches only those cases where a wom- 
an’s health is at risk. Perhaps for this reason, in mandating safeguards 
for women’s health, we have never before invoked the “large fraction” test. 


Cite as: 550 U.S. 124 (2007) 189 


GINSBURG, J., dissenting 


essary for a large fraction of second-trimester abortions, 
including those for which a health exception is unnecessary: 
The very purpose of a health exception is to protect women 
in exceptional cases. 

B 


If there is anything at all redemptive to be said of today’s 
opinion, it is that the Court is not willing to foreclose entirely 
a constitutional challenge to the Act. “The Act is open,” the 
Court states, “to a proper as-applied challenge in a discrete 
case.” Ante, at 168; see ante, at 167 (“The Government has 
acknowledged that preenforcement, as-applied challenges to 
the Act can be maintained.”). But the Court offers no clue 
on what a “proper” lawsuit might look like. See ante, at 
167-168. Nor does the Court explain why the injunctions 
ordered by the District Courts should not remain in place, 
trimmed only to exclude instances in which another proce- 
dure would safeguard a woman’s health at least equally well. 
Surely the Court cannot mean that no suit may be brought 
until a woman’s health is immediately jeopardized by the ban 
on intact D&E. A woman “sufferling] from medical compli- 
cations,” ante, at 168, needs access to the medical procedure 
at once and cannot wait for the judicial process to unfold. 
See Ayotte, 546 U.S., at 328. 

The Court appears, then, to contemplate another lawsuit 
by the initiators of the instant actions. In such a second 
round, the Court suggests, the challengers could succeed 
upon demonstrating that “in discrete and well-defined in- 
stances a particular condition has or is likely to occur in 
which the procedure prohibited by the Act must be used.” 
Ante, at 167. One may anticipate that such a preenforce- 
ment challenge will be mounted swiftly, to ward off serious, 
sometimes irremediable harm, to women whose health would 
be endangered by the intact D&E prohibition. 

The Court envisions that in an as-applied challenge, “the 
nature of the medical risk can be better quantified and bal- 
anced.” Ibid. But it should not escape notice that the rec- 
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ord already includes hundreds and hundreds of pages of tes- 
timony identifying “discrete and well-defined instances” in 
which recourse to an intact D&E would better protect the 
health of women with particular conditions. See supra, at 
177-179. Record evidence also documents that medical exi- 
gencies, unpredictable in advance, may indicate to a well- 
trained doctor that intact D&E is the safest procedure. See 
ibid. In light of this evidence, our unanimous decision just 
one year ago in Ayotte counsels against reversal. See 546 
U.S., at 331 (remanding for reconsideration of the remedy 
for the absence of a health exception, suggesting that an 
injunction prohibiting unconstitutional applications might 
suffice). 

The Court’s allowance only of an “as-applied challenge in 
a discrete case,” ante, at 168—jeopardizes women’s health 
and places doctors in an untenable position. Even if courts 
were able to carve out exceptions through piecemeal litiga- 
tion for “discrete and well-defined instances,” ante, at 167, 
women whose circumstances have not been anticipated by 
prior litigation could well be left unprotected. In treating 
those women, physicians would risk criminal prosecution, 
conviction, and imprisonment if they exercise their best 
judgment as to the safest medical procedure for their pa- 
tients. The Court is thus gravely mistaken to conclude that 
narrow as-applied challenges are “the proper manner to pro- 
tect the health of the woman.” Cf. ibid. 


IV 


As the Court wrote in Casey, “overruling Roe’s central 
holding would not only reach an unjustifiable result under 
principles of stare decisis, but would seriously weaken the 
Court’s capacity to exercise the judicial power and to func- 
tion as the Supreme Court of a Nation dedicated to the rule 
of law.” 505 U.S., at 865. “[T]he very concept of the rule 
of law underlying our own Constitution requires such conti- 
nuity over time that a respect for precedent is, by definition, 
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indispensable.” Jd., at 854. See also zd., at 867 (“[T]o over- 
rule under fire in the absence of the most compelling reason 
to reexamine a watershed decision would subvert the Court’s 
legitimacy beyond any serious question.”). 

Though today’s opinion does not go so far as to discard Roe 
or Casey, the Court, differently composed than it was when 
we last considered a restrictive abortion regulation, is hardly 
faithful to our earlier invocations of “the rule of law” and the 
“principles of stare decisis.” Congress imposed a ban de- 
spite our clear prior holdings that the State cannot proscribe 
an abortion procedure when its use is necessary to pro- 
tect a woman’s health. See swpra, at 174-175, n. 4. Al- 
though Congress’ findings could not withstand the crucible 
of trial, the Court defers to the legislative override of our 
Constitution-based rulings. See supra, at 174-176. <A deci- 
sion so at odds with our jurisprudence should not have stay- 
ing power. 

In sum, the notion that the Partial-Birth Abortion Ban 
Act furthers any legitimate governmental interest is, quite 
simply, irrational. The Court’s defense of the statute pro- 
vides no saving explanation. In candor, the Act, and the 
Court’s defense of it, cannot be understood as anything other 
than an effort to chip away at a right declared again and 
again by this Court—and with increasing comprehension of 
its centrality to women’s lives. See supra, at 171, n. 2; 
supra, at 174-175, n. 4. When “a statute burdens constitu- 
tional rights and all that can be said on its behalf is that it is 
the vehicle that legislators have chosen for expressing their 
hostility to those rights, the burden is undue.” Stenberg, 
530 U.S., at 952 (GINSBURG, J., concurring) (quoting Hope 
Clinic v. Ryan, 195 F. 3d 857, 881 (CA7 1999) (Posner, C. J., 
dissenting)). 


ok *k ok 


For the reasons stated, I dissent from the Court’s dispo- 
sition and would affirm the judgments before us for review. 


192 OCTOBER TERM, 2006 


Syllabus 


JAMES v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT 


No. 05-9264. Argued November 7, 2006—Decided April 18, 2007 


Pleading guilty to possessing a firearm after a felony conviction in viola- 
tion of 18 U.S.C. §922(¢)(1), petitioner James admitted to the three 
prior felony convictions listed in his federal indictment, including a Flor- 
ida state-law conviction for attempted burglary. The Government ar- 
gued at sentencing that those convictions subjected James to the 15- 
year mandatory minimum prison term provided by the Armed Career 
Criminal Act (ACCA), §924(e), for an armed defendant who has three 
prior “violent felony” convictions. James objected that his attempted 
burglary conviction was not for a “violent felony.” The District Court 
held that it was, and the Eleventh Circuit affirmed. 


Held: Attempted burglary, as defined by Florida law, is a “violent felony” 
under ACCA. Pp. 196-214. 
(a) James’ argument that ACCA’s text and structure categorically ex- 
clude attempt offenses is rejected. Pp. 196-201. 

(i) Section 924(e)(2)(B) defines “violent felony” as “any crime pun- 
ishable by imprisonment for [more than] one year... that... (i) has as 
an element the use, attempted use, or threatened use of physical force 
against... another... or... (ii) is burglary, arson, or extortion, involves 
use of explosives, or otherwise involves conduct that presents a serious 
potential risk of physical injury to another.” Florida law defined “bur- 
glary” when James was convicted as “entering or remaining in a struc- 
ture . . . with the intent to commit an offense therein,” Fla. Stat. 
§810.02(1), and declared: “A person who ... does any act toward the 
commission of [an offense] but fails in the perpetration or... execution 
thereof, commits the offense of criminal attempt,” §777.04(1). The at- 
tempted burglary conviction at issue was punishable by imprisonment 
exceeding one year. The parties agree that it does not qualify as a 
“violent felony” under clause (i) of §924(e)(2)(B) or as one of the specific 
crimes enumerated in clause (ii). For example, it is not “burglary” be- 
cause it does not meet the definition of “generic burglary” found in Tay- 
lor v. United States, 495 U.S. 575, 598: “an unlawful or unprivileged 
entry into, or remaining in, a building or other structure, with intent to 
commit a crime.” Thus, the question here is whether attempted bur- 
glary, as defined by Florida, falls within clause (ii)’s residual provision 
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for crimes that “otherwise involv[e] conduct that presents a serious po- 
tential risk of physical injury to another.” Pp. 196-197. 

(ii) ACCA’s text does not exclude attempt offenses from the resid- 
ual provision’s scope. James’ claim that clause (i)’s express inclusion of 
attempts, combined with clause (ii)’s failure to mention them, demon- 
strates an intent to categorically exclude them from clause (ii) would 
unduly narrow the residual provision, which does not suggest any intent 
to exclude attempts that otherwise meet the statutory criteria. See, 
e.g., Chevron U.S. A. Inc. v. Echazabal, 536 U.S. 73, 80. James also 
argues to no avail that, under the ejusdem generis canon, the residual 
provision must be read to extend only to completed offenses because the 
specifically enumerated offenses—burglary, arson, extortion, and explo- 
sives crimes—all have that common attribute. Rather, the most rele- 
vant common attribute of the enumerated offenses is that, while not 
technically crimes against the person, they nevertheless create signifi- 
cant risks of bodily injury to others, or of violent confrontation that 
could lead to such injury. See, e. g., Taylor, supra, at 597. The inclu- 
sion of the residual provision indicates Congress’ intent that the preced- 
ing enumerated offenses not be an exhaustive list. Pp. 198-200. 

(iii) Nor does the legislative history exclude attempt offenses from 
ACCA’s residual provision. Whatever weight might ordinarily be 
given the House’s 1984 rejection of language that would have included 
attempted robbery and attempted burglary as ACCA predicate offenses, 
it is not probative here because the 1984 action was not Congress’ last 
word on the subject. Since clause (ii)’s residual provision was added to 
ACCA in 1988, Congress’ 1984 rejection of the language including at- 
tempt offenses is not dispositive. Pp. 200-201. 

(b) Attempted burglary, as defined by Florida law, “involves conduct 
that presents a serious potential risk of physical injury to another” 
under the residual provision. Under the “categorical approach” it has 
used for other ACCA offenses, the Court considers whether the offense’s 
elements are of the type that would justify its inclusion within the resid- 
ual provision, without inquiring into the particular offender’s specific 
conduct. See, e.g. Taylor, supra, at 602. Pp. 201-212. 

(i) On its face, Florida’s attempt statute requires only that a de- 
fendant take “any act toward the commission” of burglary. But because 
the Florida Supreme Court’s Jones decision considerably narrowed the 
application of this broad language in the context of attempted burglary, 
requiring an overt act directed toward entering or remaining in a struc- 
ture, merely preparatory activity posing no real danger of harm to oth- 
ers, é. g., acquiring burglars’ tools or casing a structure, is not enough. 
Pp. 202-203. 
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(ii) Overt conduct directed toward unlawfully entering or remain- 
ing in a dwelling, with the intent to commit a felony therein, “presents 
a serious potential risk of physical injury to another” under the residual 
provision of clause (ii). The clause’s enumerated offenses provide one 
baseline from which to measure whether similar conduct satisfies the 
quoted language. Here, the risk posed by attempted burglary is com- 
parable to that posed by its closest analog among the enumerated of- 
fenses, completed burglary. See Taylor, supra, at 600, n.9. The main 
risk of burglary arises not from the simple physical act of wrongfully 
entering another’s property, but from the possibility that an innocent 
person might confront the burglar during the crime. Attempted bur- 
glary poses the same kind of risk. Indeed, that risk may be even 
greater than the risk posed by a typical completed burglary. Many 
completed burglaries do not involve confrontations, but attempted bur- 
glaries often do. Every Court of Appeals that has construed an at- 
tempted burglary law similar to Florida’s has held that attempted bur- 
glary qualifies as a “violent felony.” Support is also found in the U.S. 
Sentencing Commission’s determination that a predicate “crime of vio- 
lence” for purposes of the Sentencing Guidelines’ career offender en- 
hancement “include[s] . . . attempting to commit [an] offens[e].” See 
Guidelines Manual §4B1.2, comment., n. 1. Pp. 203-207. 

(iii) Neither ACCA nor Taylor supports James’ argument that, 
under the categorical approach, attempted burglary cannot be treated 
as an ACCA predicate offense unless all cases present a risk of physical 
injury to others. ACCA does not require such certainty, and James’ 
argument misapprehends Taylor, under which the proper inquiry is not 
whether every factual offense conceivably covered by a statute nec- 
essarily presents a serious potential risk of injury, but whether the 
conduct encompassed by the offense’s elements, in the ordinary case, 
presents such a risk. Pp. 207-209. 

(c) James’ argument that the scope of Florida’s underlying burglary 
statute itself precludes treating attempted burglary as an ACCA pred- 
icate offense is not persuasive. Although the state-law definition of 
“(d}welling” to include the “curtilage thereof,” Fla. Stat. §810.011(2), 
takes Florida’s underlying burglary offense outside Taylor’s “generic 
burglary” definition, 495 U.S., at 598, that is not dispositive because 
the Government does not argue that James’ conviction constitutes 
“purglary” under ACCA. Rather, it relies on the residual provision, 
which—as Taylor recognized—can cover conduct outside the strict 
definition of, but nevertheless similar to, generic burglary. IJd., at 600, 
n.9. The Florida Supreme Court’s Hamilton decision construed curti- 
lage narrowly, requiring some form of enclosure for the area surround- 
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ing a residence. A burglar illegally attempting to enter the curtilage 
around a dwelling creates much the same risk of confrontation as one 
attempting to enter the structure itself. Pp. 212-213. 

(d) Because the Court is here engaging in statutory interpretation, 
not judicial factfinding, James’ argument that construing attempted bur- 
glary as a violent felony raises Sixth Amendment issues under Apprendi 
v. New Jersey, 530 U.S. 466, lacks merit. Pp. 213-214. 


430 F. 3d 1150, affirmed. 


ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and KENNEDY, SOUTER, and BREYER, JJ., joined. SCALIA, J., filed a dis- 
senting opinion, in which STEVENS and GINSBURG, JJ., joined, post, p. 214. 
THOMAS, J., filed a dissenting opinion, post, p. 231. 


Craig L. Crawford argued the cause for petitioner. With 
him on the briefs were R. Fletcher Peacock and Jeffrey T. 
Green. 

Jonathan L. Marcus argued the cause for the United 
States. With him on the brief were Solicitor General 
Clement, Assistant Attorney General Fisher, Deputy Solici- 
tor General Dreeben, and Daniel S. Goodman. 


JUSTICE ALITO delivered the opinion of the Court. 


The Armed Career Criminal Act (ACCA), 18 U.S.C. 
§924(e)(1) (2000 ed., Supp. IV), provides that a defendant 
convicted of possession of a firearm by a convicted felon, in 
violation of §922(g), is subject to a mandatory sentence of 
15 years of imprisonment if the defendant has three prior 
convictions “for a violent felony or a serious drug offense.” 

The question before us is whether attempted burglary, as 
defined by Florida law, is a “violent felony” under ACCA. 
We hold that it is, and we therefore affirm the judgment of 
the Court of Appeals. 

I 


Petitioner Alphonso James pleaded guilty in federal court 
to one count of possessing a firearm after being convicted of 
a felony, in violation of §922(g¢)(1). In his guilty plea, James 
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admitted to the three prior felony convictions listed in his 
federal indictment. These included a conviction in Florida 
state court for attempted burglary of a dwelling, in violation 
of Fla. Stat. §§ 810.02 and 777.04 (1993).1 

At sentencing, the Government argued that James was 
subject to ACCA’s 15-year mandatory minimum term be- 
cause of his three prior convictions. James objected, ar- 
guing that his attempted burglary conviction did not qualify 
as a “violent felony” under 18 U.S. C. §924(e). The District 
Court held that attempted burglary is a violent felony, and 
the Court of Appeals for the Eleventh Circuit affirmed that 
holding, 430 F. 3d 1150, 1157 (2005). We granted certiorari, 
547 U.S. 1191 (2006). 

i 


A 


ACCA’s 15-year mandatory minimum applies “[i]n the case 
of a person who violates section 922(¢) of this title [the felon 
in possession of a firearm provision] and has three previous 
convictions ... for a violent felony or a serious drug offense, 
or both, committed on occasions different from one another.” 
§ 924(e)(1) (2000 ed., Supp. IV). ACCA defines a “violent fel- 
ony” as 


“any crime punishable by imprisonment for a term ex- 
ceeding one year... that— 

“(i) has as an element the use, attempted use, or 
threatened use of physical force against the person of 
another; or 

“i) is burglary, arson, or extortion, involves use of 
explosives, or otherwise involves conduct that presents 
a serious potential risk of physical injury to another.” 
§ 924(e)(2)(B). 


1 James’ two other prior convictions—for possession of cocaine and traf- 
ficking in cocaine—were determined to be “serious drug offense[s]” under 
ACCA, see 18 U.S.C. §924(e)(1) (2000 ed., Supp. IV), and are not at 
issue here. 


Cite as: 550 U.S. 192 (2007) 197 


Opinion of the Court 


Florida defined the crime of burglary at the time of James’ 
conviction as follows: “ ‘Burglary’ means entering or remain- 
ing in a structure or a conveyance with the intent to com- 
mit an offense therein, unless the premises are at the time 
open to the public or the defendant is licensed or invited to 
enter or remain.” Fla. Stat. §810.02(1). Florida’s criminal 
attempt statute provided: “A person who attempts to commit 
an offense prohibited by law and in such attempt does any 
act toward the commission of such offense, but fails in the 
perpetration or is intercepted or prevented in the execu- 
tion thereof, commits the offense of criminal attempt.” 
§777.04(1). The attempted burglary conviction at issue here 
was punishable by imprisonment for a term exceeding one 
year. 

The parties agree that attempted burglary does not qual- 
ify as a “violent felony” under clause (i) of ACCA’s definition 
because it does not have “as an element the use, attempted 
use, or threatened use of physical force against the person of 
another.” 18 U.S.C. $924(e)(2)(B)(i). Nor does it qualify 
as one of the specific crimes enumerated in clause (ii). At- 
tempted burglary is not arson or extortion. It does not in- 
volve the use of explosives. And it is not “burglary” be- 
cause it does not meet the definition of burglary under 
ACCA that this Court set forth in Taylor v. United States, 
495 U.S. 575, 598 (1990): “an unlawful or unprivileged entry 
into, or remaining in, a building or other structure, with in- 
tent to commit a crime.” See Fla. Stat. §777.04(1) (crime of 
attempt under Florida law requires as an element that the 
defendant “fai[l] in the perpetration or [be] intercepted or 
prevented in the execution” of the underlying offense). 

The question before the Court, then, is whether attempted 
burglary, as defined by Florida law, falls within ACCA’s re- 
sidual provision for crimes that “otherwise involv[e] conduct 
that presents a serious potential risk of physical injury to 
another.” 18 U.S.C. §924(e)(2)(B)(Gi). 
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Before determining whether the elements of attempted 
burglary under Florida law qualify under ACCA’s residual 
provision, we first consider James’ argument that the stat- 
ute’s text and structure categorically exclude attempt of- 
fenses from the scope of the residual provision. We con- 
clude that nothing in the plain language of clause (ii), when 
read together with the rest of the statute, prohibits attempt 
offenses from qualifying as ACCA predicates when they in- 
volve conduct that presents a serious potential risk of physi- 
cal injury to another. 

James first argues that the residual provision of clause (ii) 
must be read in conjunction with clause (i), which ex- 
pressly includes in its definition of “violent felony” offenses 
that have “as an element the... attempted use ... of physical 
force against the person of another.” §924(e)(2)(B)(i) (em- 
phasis added). James thus concludes that Congress’ express 
inclusion of attempt offenses in clause (i), combined with its 
failure to mention attempts in clause (ii), demonstrates an 
intent to categorically exclude attempt offenses from the lat- 
ter provision. 

We are not persuaded. James’ reading would unduly nar- 
row clause (ii)’s residual provision, the language of which 
does not suggest any intent to exclude attempt offenses that 
otherwise meet the statutory criteria. Clause (i), in con- 
trast, lacks a broad residual provision, thus making it neces- 
sary to specify exactly what types of offenses—including at- 
tempt offenses—are covered by its language. In short, “the 
expansive phrasing of” clause (ii) “points directly away from 
the sort of exclusive specification” that James would read 
into it. Chevron U.S.A. Inc. v. Echazabal, 536 U.S. 78, 80 
(2002); see also United States v. Davis, 16 F. 3d 212, 217 
(CA7) (rejecting argument that “had Congress wished to in- 
clude attempted burglary as a §924(e) predicate offense, it 
would have done so expressly” as “untenable in light of the 
very existence of the ‘otherwise’ clause, which Congress 
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plainly included to serve as a catch-all provision”), cert. de- 
nied, 513 U.S. 945 (1994). 

James next invokes the canon of ejusdem generis—that 
when a general phrase follows a list of specifies, it should be 
read to include only things of the same type as those specifi- 
cally enumerated. He argues that the “common attribute” 
of the offenses specifically enumerated in clause (ii)—bur- 
glary, arson, extortion, and crimes involving the use of explo- 
sives—is that they are all completed offenses. The residual 
provision, he contends, should similarly be read to extend 
only to completed offenses. 

This argument is unavailing. As an initial matter, the 
premise on which it depends—that clause (ii)’s specifically 
enumerated crimes are limited to completed offenses—is 
false. An unsuccessful attempt to blow up a government 
building, for example, would qualify as a specifically enumer- 
ated predicate offense because it would “involv[e] [the] use 
of explosives.” See, e.g., §844(f)(1) (2000 ed., Supp. IV) 
(making it a crime to “maliciously damag{e] or destro[y], or 
attemp/t] to damage or destroy, by means of fire or an explo- 
sive,” certain property used in or affecting interstate com- 
merce (emphasis added)). 

In any event, the most relevant common attribute of the 
enumerated offenses of burglary, arson, extortion, and explo- 
sives use is not “completion.” Rather, it is that all of these 
offenses, while not technically crimes against the person, 
nevertheless create significant risks of bodily injury or con- 
frontation that might result in bodily injury. As we noted 
in Taylor: 


“Congress thought that certain general categories of 
property crimes—namely burglary, arson, extortion, and 
the use of explosives—so often presented a risk of injury 
to persons, or were so often committed by career crimi- 
nals, that they should be included in the enhancement 
statute even though, considered solely in terms of their 
statutory elements, they do not necessarily involve the 
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use or threat of force against a person.” 495 U.S., 
at 597. 


See also zd., at 588 (noting that Congress singled out bur- 
glary because it “often creates the possibility of a violent 
confrontation”); United States v. Adams, 51 Fed. Appx. 507, 
508 (CA6 2002) (arson presents “a serious potential risk of 
physical injury to another” because “[nlot only might the tar- 
geted building be occupied,” but also “the fire could harm 
firefighters and onlookers and could spread to occupied struc- 
tures”); H. R. Rep. No. 99-849, p. 3 (1986) (purpose of clause 
(ii) was to “add State and Federal crimes against property 
such as burglary, arson, extortion, use of explosives and simi- 
lar crimes as predicate offenses where the conduct involved 
presents a serious risk of injury to a person”). 

Congress’ inclusion of a broad residual provision in clause 
(ii) indicates that it did not intend the preceding enumerated 
offenses to be an exhaustive list of the types of crimes that 
might present a serious risk of injury to others and therefore 
merit status as a §924(e) predicate offense. Nothing in the 
statutory language supports the view that Congress in- 
tended to limit this category solely to completed offenses. 


C 


James also relies on ACCA’s legislative history to buttress 
his argument that clause (ii) categorically excludes attempt 
offenses. In the deliberations leading up to ACCA’s adop- 
tion in 1984, the House rejected a version of the statute that 
would have provided enhanced penalties for use of a firearm 
by persons with two prior convictions for “any robbery or 
burglary offense, or a conspiracy or attempt to commit such 
an offense.” 8S. 52, 98th Cong., 2d Sess., §2 (1984) (emphasis 
added). The bill that ultimately became law omitted any 
reference to attempts, and simply defined “violent felony” 
to include “robbery or burglary, or both.” Armed Career 
Criminal Act of 1984, § 1802, 98 Stat. 2185, repealed in 1986 
by Pub. L. 99-308, $104(b), 100 Stat. 459. James argues 
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that Congress’ rejection of this explicit “attempt” language 
in 1984 evidenced an intent to exclude attempted burglary 
as a predicate offense. 

Whatever weight this legislative history might ordinarily 
have, we do not find it probative here, because the 1984 en- 
actment on which James relies was not Congress’ last word 
on the subject. In 1986, Congress amended ACCA for the 
purpose of “‘expanding’ the range of predicate offenses.” 
Taylor, supra, at 584. The 1986 amendments added the 
more expansive language that is at issue in this case—includ- 
ing clause (ii)’s language defining as violent felonies offenses 
that are “burglary, arson, or extortion, involv[e] use of explo- 
sives, or otherwise involv[e] conduct that presents a serious 
potential risk of physical injury to another.” Career Crim- 
inals Amendment Act of 1986, $1402(b), 100 Stat. 3207- 
40, codified at 18 U.S.C. §$924(e)(2)(B)Gi). This language 
is substantially broader than the 1984 provision that it 
amended. Because both the Government and the Court of 
Appeals relied on the broader language of the 1986 amend- 
ments—specifically, the residual provision—as the textual 
basis for including attempted burglary within the law’s 
scope, Congress’ rejection of express language including at- 
tempt offenses in the 1984 provision is not dispositive. Con- 
egress did not consider, much less reject, any such language 
when it enacted the 1986 amendments. What it did con- 
sider, and ultimately adopted, was a broadly worded residual 
clause that does not by its terms exclude attempt offenses, 
and whose reach is broad enough to encompass at least some 
such offenses. 

III 


Having concluded that neither the statutory text nor the 
legislative history discloses any congressional intent to cate- 
gorically exclude attempt offenses from the scope of 
§ 924(e)(2)(B)(ii)’s residual provision, we next ask whether at- 
tempted burglary, as defined by Florida law, is an offense 
that “involves conduct that presents a serious potential risk 
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of physical injury to another.” In answering this question, 
we employ the “ ‘categorical approach’” that this Court has 
taken with respect to other offenses under ACCA. Under 
this approach, we “‘look only to the fact of conviction and 
the statutory definition of the prior offense,’” and do not 
generally consider the “particular facts disclosed by the rec- 
ord of conviction.” Shepard v. United States, 544 U.S. 18, 
17 (2005) (quoting Taylor, 495 U.S., at 602). That is, we 
consider whether the elements of the offense are of the type 
that would justify its inclusion within the residual provision, 
without inquiring into the specific conduct of this particular 
offender. 
A 


We begin by examining what constitutes attempted bur- 
glary under Florida law. On its face, Florida’s attempt stat- 
ute requires only that a defendant take “any act toward the 
commission” of burglary. Fla. Stat. $777.04(1). James con- 
tends that this broad statutory language sweeps in merely 
preparatory activity that poses no real danger of harm to 
others—for example, acquiring burglars’ tools or casing a 
structure while planning a burglary. 

But while the statutory language is broad, the Florida 
Supreme Court has considerably narrowed its application 
in the context of attempted burglary, requiring an “overt 
act directed toward entering or remaining in a structure or 
conveyance.” Jones v. State, 608 So. 2d 797, 799 (1992). 
Mere preparation is not enough. See ibid.2 Florida’s lower 


?The Jones court distinguished its earlier holding in Thomas v. State, 
531 So. 2d 708 (1988). There, the State Supreme Court upheld a convic- 
tion under a state statute criminalizing the possession of burglary tools, 
Fla. Stat. $810.06, where the defendant had been arrested after jumping 
a fence and trying to run away from police while carrying a screwdriver. 
Jones held that “the overt act necessary to convict of the burglary tool 
crime is not the same as the overt act required to prove attempted bur- 
glary,” and noted that the conduct charged in Thomas would not be suffi- 
cient to prove attempted burglary because the defendant in that case com- 
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courts appear to have consistently applied this heightened 
standard. See, e. g., Richardson v. State, 922 So. 2d 331, 334 
(App. 2006); Davis v. State, 741 So. 2d 1218, 1214 (App. 1999). 

The pivotal question, then, is whether overt conduct di- 
rected toward unlawfully entering or remaining in a dwell- 
ing, with the intent to commit a felony therein, is “conduct 
that presents a serious potential risk of physical injury to 
another.” 18 U.S.C. §924(e)(2)(B)(Gi). 


B 


In answering this question, we look to the statutory lan- 
guage for guidance. The specific offenses enumerated in 
clause (ii) provide one baseline from which to measure 
whether other similar conduct “otherwise... presents a seri- 
ous potential risk of physical injury.” In this case, we can 
ask whether the risk posed by attempted burglary is com- 
parable to that posed by its closest analog among the enu- 
merated offenses—here, completed burglary. See Taylor, 
supra, at 600, n. 9 (“The Government remains free to argue 
that any offense—including offenses similar to generic bur- 
glary—should count towards enhancement as one that ‘oth- 
erwise involves conduct that presents a serious potential risk 
of physical injury to another’ under § 924(e)(2)(B)(i)”). 

The main risk of burglary arises not from the simple physi- 
cal act of wrongfully entering onto another’s property, but 
rather from the possibility of a face-to-face confrontation be- 
tween the burglar and a third party—whether an occupant, 
a police officer, or a bystander—who comes to investigate. 
That is, the risk arises not from the completion of the bur- 
glary, but from the possibility that an innocent person might 
appear while the crime is in progress. 

Attempted burglary poses the same kind of risk. In- 
terrupting an intruder at the doorstep while the would-be 
burglar is attempting a break-in creates a risk of violent 


mitted no overt act directed toward entering or remaining in a building. 
608 So. 2d, at 799. 
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confrontation comparable to that posed by finding him inside 
the structure itself. As one court has explained: 


“Tn all of these cases the risk of injury arises, not from 
the completion of the break-in, but rather from the pos- 
sibility that some innocent party may appear on the 
scene while the break-in is occurring. This is just as 
likely to happen before the defendant succeeds in break- 
ing in as after. Indeed, the possibility may be at its 
peak while the defendant is still outside trying to break 
in, as that is when he is likely to be making noise and 
exposed to the public view. . . . [T]here is a serious risk 
of confrontation while a perpetrator is attempting to 
enter the building.” United States v. Payne, 966 F. 2d 
4, 8 (CA1 1992). 


Indeed, the risk posed by an attempted burglary that can 
serve as the basis for an ACCA enhancement may be even 
greater than that posed by a typical completed burglary. 
All burglaries begin as attempted burglaries. But ACCA 
only concerns that subset of attempted burglaries where the 
offender has been apprehended, prosecuted, and convicted. 
This will typically occur when the attempt is thwarted by 
some outside intervenor—be it a property owner or law en- 
forcement officer. Many completed burglaries do not in- 
volve such confrontations. But attempted burglaries often 
do; indeed, it is often just such outside intervention that pre- 
vents the attempt from ripening into completion. 

Concluding that attempted burglary presents a risk that 
is comparable to the risk posed by the completed offense, 
every Court of Appeals that has construed an attempted bur- 
glary law similar in scope to Florida’s has held that the 
offense qualifies as a “violent felony” under clause (ii)’s re- 
sidual provision.? The only cases holding to the contrary 


3See United States v. Lane, 909 F. 2d 895, 903 (CA6 1990) (construing 
Ohio attempted burglary law: “The fact that an offender enters a building 
to commit a crime often creates the possibility of a violent confrontation 
between the offender and an occupant, caretaker, or some other person 


Cite as: 550 U.S. 192 (2007) 205 


Opinion of the Court 


involved attempt laws that could be satisfied by preparatory 
conduct that does not pose the same risk of violent confron- 
tation and physical harm posed by an attempt to enter a 
structure illegally. Given that Florida law, as interpreted 


who comes to investigate.’ ... The fact that [the defendant] did not com- 
plete the burglary offense does not diminish the serious potential risk of 
injury to another arising from an attempted burglary”); United States v. 
Fish, 928 F. 2d 185, 188 (CA6 1991) (Michigan attempted burglary law); 
United States v. Payne, 966 F. 2d 4, 8 (CA1 1992) (Massachusetts 
attempted-breaking-and-entering law); United States v. O’Brien, 972 F. 2d 
47, 52 (CA3 1992) (Massachusetts attempted-breaking-and-entering law: 
“(T]he possibility of a violent confrontation with an innocent party is al- 
ways present when a perpetrator attempts to enter a building illegally, 
even when the crime is not actually completed”); United States v. Solo- 
mon, 998 F. 2d 587, 590 (CA8 1993) (Minnesota attempted burglary law); 
United States v. Custis, 988 F. 2d 1355, 1864 (CA4 1993) (Maryland 
attempted-breaking-and-entering law: “In most cases, attempted breaking 
and entering will be charged when a defendant has been interrupted in 
the course of illegally entering a home. Interrupting an intruder while 
breaking into a home involves a risk of confrontation nearly as great as 
finding him inside the house”); United States v. Thomas, 2 F. 3d 79, 80 
(CA4 1993) (New Jersey attempted burglary law); United States v. An- 
drello, 9 F. 3d 247, 249-250 (CA2 1993) (per curiam) (New York attempted 
burglary law); United States v. Davis, 16 F. 3d 212, 218 (CA7 1994) (Illinois 
attempted burglary law); United States v. Bureau, 52 F. 3d 584, 593 (CA6 
1995) (Tennessee attempted burglary law: “[T]he propensity for a violent 
confrontation and the serious potential risk of injury inherent in burglary 
is not diminished where the burglar is not successful in completing the 
crime. The potential risk of injury is especially great where the burglar 
succeeds in entry or near-entry despite not fully completing the crime”); 
United States v. Demint, 74 F. 3d 876, 878 (CA8 1996) (per curiam) (Flor- 
ida attempted burglary law); United States v. Collins, 150 F. 3d 668, 671 
(CA7 1998) (Wisconsin attempted burglary law: “We have already recog- 
nized the inherently dangerous situation and possibility of confrontation 
that is created when a burglar attempts to illegally enter a building or 
residence. .. . Wisconsin’s requirement that a defendant must attempt to 
enter a building before he can be found guilty of attempted burglary is 
sufficient to mandate that attempted burglary in Wisconsin constitutes a 
violent felony”). 

“In United States v. Strahl, 958 F. 2d 980, 986 (1992), the Tenth Circuit 
held that attempted burglary under Utah law did not qualify as an ACCA 
predicate offense because a conviction could be “based upon conduct such 
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by that State’s highest court, requires an overt act directed 
toward the entry of a structure, we need not consider 
whether the more attenuated conduct encompassed by such 
laws presents a potential risk of serious injury under ACCA. 

The United States Sentencing Commission has come to a 
similar conclusion with regard to the Sentencing Guidelines’ 
career offender enhancement, whose definition of a predicate 
“crime of violence” closely tracks ACCA’s definition of “vio- 
lent felony.” See United States Sentencing Commission, 
Guidelines Manual § 4B1.2(a)(2) (Nov. 2006) (USSG). The 
Commission has determined that “crime[s] of violence” for 
the purpose of the Guidelines enhancement “include the of- 
fenses of aiding and abetting, conspiring, and attempting to 
commit such offenses.” §4B1.2, comment.,n.1. This judg- 
ment was based on the Commission’s review of empirical sen- 
tencing data and presumably reflects an assessment that at- 
tempt crimes often pose a similar risk of injury as completed 
offenses. As then-Chief Judge Breyer explained, “[t]he 
Commission, which collects detailed sentencing data on vir- 
tually every federal criminal case, is better able than any 
individual court to make an informed judgment about the 
relation between” a particular offense and “the likelihood of 
accompanying violence.” United States v. Doe, 960 F. 2d 
221, 225 (CA1 1992); see also USSG §1A38 (Nov. 1987), re- 


as making a duplicate key, ‘casing’ the targeted building, obtaining floor 
plans of a structure, or possessing burglary tools.” United States v. Per- 
menter, 969 F. 2d 911, 913 (CA10 1992), similarly excluded a conviction 
under an Oklahoma statute that could be satisfied by the defendant’s 
“merely ‘casing’ the targeted structure.” In United States v. Martinez, 
954 F. 2d 1050, 1054 (1992), the Fifth Circuit came to the same conclusion 
as to a Texas attempted burglary statute that did not require that the 
defendant be “in the vicinity of any building.” And in United States v. 
Weekley, 24 F. 3d 1125, 1127 (CA9 1994), the Court of Appeals concluded 
that ACCA was not satisfied by a conviction under a Washington law that 
covered “relatively unrisky” conduct such as casing the neighborhood, se- 
lecting a house to burgle, and possessing neckties to be used in the 
burglary. 
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printed in § 1A1.1 comment. (Nov. 2006) describing empirical 
basis of Commission’s formulation of Guidelines); United 
States v. Chambers, 473 F. 3d 724 (CA7 2007) (noting the 
usefulness of empirical analysis from the Commission in de- 
termining whether an unenumerated crime poses a risk of 
violence). While we are not bound by the Sentencing Com- 
mission’s conclusion, we view it as further evidence that a 
crime like attempted burglary poses a risk of violence similar 
to that presented by the completed offense. 


C 


James responds that it is not enough that attempted bur- 
glary “‘generally’” or in “‘most cases’” will create a risk of 
physical injury to others. Brief for Petitioner 32. Citing 
the categorical approach we employed in Taylor, he argues 
that we cannot treat attempted burglary as an ACCA predi- 
cate offense unless all cases present such arisk. James’ ap- 
proach is supported by neither the statute’s text nor this 
Court’s holding in Taylor. 

One could, of course, imagine a situation in which at- 
tempted burglary might not pose a realistic risk of confronta- 
tion or injury to anyone—for example, a break-in of an unoc- 
cupied structure located far off the beaten path and away 
from any potential intervenors. But ACCA does not require 
metaphysical certainty. Rather, §924(e)(2)(B)Gi)’s residual 
provision speaks in terms of a “potential risk.” These are 
inherently probabilistic concepts.° Indeed, the combination 
of the two terms suggests that Congress intended to encom- 
pass possibilities even more contingent or remote than a sim- 


5 See, e. g., Black’s Law Dictionary 1188 (7th ed. 1999) (potential: “[c]apa- 
ble of coming into being; possible”); zd., at 1328 (risk: “[t]he chance of 
injury, damage, or loss; danger or hazard”); Webster’s Third New Inter- 
national Dictionary 1775 (1971) (potential: “existing in possibility: having 
the capacity or a strong possibility for development into a state of actual- 
ity”); id., at 1961 (risk: “the possibility of loss, injury, disadvantage, or 
destruction”). 
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ple “risk,” much less a certainty. While there may be some 
attempted burglaries that do not present a serious potential 
risk of physical injury to another, the same is true of com- 
pleted burglaries—which are explicitly covered by the statu- 
tory language and provide a baseline against which to meas- 
ure the degree of risk that a nonenumerated offense must 
“otherwise” present in order to qualify. 

James’ argument also misapprehends Taylor’s categorical 
approach. We do not view that approach as requiring that 
every conceivable factual offense covered by a statute must 
necessarily present a serious potential risk of injury before 
the offense can be deemed a violent felony. Cf. Gonzales v. 
Duenas-Alvarez, 549 U.S. 188, 198 (2007) “‘[T]o find that a 
state statute creates a crime outside the generic definition 
of a listed crime in a federal statute requires more than the 
application of legal imagination to a state statute’s language. 
It requires a realistic probability, not a theoretical possibil- 
ity, that the State would apply its statute to conduct that 
falls outside the generic definition of a crime”). 

Rather, the proper inquiry is whether the conduct encom- 
passed by the elements of the offense, in the ordinary case, 
presents a serious potential risk of injury to another. One 
can always hypothesize unusual cases in which even a proto- 
typically violent crime might not present a genuine risk of 
injury—for example, an attempted murder where the gun, 
unbeknownst to the shooter, had no bullets, see United 
States v. Thomas, 361 F. 3d 653, 659 (CADC 2004). Or, to 
take an example from the offenses specifically enumerated in 
§ 924(e)(2)(B)(ii), one could imagine an extortion scheme 
where an anonymous blackmailer threatens to release em- 
barrassing personal information about the victim unless he is 
mailed regular payments. In both cases, the risk of physical 
injury to another approaches zero. But that does not mean 
that the offenses of attempted murder or extortion are cate- 
gorically nonviolent. 
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As long as an offense is of a type that, by its nature, pre- 
sents a serious potential risk of injury to another, it satisfies 
the requirements of §924(e)(2)(B)(ji)’s residual provision. 
Attempted burglary under Florida law—as construed in 
Jones to require an overt act directed toward entry of a 
structure—satisfies this test. 


D 


JUSTICE SCALIA’s dissent criticizes our approach on the 
ground that it does not provide sufficient guidance for lower 
courts required to decide whether unenumerated offenses 
other than attempted burglary qualify as violent felonies 
under ACCA. But the dissent’s alternative approach has 
more serious disadvantages. Among other things, that ap- 
proach unnecessarily decides an important question that the 
parties have not briefed (the meaning of the term “extor- 
tion” in § 924(e)(2)(B)(ii)), decides that question in a way that 
is hardly free from doubt, and fails to provide an interpreta- 
tion of the residual provision that furnishes clear guidance 
for future cases. 

The dissent interprets the residual provision to require at 
least as much risk as the least dangerous enumerated of- 
fense. But the ordinary meaning of the language of the re- 
sidual clause does not impose such a requirement. What the 
clause demands is “a serious potential risk of physical injury 
to another.” While it may be reasonable to infer that the 
risks presented by the enumerated offenses involve a risk of 
this magnitude, it does not follow that an offense that pre- 
sents a lesser risk necessarily fails to qualify. Nothing in 
the language of § 924(e)(2)(B)(ii) rules out the possibility that 
an offense may present “a serious risk of physical injury to 
another” without presenting as great a risk as any of the 
enumerated offenses. 

Moreover, even if an unenumerated offense could not qual- 
ify without presenting at least as much risk as the least risky 
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of the enumerated offenses, it would not be necessary to 
identify the least risky of those offenses in order to decide 
this case. Rather, it would be sufficient to establish simply 
that the unenumerated offense presented at least as much 
risk as one of the enumerated offenses. Thus, JUSTICE 
SCALIA’s interpretation of the meaning of the term “extor- 
tion” is unnecessary—and inadvisable. The parties have not 
briefed this issue, and the proposed interpretation is hardly 
beyond question. Instead of interpreting the meaning of 
the term “extortion” in accordance with its meaning at com- 
mon law or in modern federal and state statutes, see Taylor, 
495 U.S., at 598, it is suggested that we adopt an interpreta- 
tion that seems to be entirely novel and that greatly reduces 
the reach of ACCA. 

The stated reason for tackling this question is to pro- 
vide guidance for the lower courts in future cases—surely 
a worthy objective. But in practical terms, the proposed 
interpretation of the residual clause would not make it 
much easier for the lower courts to decide whether other 
unenumerated offenses qualify. Without hard statistics— 
and no such statistics have been called to our attention— 
how is a lower court to determine whether the risk posed by 
generic burglary is greater or less than the risk posed by an 
entirely unrelated unenumerated offense—say, escape from 
prison? ® 


®While ACCA requires judges to make sometimes difficult evaluations 
of the risks posed by different offenses, we are not persuaded by JUSTICE 
SCALIA’s suggestion—which was not pressed by James or his amici—that 
the residual provision is unconstitutionally vague. See post, at 230. The 
statutory requirement that an unenumerated crime “otherwise involv[e] 
conduct that presents a serious potential risk of physical injury to an- 
other” is not so indefinite as to prevent an ordinary person from under- 
standing what conduct it prohibits. See Kolender v. Lawson, 461 U.S. 
352, 357 (1983). Similar formulations have been used in other federal and 
state criminal statutes. See, e.g. 18 U.S.C. §$2332b(a)(1)(B) (defining 
“terrorist act” as conduct that, among other things, “creates a substantial 
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In the end, JUSTICE SCALIA’s analysis of this case turns 
on the same question as ours—i. e., the comparative risks 
presented by burglary and attempted burglary. The risk of 
physical injury in both cases occurs when there is a confron- 
tation between the criminal and another person, whether an 
occupant of the structure, a law enforcement officer or secu- 
rity guard, or someone else. It is argued that when such an 
encounter occurs during a consummated burglary (i. e., after 
entry), the risk is greater than it is when the encounter oc- 
curs during an attempted burglary (i. e., before entry is ef- 
fected), and that may be true. But this argument fails to 
come to grips with the fact that such encounters may occur 
much more frequently during attempted burglaries because 
it is precisely due to such encounters that many planned bur- 
glaries do not progress beyond the attempt stage. JUSTICE 
SCALIA dismisses the danger involved when encounters occur 
during attempted burglaries, stating that such encounters 
are “likely to consist of nothing more than the occupant’s 
yelling ‘Who’s there?’ from his window, and the burglar’s 
running away.” Post, at 226. But there are many other 
possible scenarios. An armed would-be burglar may be 
spotted by a police officer, a private security guard, or a par- 
ticipant in a neighborhood watch program. Ora homeowner 
angered by the sort of conduct recited in James’ presentence 
report—throwing a hammer through a window—may give 
chase, and a violent encounter may ensue. For these rea- 


risk of serious bodily injury to any other person”); Ariz. Rev. Stat. Ann. 
§ 13-2508(A)(2) (West 2001) (offense of resisting arrest requires preventing 
an officer from effectuating an arrest by “any ... means creating a sub- 
stantial risk of causing physical injury to the peace officer or another”); 
Cal. Health & Safety Code Ann. § 42400.3(b) (West 2006) (criminalizing air 
pollution that “results in any unreasonable risk of great bodily injury to, 
or death of, any person”); N. Y. Penal Law Ann. § 490.47 (West Supp. 2007) 
(“[c]riminal use of a chemical weapon or biological weapon” requires 
“a grave risk of death or serious physical injury to another person not a 
participant in the crime”). 
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sons and the reasons discussed above, we are convinced that 
the offense of attempted burglary, as defined by Florida law, 
qualifies under ACCA’s residual clause. 


IV 


Although the question on which this Court granted certio- 
rari focused on the attempt prong of Florida’s attempted bur- 
glary law, James also argues that the scope of the State’s 
underlying burglary statute itself precludes treating at- 
tempted burglary as a violent felony for ACCA purposes. 
Specifically, he argues that Florida’s burglary statute differs 
from “generic” burglary as defined in Taylor, supra, at 598, 
because it defines a “‘[d]welling’” to include not only the 
structure itself, but also the “curtilage thereof,”’ Fla. Stat. 
§810.011(2). 

We agree that the inclusion of curtilage takes Florida’s 
underlying offense of burglary outside the definition of 
“generic burglary” set forth in Taylor, which requires an un- 
lawful entry into, or remaining in, “a bwilding or other struc- 
ture.” 495 U.S., at 598 (emphasis added). But that conclu- 
sion is not dispositive, because the Government does not 
argue that James’ conviction for attempted burglary consti- 
tutes “burglary” under § 924(e)(2)(B)Gi). Rather, it relies on 
the residual provision of that clause, which—as the Court 
has recognized—can cover conduct that is outside the strict 
definition of, but nevertheless similar to, generic burglary. 
Id., at 600, n. 9. 

Is the risk posed by an attempted entry of the curtilage 
comparable to that posed by the attempted entry of a struc- 
ture (which, as we concluded above, is sufficient to qualify 


“Burglary under Florida law differs from “generic” burglary in a second 
respect: It extends not just to entries of structures, but also of “convey- 
ance[s].” Fla. Stat. §810.02(1). But because James (in accordance with 
what appears to be the general practice in Florida) was specifically 
charged with and convicted of “attempted burglary of a dwelling,” we 
need not examine this point further. 


Cite as: 550 U.S. 192 (2007) 213 


Opinion of the Court 


under the residual provision)? We must again turn to state 
law in order to answer this question. 

The Florida Supreme Court has construed curtilage nar- 
rowly, requiring “some form of an enclosure in order for the 
area surrounding a residence to be considered part of the 
‘curtilage’ as referred to in the burglary statute.” State v. 
Hamilton, 660 So. 2d 1038, 1044 (1995) (holding that a yard 
surrounded by trees was not “curtilage”); see also United 
States v. Matthews, 466 F. 3d 1271, 1274 (CA11 2006) (“Flor- 
ida case law construes curtilage narrowly, to include only an 
enclosed area surrounding a structure”). Given this narrow 
definition, we do not believe that the inclusion of curtilage 
so mitigates the risk presented by attempted burglary as to 
take the offense outside the scope of clause (ii)’s residual 
provision. 

A typical reason for enclosing the curtilage adjacent to a 
structure is to keep out unwanted visitors—especially those 
with criminal motives. And a burglar who illegally at- 
tempts to enter the enclosed area surrounding a dwelling 
creates much the same risk of physical confrontation with a 
property owner, law enforcement official, or other third 
party as does one who attempts to enter the structure itself. 
In light of Florida’s narrow definition of curtilage, attempted 
burglary of the curtilage requires both physical proximity to 
the structure and an overt act directed toward breaching the 
enclosure. Such an attempt “presents a serious potential 
risk that violence will ensue and someone will be injured.” 
Id., at 1275 (holding that burglary of the curtilage is a violent 
felony under ACCA’s residual provision). 


Vv 


Finally, James argues that construing attempted burglary 
as a violent felony raises Sixth Amendment issues under Ap- 
prendi v. New Jersey, 530 U.S. 466 (2000), and its progeny 
because it is based on “judicial fact finding” about the risk 
presented by “the acts that underlie ‘most’ convictions for 
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attempted burglary.” Brief for Petitioner 34, 35. This ar- 
gument is without merit. 

In determining whether attempted burglary under Florida 
law qualifies as a violent felony under §924(e)(2)(B)(ii), the 
Court is engaging in statutory interpretation, not judicial 
factfinding. Indeed, by applying Taylor’s categorical ap- 
proach, we have avoided any inquiry into the underlying 
facts of James’ particular offense, and have looked solely to 
the elements of attempted burglary as defined by Florida 
law. Such analysis raises no Sixth Amendment issue.® 


ok ok of 


For these reasons, the judgment of the Court of Appeals 
for the Eleventh Circuit is affirmed. 
It is so ordered. 


JUSTICE SCALIA, with whom JUSTICE STEVENS and JUS- 
TICE GINSBURG join, dissenting. 


I disagree with the Court’s basic approach in this case, and 
must therefore lay out my own. 


I 


As the Court acknowledges, ante, at 197, the only way 
attempted burglary can qualify as a violent felony under 
the Armed Career Criminal Act (ACCA) is by falling within 
the “residual provision” of clause (ii)—that is, if it is a crime 
that “otherwise involves conduct that presents a serious 
potential risk of physical injury to another.” 18 U.S.C. 
§ 924(e)(2)(B)Gi). This was the basis for the Eleventh Cir- 
cuit’s decision (“We ... hold that an attempt to commit bur- 


®To the extent that James contends that the simple fact of his prior 
conviction was required to be found by a jury, his position is baseless. 
James admitted the fact of his prior conviction in his guilty plea, and in 
any case, we have held that prior convictions need not be treated as an 
element of the offense for Sixth Amendment purposes. Almendarez- 
Torres v. United States, 523 U.S. 224 (1998). 
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glary ... presents the potential risk of physical injury to 
another sufficient to satisfy the ACCA’s definition of a ‘vio- 
lent felony,’” 430 F. 3d 1150, 1157 (2005)), and it is the center 
of the parties’ dispute before this Court. 

The problem with the Court’s approach to determining 
which crimes fit within the residual provision is that it is 
almost entirely ad hoc. This crime, the Court says, does 
“involv[e] conduct that presents a serious potential risk of 
physical injury to another.” That gets this case off our 
docket, sure enough. But it utterly fails to do what this 
Court is supposed to do: provide guidance concrete enough 
to ensure that the ACCA residual provision will be applied 
with an acceptable degree of consistency by the hundreds of 
district judges who impose sentences every day. The one 
guideline the Court does suggest is that the sentencer should 
compare the unenumerated offense at issue with the “closest 
analog” among the four offenses that are set forth (burglary, 
arson, extortion, and crimes involving the use of explosives), 
and should include the unenumerated offense within ACCA 
if the risk it poses is “comparable.” Ante, at 203. The prin- 
cipal attraction of this test, I suspect, is that it makes it 
relatively easy to decide the present case (though, as I shall 
subsequently discuss, I think the Court reaches the wrong 
conclusion as to whether attempted burglary poses a compa- 
rable risk). Assuming that “comparable” means “about the 
same,” the Court’s test does provide some guidance where 
the most closely analogous offense is clear (as here) and the 
risk is comparable. But what if, as will very often be the 
case, it is not at all obvious which of the four enumerated 
offenses is the closest analog—or if (to tell the truth) none 
of them is analogous at all? Is, for example, driving under 
the influence of alcohol more analogous to burglary, arson, 
extortion, or a crime involving use of explosives? And if an 
analog is identified, what is to be done if the offense at issue 
does not present a comparable risk? The Court declines to 
say, but it seems inconceivable that it means the offense to 
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be excluded from ACCA for that reason. For example, it 
does not comport with any conceivable congressional intent 
to disqualify an unenumerated crime that is most analogous 
to arson and presents nowhere near the risk of injury posed 
by arson, but presents a far greater risk of injury than bur- 
glary, which Congress has explicitly included. Thus, for 
what is probably the vast majority of cases, today’s opinion 
provides no guidance whatever, leaving the lower courts to 
their own devices in deciding, crime-by-crime, which convic- 
tion “involves conduct that presents a serious potential risk 
of physical injury to another.” It will take decades, and doz- 
ens of grants of certiorari, to allocate all the Nation’s crimes 
to one or the other side of this entirely reasonable and en- 
tirely indeterminate line. Compare ante, at 204 (concluding 
that attempted burglary poses sufficient risk), with Leocal v. 
Ashcroft, 543 U.S. 1 (2004) (concluding that driving under 
the influence of alcohol does not pose a “substantial risk that 
physical force against the person or property of another may 
be used,” 18 U.S. C. §16(b)). 

Imprecision and indeterminacy are particularly inappro- 
priate in the application of a criminal statute. Years of 
prison hinge on the scope of ACCA’s residual provision, yet 
its boundaries are ill defined. If we are not going to deny 
effect to this statute as being impermissibly vague, see 
Part III, infra, we have the responsibility to derive from the 
text rules of application that will provide notice of what is 
covered and prevent arbitrary or discriminatory sentencing. 
See Kolender v. Lawson, 461 U.S. 352, 357 (1983). Offend- 
ers should be on notice that a particular course of conduct 
will result in a mandatory minimum prison term of 15 years. 
The Court prefers to keep them guessing. 


II 


The residual provision of clause (ii) of ACCA’s definition of 
violent felony—the clause that sweeps within ACCA’s ambit 
any crime that “otherwise involves conduct that presents a 
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serious potential risk of physical injury to another”—is, to 
put it mildly, not a model of clarity. I do not pretend to have 
an all-encompassing solution that provides for crystal-clear 
application of the statute in all contexts. But we can do 
much better than today’s opinion with what Congress has 
given us. 


A 


The Eleventh Circuit properly sought to resolve this 
case by employing the “categorical approach” of looking only 
to the statutory elements of attempted burglary. See 430 
F. 3d, at 1154, 1156-1157. This “generally prohibits the 
later court from delving into particular facts disclosed by the 
record of conviction, thus leaving the court normally to ‘look 
only to the fact of conviction and the statutory definition of 
the prior offense.’” Shepard v. United States, 544 U.S. 18, 
17 (2005) (quoting Taylor v. United States, 495 U.S. 575, 602 
(1990)). As the Court does, ante, at 202, I would also begin 
with this approach. 

The Government would have us provide some certainty— 
at least enough to decide the present case—by holding that 
the attempt to commit a crime of violence should be treated 
the same as the completed crime. It points out that various 
federal laws, and many state laws, punish attempt with the 
same sanction as the completed crime. See Brief for United 
States 18-20. This would be persuasive if punishment were 
meted out solely on the basis of the risk of physical injury 
that a crime presents. It seems to me, however, that similar 
punishment does not necessarily imply similar risk; it more 
likely represents a judgment that the two crimes display a 
similar degree of depravity deserving of punishment or need- 
ful of deterrence. A person guilty of attempted burglary 
may not have placed anyone at physical risk, but he was just 
as willing to do so as the successful burglar. It seems to me 
impossible to say that equivalence of punishment suggests 
equivalence of imposed risk. I therefore look elsewhere for 
some clarification of the statutory text. 
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First to invite analysis is the word Congress placed at the 
forefront of the residual provision: “otherwise.” When used 
as an adverb (as it is in § 924(e)(2)(B)(@ii), modifying the verb 
“involves”), “otherwise” is defined as “[i]n a different man- 
ner” or “in another way.” Webster’s New International 
Dictionary 1729 (2d ed. 1954). Thus, the most natural read- 
ing of the statute is that committing one of the enumerated 
crimes (burglary, arson, extortion, or crimes involving explo- 
sives) is one way to commit a crime “involv[ing] conduct that 
presents a serious potential risk of physical injury to an- 
other”; and that other ways of committing a crime of that 
character similarly constitute “violent felon[ies].” In other 
words, the enumerated crimes are examples of what Con- 
gress had in mind under the residual provision, and the re- 
sidual provision should be interpreted with those examples 
in mind. This commonsense principle of construction is 
sometimes referred to as the canon of ejyusdem generis: 
“(When a general word or phrase follows a list of specific 
persons or things, the general word or phrase will be inter- 
preted to include only persons or things of the same type 
as those listed.” Black’s Law Dictionary 535 (7th ed. 1999) 
(Black’s); see, e.g., Washington State Dept. of Social and 
Health Servs. v. Guardianship Estate of Keffeler, 537 U.S. 
371, 384-385 (2003). In this case, the application of that 
principle suggests that what the residual provision means by 
the general phrase “conduct that presents a serious potential 
risk of physical injury to another” is conduct that resembles, 
insofar as the degree of such risk is concerned, the previously 
enumerated crimes.' 


1'The Court imprecisely identifies the common characteristic of the enu- 
merated offenses, and therefore the defining characteristic of the residual 
provision, as crimes that “create significant risks of bodily injury or con- 
frontation that might result in bodily injury.” Ante, at 199 (emphasis 
added). Of course, adding the word “confrontation” is a convenient way 
of shoehorning attempted burglary into the ambit of the residual provi- 
sion, but it is an invention entirely divorced from the statutory text. 


Cite as: 550 U.S. 192 (2007) 219 


SCALIA, J., dissenting 


In another context, I might conclude that any degree of 
risk that is merely similar, even if slightly less, would qual- 
ify. Obviously, such an interpretation would leave a good 
deal of ambiguity on the downside: How low on the risk scale 
can one go before the risk becomes too dissimilar from the 
enumerated crimes? Since the text sets forth no criterion, 
courts might vary dramatically in their answer. Cf. Leocal, 
543 U.S. 1 (reversing the Eleventh Circuit’s determination 
that driving under the influence of alcohol qualifies as a 
crime of violence under 18 U.S. C. $16). Where it is reason- 
ably avoidable, such indeterminateness is unacceptable in the 
context of criminal sanctions. The rule of lenity, grounded 
in part on the need to give “ ‘fair warning’” of what is encom- 
passed by a criminal statute, United States v. Bass, 404 U.S. 
336, 348 (1971) (quoting McBoyle v. United States, 283 U.S. 
25, 27 (1931)), demands that we give this text the more nar- 
row reading of which it is susceptible. The requirement 
that the degree of risk be similar to that for the enumerated 
crimes means that it be no lesser than the risk posed by the 
least dangerous of those enumerated crimes. 


B 


I would turn, then, to the next logical question: Which of 
the four enumerated crimes—burglary, arson, extortion, or 
crimes involving use of explosives—poses the least “serious 
potential risk of physical injury to another”? The two that 
involve use of fire or explosives cannot possibly qualify. 
Thus, the question I must address is whether burglary or 
extortion poses a lesser risk. To do so, I must first define 
those crimes. 

In Taylor, we defined “burglary” as used in the very pro- 
vision of ACCA at issue here. We first determined that 
“‘burglary’ in §924(e) must have some uniform definition 
independent of the labels employed by the various States’ 
criminal codes.” 495 U.S., at 592. We considered but re- 
jected the common-law definition, finding that “the contem- 
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porary understanding of ‘burglary’ has diverged a long way 
from its common-law roots.” IJd., at 593. Ultimately, we 
concluded that “Congress meant by ‘burglary’ the generic 
sense in which the term is now used in the criminal codes of 
most States.” Jd., at 598. To determine that sense, we 
looked for guidance to 2 W. LaFave & A. Scott, Substantive 
Criminal Law (1986), and the American Law Institute’s 
Model Penal Code (1980). We defined “burglary” as “any 
crime, regardless of its exact definition or label, having the 
basic elements of unlawful or unprivileged entry into, or re- 
maining in, a building or structure, with intent to commit a 
crime.” Taylor, supra, at 599. 

In defining “extortion” for purposes of ACCA, I would fol- 
low the same approach. “At common law, extortion was a 
property offense committed by a public official who took ‘any 
money or thing of value’ that was not due to him under the 
pretense that he was entitled to such property by virtue of 
his office.” Scheidler v. National Organization for Women, 
Inc., 587 U.S. 398, 402 (2003) (quoting 4 W. Blackstone, Com- 
mentaries on the Laws of England 141 (1769), and citing 3 
R. Anderson, Wharton’s Criminal Law and Procedure § 1393, 
pp. 790-791 (1957)); see also 3 W. LaFave, Substantive Crimi- 
nal Law § 20.4 (2d ed. 2003). As with burglary, however, 
modern conceptions of extortion have gone well beyond the 
common-law understanding. In the Hobbs Act, for exam- 
ple, Congress “explicitly ‘expanded the common-law defini- 
tion of extortion to include acts by private individuals.’” 
Scheidler, supra, at 402 (quoting Evans v. United States, 504 
U.S. 255, 261 (1992)). And whereas the Hobbs Act retained 
the common-law requirement that something of value actu- 
ally be acquired by the extortionist, Scheidler, supra, at 
404-405, the majority of state statutes require only “that the 
defendant make a threat with intent thereby to acquire the 
victim’s property,” 3 LaFave, Substantive Criminal Law 
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§20.4(a)(1), at 199 (emphasis added). Further, under most 
state statutes, the category of qualifying threats has ex- 
panded dramatically, to include threats to: “kill the victim in 
the future,” “cause economic harm,” “‘bring about or con- 
tinue a strike, boycott or other collective unofficial action,’ ” 
“unlawfully detain,” “accuse the victim of a crime,” “expose 
some disgraceful defect or secret of the victim which, when 
known, would subject him to public ridicule or disgrace,” and 
‘impair one’s credit or business repute.” Id., §20.4(a)(4), 
at 200, 201. 

The Model Penal Code’s definition of “Theft by Extortion” 
reflects this expansive modern notion of the crime: 


“A person is guilty of theft [by extortion] if he pur- 
posely obtains property of another by threatening to: 

“(1) inflict bodily injury on anyone or commit any 
other criminal offense; or 

“(2) accuse anyone of a criminal offense; or 

“(3) expose any secret tending to subject any person 
to hatred, contempt or ridicule, or to impair his credit 
or business repute; or 

“(4) take or withhold action as an official, or cause an 
official to take or withhold action; or 

“(5) bring about or continue a strike, boycott or other 
collective unofficial action, if the property is not de- 
manded or received for the benefit of the group in whose 
interest the actor purports to act; or 

“(6) testify or provide information or withhold testi- 
mony or information with respect to another’s legal 
claim or defense; or 

“(7) inflict any other harm which would not benefit 
the actor.” § 223.4, at 201. 


Other federal statutes, including the Hobbs Act, 18 U.S.C. 
§1951, the Travel Act, $1952 (2000 ed. and Supp. IV), and 
the Racketeer Influenced and Corrupt Organizations Act 
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(RICO), $1961 et seqg., use a similarly broad conception of 
extortion. See United States v. Nardello, 393 U.S. 286 
(1969) (Travel Act); Scheidler, swpra (Hobbs Act and RICO).? 

The word “extortion” in ACCA’s definition of “violent fel- 
ony” cannot, however, incorporate the full panoply of threats 
that would qualify under the Model Penal Code, many of 
which are inherently nonviolent. I arrive at this conclusion 
for two reasons: First, another canon of statutory construc- 
tion, noscitur a sociis, which counsels that “the meaning of 
an unclear word or phrase should be determined by the 
words immediately surrounding it.” Black’s 1084; see Kef- 
feler, 5387 U.S., at 384-385. Of course noscitur a sociis is 
just an erudite (or some would say antiquated) way of saying 
what common sense tells us to be true: “[A] word is known 
by the company it keeps,” Jarecki v. G. D. Searle & Co., 367 
U.S. 3038, 307 (1961)—that is to say, which of various possible 
meanings a word should be given must be determined in a 
manner that makes it “fit” with the words with which it is 
closely associated. The words immediately surrounding 
“extortion” in § 924(e)(2)(B)Gi) are “burglary,” “arson,” and 
crimes “involv[ing] use of explosives.” The Model Penal 
Code’s sweeping definition of extortion would sit uncomfort- 
ably indeed amidst this list of crimes which, as the “other- 
wise” residual provision makes plain, are characterized by 
their potential for violence and their risk of physical harm to 
others. ACCA’s usage of “extortion” differs from the con- 


?The Hobbs Act contains its own definition of extortion: “the obtaining 
of property from another, with his consent, induced by wrongful use of 
actual or threatened force, violence, or fear, or under color of official 
right.” 18 U.S.C. §1951(b)(2).. In Nardello and Scheidler—where we 
were required to define generic extortion for purposes of the Travel Act 
and RICO, both of which leave the term undefined—we defined it as “ob- 
taining something of value from another with his consent induced by the 
wrongful use of force, fear, or threats.” Scheidler, 537 U.S., at 409 (inter- 
nal quotation marks omitted); see also Nardello, 393 U. S., at 290, 296 
(agreeing with the Government that extortion means “obtaining some- 
thing of value from another with his consent induced by the wrongful use 
of force, fear, or threats”). 
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text in which the word appears in the Travel Act, where it 
is one of a list of crimes “often used by organized crime to 
collect ... revenue,” Nardello, supra, at 291, n. 8, including 
bribery. And it differs from the context in which “extor- 
tion” appears in RICO, where it is part of a laundry list of 
nearly every federal crime under the sun. See 18 U.S.C. 
§ 1961(1) (2000 ed., Supp. IV).® 

What is suggested by the canon is reinforced by the fact 
that both the original common-law notion of extortion, and 
the full expanse of the modern definition, include crimes so 
inherently wnlikely to cause physical harm that it would set 
the bar of the residual provision at a level that could embrace 
virtually any offense—making the limitation to “serious po- 
tential risk of physical injury to another” utterly incompre- 
hensible.* See Part III, infra. I therefore assume that ex- 


3Two Courts of Appeals have also demonstrated the conundrum posed 
by Congress’s inclusion of extortion in ACCA’s list of enumerated violent 
felonies. See United States v. DeLuca, 17 F. 3d 6, 8 (CA1 1994) (“The 
linchpin of [appellant’s] theory is the suggestion that all extortions are not 
equal... . [W]e give appellant high marks for ingenuity”); United States 
v. Anderson, 989 F. 2d 310, 312 (CA9 1993) (Kozinski, J.) (“[DJetermin[ing] 
whether a crime [is a violent felony] .. . is not, with regard to ‘extortion,’ 
an easy matter. In Taylor [v. United States, 495 U.S. 575 (1990)], the 
Court focused on the interstate consensus on the definition of ‘burglary,’ 
... but there’s no such consensus on extortion. . . . It’s impossible to know 
which definition the legislators who voted for [ACCA] had in mind. Quite 
likely most of them weren’t thinking of any particular definition at all”). 
These Courts ultimately decided to use different definitions of extortion. 
See DeLuca, supra, at 9 (deciding on the Model Penal Code approach); 
Anderson, supra, at 313 (deciding on the Hobbs Act definition). 

“The Court explains, for example, that modern extortion could include 
“an anonymous blackmailer threaten[ing] to release embarrassing personal 
information about the victim unless he is mailed regular payments,” a 
crime involving a “risk of physical injury to another approach[ing] zero.” 
Ante, at 208. Thus, were the complete modern notion of extortion 
adopted, it is clear that extortion would be the least risky of the four 
enumerated crimes. That would mean that any crime posing at least as 
much risk of physical injury as extortion would qualify under the ACCA 
residual provision. But virtually any crime could qualify, so that courts 
would have the power to subject almost any repeat offender to ACCA’s 
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tortion under ACCA is: the obtaining of something of value 
from another, with his consent, induced by the wrongful use 
or threatened use of force against the person or property of 
another. Cf. Leocal, 543 U.S., at 13 discussing the relation- 
ship between the “use of force against the person or property 
of another” and “crimef[s] of violence under 18 U.S. C. § 16”). 

One final consideration is worthy of mention. I must 
make sure that my restricted definition of generic extortion 
does not render the inclusion of extortion in § 924(e)(2)(B)(ii) 
superfluous in light of §924(e)(2)(B)(@i). “It is our duty to 
give effect, if possible, to every clause and word of a statute.” 
Duncan v. Walker, 533 U.S. 167, 174 (2001) (internal quota- 
tion marks omitted). Clause (i) already includes in ACCA’s 
definition of “violent felony” any crime that “has as an ele- 
ment the use, attempted use, or threatened use of physical 
force against the person of another.” My narrow definition 
of extortion passes the surplusage test only if it includes 
crimes that would not be covered by this provision. That is 
not a problem, since my definition includes the use or threat- 
ened use of force against property, whereas clause (i) is lim- 
ited to force against the person. Thus, the obtaining of 
someone else’s money by threatening to wreck his place of 
business would fit within clause (ii) but not within clause (i). 

Having defined burglary and extortion, I return to the 
question that launched this investigation in the first place: 
Which of the two poses the least “serious potential risk of 
physical injury to another”? Recall the definitions: bur- 
glary is the “unlawful or unprivileged entry into, or remain- 
ing in, a building or structure, with intent to commit a 
crime”; extortion is “the obtaining of something of value 


15-year mandatory minimum. Indeed, this seems to be the reality of 
what is taking place in the lower courts. See, e. g., United States v. John- 
son, 417 F. 3d 990 (CA8 2005) (operating a dump truck without consent of 
the owner is a violent felony under ACCA); United States v. Springfield, 
196 F. 3d 1180 (CA10 1999) (“walkaway” escape from prison honor camp 
is a violent felony under ACCA). 
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from another, with his consent, induced by the wrongful use 
or threatened use of force against the person or property of 
another.” Every victim of extortion is the object of a 
threat, to his person or his property; if he ignores that 
threat, or resists it by seeking to protect his property, he 
may be harmed. Burglary, on the other hand, involves only 
the possibility that a confrontation will take place while the 
crime is underway; the risk of physical harm can become a 
reality only if the property owner happens to be present, a 
situation which the burglar ordinarily seeks to avoid. The 
extortionist, moreover, has already expressed his willing- 
ness to commit a violent act; the burglar may be prepared 
to flee at the first sign of human presence. I think it obvious 
that burglary is less inherently risky than extortion, and 
thus the least inherently risky of the four crimes enumerated 
in §924(e)(2)(B)(ii). 


Having concluded in Part II-A that a crime may qualify 
under ACCA’s violent felony residual provision only if it 
poses at least as much risk of physical injury to another as 
the least risky of the enumerated crimes; and in Part II-B 
that the least risky of the enumerated crimes is burglary; I 
am finally able to turn to the ultimate question posed by 
this case: Does attempted burglary categorically qualify as a 
violent felony under ACCA’s residual provision? Or as my 
analysis has recast that question, does attempted burglary 
categorically involve conduct that poses at least as much risk 
of physical injury to another as completed burglary? Con- 
trary to what the Court says, ante, at 203-207, the answer 
must be no. 

In Taylor, we discussed the risks posed by the conduct 
involved in a completed burglary. We found it significant 
that a burglary involves “invasion of victims’ homes or work- 
places,” 495 U.S., at 581 (internal quotation marks and 
brackets omitted), and we dwelled on such an invasion’s “in- 
herent potential for harm to persons,” id., at 588. In com- 
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paring attempted burglary to completed burglary, the Court 
focuses almost exclusively on “the possibility of a face-to-face 
confrontation between the burglar and a third party.” Ante, 
at 203. But it ignores numerous other factors that make a 
completed burglary far more dangerous than a failed one: 
the closer proximity between burglar and victim where a 
confrontation takes place inside the confined space of the vic- 
tim’s home; the greater likelihood of the victim’s initiating 
violence inside his home to protect his family and property; 
the greater likelihood that any confrontation inside the home 
will be between the burglar and the occupant of the home, 
rather than the police. The so-called “confrontation” the 
Court envisions between a would-be burglar and a third 
party while the burglar is still owtside the home is likely to 
consist of nothing more than the occupant’s yelling “Who’s 
there?” from his window, and the burglar’s running away. 
It is simply not the case, as the Court apparently believes, 
that would-be home entries are often reduced to attempted 
home entries by physical confrontation between home- 
owner and criminal while the latter is still outside the house. 
(One must envision a householder throwing open his front 
door, shotgun in hand, just as the would-be burglar is trying 
to pick the lock.) 

As we have previously stated, it is “[t]he fact that an of- 
fender enters a building to commit a crime [that] creates the 
possibility of a violent confrontation between the offender 
and an occupant, caretaker, or some other person who comes 
to investigate.” Taylor, supra, at 588 (emphasis added); see 
also Leocal, supra, at 10 (“[Blurglary, by its nature, in- 
volves a substantial risk that the burglar will use force 
against a victim in completing the crime” (emphasis added)). 
By definition, a perpetrator who has been convicted only of 
attempted burglary has failed to make it inside the home or 
workplace. (Indeed, a criminal convicted only of attempted 
burglary almost certainly injured no one; otherwise, he 
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would have been convicted of something far more serious, 
such as assault or murder.) Thus, the full extent of the risk 
that burglary poses—the entry into the home that makes 
burglary such a threat to the physical safety of its victim— 
is necessarily absent in attempted burglary, however “at- 
tempt” is defined. 

Because attempted burglary categorically poses a less 
“serious potential risk of physical injury to another” than 
burglary, the least risky of ACCA’s enumerated crimes, I 
would hold that it cannot be a predicate “violent felony” 
for purposes of ACCA’s mandatory minimum sentencing 
enhancement, §924(e) (2000 ed. and Supp. IV), regardless 
of how close a State’s attempt statute requires the perpetra- 
tor come to completing the underlying offense.° 


D 


The Court observes, with undoubted accuracy, that my ap- 
proach is not perfect. It leaves it to courts to decide, 
“Twlithout hard statistics” to guide them, ante, at 210, the 
degree of risk of physical injury posed by various crimes. 
But this is an imponderable that cannot be avoided when 
dealing with a statute that turns upon “a serious potential 
risk of physical injury to another.” It inheres in the Court’s 
puny solution as well (how does the Court know that at- 
tempted burglary poses the same risk as burglary?). What 
this dissent must establish is not that my solution is perfect, 
but that it is substantially better than what the Court pro- 
poses. And there is little doubt of that. For in addition to 


5There is no need to apply the modified categorical approach in this 
case. Under that approach, the most the Government could achieve 
would be to narrow the type of Florida burglary underlying James’s con- 
viction so that it falls within generic ACCA burglary. As I discussed 
above, however, even the attempt to commit a generic ACCA burglary 
could not qualify as a violent felony under ACCA. Thus, there is no need 
to remand; the Eleventh Circuit should simply be reversed. 
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leaving up in the air for judicial determination how much 
risk of physical injury each crime presents, the Court’s unin- 
formative opinion leaves open, to be guessed at by lower 
courts and by those subjected to this law: (1) whether the 
degree of risk covered by the residual provision is limited by 
the degrees of risk presented by the enumerated crimes; ° 
(2) if so, whether extortion is to be given its broadest mean- 
ing, which would embrace crimes with virtually no risk of 
physical injury; and most importantly (8) where in the world 
to set the minimum risk of physical injury that will qualify. 
This indeed leaves the lower courts and those subject to this 
law to sail upon a virtual sea of doubt. The only thing the 
Court decides (and that, in my view, erroneously) is that 
attempted burglary poses the same risk of physical injury 
as burglary, and hence is covered without the need to ad- 
dress these other bothersome questions (how wonderfully 
convenient!). 

It is only the Court’s decision-averse solution that enables 
it to accuse me of “unnecessarily decid[ing]” the meaning 
of extortion, ante, at 209. The Court accurately, but quite 
irrelevantly, asserts the following: 


“[E]ven if an unenumerated offense could not qualify 
without presenting at least as much risk as the least 
risky of the enumerated offenses, it would not be neces- 
sary to identify the least risky of those offenses in order 
to decide this case. Rather, it would be sufficient to 
establish simply that the unenumerated offense pre- 


‘The Court plays with this question, but does not resolve it, merely 
stating that there is a “possibility that an offense may present ‘a serious 
risk of physical injury to another’ without presenting as great a risk as 
any of the enumerated offenses.” Ante, at 209. Of course, in light of its 
ultimate conclusion regarding attempted burglary, the Court could not 
resolve this question without being guilty of what it accuses me of: “unnec- 
essarily decid[ing] an important question,” ibid.; any pronouncement on 
this point would be pure dictum. 
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sented at least as much risk as one of the enumerated 
offenses.” Ante, at 209-210 (emphasis added). 


That is true enough, and I would be properly criticized for 
reaching an unnecessary question if, like the Court, I found 
attempted burglary to be as risky as burglary. Since I do 
not, however, it is unavoidable that I determine the meaning 
of extortion, in order to decide whether attempted burglary 
is less risky than that. The Court’s criticism amounts to 
nothing more than a procedural quibble: Instead of deciding, 
as I have, (1) that arson and the use of explosives are the 
most risky of the enumerated crimes; (2) that as between 
burglary and extortion, burglary is the less risky (a deter- 
mination requiring me to decide the meaning of extortion); 
and finally (8) that attempted burglary is less risky than 
burglary, I should have decided (1) that attempted burglary 
is less risky than arson, the use of explosives, and burglary; 
and only then (2) that attempted burglary is less risky than 
extortion (a determination requiring me to decide the mean- 
ing of extortion). Perhaps so, but it is surely a distinction 
without a real-world difference. Under either approach, 
determining the meaning of extortion is unquestionably 
NECESSArY. 
III 


Congress passed ACCA to enhance punishment for gun- 
wielding offenders who have, inter alia, previously com- 
mitted crimes that pose a “serious potential risk of physical 
injury to another.” Congress provided examples of crimes 
that meet this eminently reasonable but entirely abstract 
condition. Unfortunately, however, the four examples have 
little in common, most especially with respect to the level of 
risk of physical injury they pose. Such shoddy draftsman- 
ship puts courts to a difficult choice: They can (1) apply the 
ACCA enhancement to virtually all predicate offenses, see 
n. 4, swpra; (2) apply it case by case in its pristine abstrac- 
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tion, finding it applicable whenever the particular sentencing 
judge (or the particular reviewing panel) believes there is a 
“serious potential risk of physical injury to another” (what- 
ever that means); (3) try to figure out a coherent way of 
interpreting the statute so that it applies in a relatively pre- 
dictable and administrable fashion to a smaller subset of 
crimes; or (4) recognize the statute for the drafting failure it 
is and hold it void for vagueness, see Kolender, 461 U.S., at 
357; Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939). 

I would choose either the third option (which I have tried 
to implement) or the fourth, since I believe the first two to 
be impermissible. If Congress wanted the first—subjecting 
all repeat offenders to a 15-year mandatory minimum prison 
term—it could very easily have crafted a statute which said 
that. ACCA, with its tedious definition of “violent felony,” 
was obviously not meant to have such an effect. The second 
option (the one chosen by the Court today)—essentially leav- 
ing it to the courts to apply the vague language in a manner 
that is ex ante (if not at the end of the day) highly unpredict- 
able—violates, in my view, the constitutional prohibition 
against vague criminal laws.’ Congress has simply abdi- 
cated its responsibility when it passes a criminal statute 
insusceptible of an interpretation that enables principled, 
predictable application; and this Court has abdicated its 
responsibility when it allows that. Today’s opinion permits 


™The Court contends that the provision at issue here, even when left 
entirely unexplained (as today’s opinion skillfully accomplishes) cannot be 
unconstitutionally vague, because “[s]imilar formulations have been used 
in other federal and state criminal statutes.” Ante, at 210, n. 6. None 
of the provisions the Court cites, however, is similar in the crucial relevant 
respect: None prefaces its judicially-to-be-determined requirement of risk 
of physical injury with the word “otherwise,” preceded by four confusing 
examples that have little in common with respect to the supposedly defin- 
ing characteristic. The phrase “shades of red,” standing alone, does not 
generate confusion or unpredictability; but the phrase “fire-engine red, 
light pink, maroon, navy blwe, or colors that otherwise involve shades of 
red” assuredly does so. 
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an unintelligible criminal statute to survive uncorrected, un- 
guided, and unexplained. I respectfully dissent. 


JUSTICE THOMAS, dissenting. 


For the reasons set forth in my opinion concurring in part 
and concurring in the judgment in Shepard v. United States, 
544 U.S. 18, 27 (2005), I believe that “[t]he constitutional 
infirmity of §924(e)(1) as applied to [James] makes today’s 
decision an unnecessary exercise.” Apprendi v. New Jersey, 
5380 U.S. 466 (2000), and its progeny prohibit judges from 
“makling] a finding that raises [a defendant’s] sentence be- 
yond the sentence that could have lawfully been imposed by 
reference to facts found by the jury or admitted by the de- 
fendant.” United States v. Booker, 543 U.S. 220, 317-318 
(2005) (THOMAS, J., dissenting in part). Yet that is precisely 
what the Armed Career Criminal Act, 18 U.S.C. §924¢@) 
(2000 ed. and Supp. IV), permits in this case. 

Petitioner Alphonso James pleaded guilty to being a felon 
in possession of a firearm, in violation of §922(¢)(1) (2000 
ed.), which exposed him to a maximum sentence of 10 years 
under §924(a)(2). Section 924(e)(1) (2000 ed., Supp. IV), 
however, mandated a minimum 15-year sentence if James 
had three prior convictions for “a violent felony or a serious 
drug offense.” James admitted he had been convicted of 
three prior felonies, but he argued that one of those felon- 
ies—his conviction for attempted burglary of a dwelling, in 
violation of Fla. Stat. $$ 810.02 and 777.04 (2006)—was not a 
“violent felony” for purposes of 18 U.S.C. $924(e)(1) (2000 
ed., Supp. IV). The District Court resolved this disputed 
fact in favor of the Government and increased James’ sen- 
tence accordingly. Relying on the scheme we initially cre- 
ated in Taylor v. United States, 495 U.S. 575 (1990), the 
Court of Appeals affirmed. 

Section 924(e)(1), in conjunction with Taylor, Shepard, and 
now today’s decision, “explain[s] to lower courts how to con- 
duct factfinding that is, according to the logic of this Court’s 
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intervening precedents, unconstitutional in this very case.” 
Shepard, supra, at 27 (THOMAS, J., concurring in part and 
concurring in judgment). For that reason, I respectfully 
dissent. 
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ABDUL-KABIR, FKA COLE v. QUARTERMAN, DIREC- 
TOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE, 
CORRECTIONAL INSTITUTIONS DIVISION 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT 


No. 05-11284. Argued January 17, 2007—Decided April 25, 2007 


Petitioner Abdul-Kabir (fka Cole) was convicted of capital murder. At 
sentencing, the trial judge asked the jury to answer two special issues, 
affirmative answers to which would require the judge to impose a death 
sentence: whether Cole’s conduct was committed deliberately and with 
the reasonable expectation it would result in his victim’s death and 
whether it was probable he would commit future violent acts constitut- 
ing a continuing threat to society. Cole’s mitigating evidence included 
family members’ testimony describing his unhappy childhood as well as 
expert testimony which, to some extent, contradicted the State’s claim 
he was dangerous, but primarily sought to reduce his moral culpability 
by explaining his violent propensities as attributable to neurological 
damage and childhood neglect and abandonment. However, the prose- 
cutor discouraged jurors from taking these latter considerations into 
account, advising them instead to answer the special issues based only 
on the facts and to disregard any other views as to what might consti- 
tute an appropriate punishment for this particular defendant. After 
the trial judge’s refusal to give Cole’s requested instructions, which 
would have authorized a negative answer to either of the special issues 
on the basis of any evidence the jury perceived as mitigating, the jury 
answered both issues in the affirmative, and Cole was sentenced to 
death. The Texas Court of Criminal Appeals (CCA) affirmed on direct 
appeal, and Cole applied for habeas relief in the trial court, which ulti- 
mately recommended denial of the application. Adopting the trial 
court’s findings of fact and conclusions of law with respect to all of Cole’s 
claims, including his argument that the special issues precluded the jury 
from properly considering and giving effect to his mitigating evidence, 
the CCA denied Cole collateral relief. 

Cole then filed a federal habeas petition, asserting principally that the 
sentencing jury was unable to consider and give effect to his mitigating 
evidence in violation of the Constitution. Recognizing that Penry v. 
Lynaugh, 492 U.S. 302 (Penry 1, required that juries be given instruc- 
tions allowing them to give effect to a defendant’s mitigating evidence 
and to express their reasoned moral response to that evidence in deter- 
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mining whether to recommend death, the District Court nevertheless 
relied on the Fifth Circuit’s analysis for evaluating Penry claims, requir- 
ing a defendant to show a nexus between his uniquely severe permanent 
condition and the criminal act attributed to that condition. Ultimately, 
Cole’s inability to do so doomed his Penry claim. After the Fifth Cir- 
cuit denied Cole’s application for a certificate of appealability (COA), 
this Court held that the Circuit’s test for determining the constitutional 
relevance of mitigating evidence had “no foundation in the decisions of 
this Court,” Tennard v. Dretke, 542 U.S. 274, 284, and therefore vacated 
the COA denial. On remand, the Fifth Circuit focused primarily on 
Cole’s expert testimony rather than that of his family, concluding that 
the special issues allowed the jury to give full consideration and full 
effect to his mitigating evidence, and affirming the denial of federal ha- 
beas relief. 

Held: Because there is a reasonable likelihood that the state trial court’s 
instructions prevented jurors from giving meaningful consideration to 
constitutionally relevant mitigating evidence, the CCA’s merits adjudi- 
cation “resulted in a decision that was contrary to, or involved an un- 
reasonable application of, clearly established Federal law, as determined 
by [this] Court,” 28 U.S. C. §2254(d)(1), and thereby warranted federal 
habeas relief. Pp. 246-265. 

(a) This Court has long recognized that sentencing juries must be 
able to give meaningful consideration and effect to all mitigating evi- 
dence that might provide a basis for refusing to impose the death pen- 
alty on a particular individual, notwithstanding the severity of his crime 
or his potential to commit similar offenses in the future. See, e. g., the 
plurality opinion in Lockett v. Ohio, 438 U.S. 586, 604. Among other 
things, however, the Lockett plurality distinguished the Ohio statute 
there invalidated from the Texas statute upheld in Jurek v. Texas, 428 
U.S. 262, on the ground that the latter Act did not “clearly operatf[e] at 
that time to prevent the sentencer from considering any aspect of the 
defendant’s character and record or any circumstances of his offense as 
an independently mitigating factor,” 438 U.S., at 607. Nevertheless, 
the Court later made clear that sentencing under the Texas statute must 
accord with the Lockett rule. In Franklin v. Lynaugh, 487 U.S. 164, 
185, Justice O’Connor’s opinion concurring in the judgment expressed 
the view of five Justices when she emphasized that “the right to have 
the sentencer consider and weigh relevant mitigating evidence would be 
meaningless unless the sentencer was also permitted to give effect to 
its consideration” in imposing sentence. Justice O’Connor’s opinion for 
the Court in Penry I, which unquestionably governs the facts of this 
case, endorsed the same views she had expressed in Franklin. In 
Penry I, the Court first held that in contending that his mental- 
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retardation and abusive-childhood mitigating evidence provided a basis 
for a life sentence rather than death and that the sentencing jury should 
have been instructed to consider that evidence, Penry was not asking 
the Court to make new law because he was relying on a rule “dictated” 
by earlier cases, 492 U.S., at 321, as defined by Justice O’Connor’s con- 
currence in Franklin v. Lynaugh. Applying that standard, Penry I 
held that neither of Texas’ special issues allowed the jury to give mean- 
ingful effect to Penry’s mitigating evidence. The Penry I Court empha- 
sized with respect to Texas’ “future dangerousness” special issue (as 
composed at the time of both Penry’s and Cole’s sentencing proceedings) 
that Penry’s mitigating evidence functioned as a “two-edged sword” be- 
cause it might “diminish his blameworthiness . . . even as it indicate[d] 
a probability that he [would] be dangerous.” 492 U.S., at 324. The 
Court therefore required an appropriate instruction directing a jury to 
consider fully the mitigating evidence as it bears on the extent to which 
a defendant is undeserving of death. Id., at 323. Thus, where the evi- 
dence is double edged or as likely to be viewed as aggravating as it is 
as mitigating, the statute does not allow it to be given adequate consid- 
eration. Pp. 246-256. 

(b) The Texas trial judge’s recommendation to the CCA to deny col- 
lateral relief in this case was unsupported by either the text or the 
reasoning in Penry I. Under Penry I, Cole’s family members’ testi- 
mony, as well as the portions of his expert testimony suggesting that 
his dangerousness resulted from a rough childhood and neurological 
damage, were not relevant to either of the special verdict questions, 
except, possibly, as evidence of future dangerousness. Because this 
would not satisfy Penry I’s requirement that the evidence be permitted 
its mitigating force beyond the special issues’ scope, it would have fol- 
lowed that those issues failed to provide the jury with a vehicle for 
expressing its “reasoned moral response” to Cole’s mitigating evidence. 
In denying Cole relief, however, the Texas trial judge relied not on 
Penry I, but on three later Texas cases and Graham v. Collins, 506 U.S. 
461, defining the legal issue whether the mitigating evidence could be 
sufficiently considered as one to be determined on a case-by-case basis, 
depending on the evidence’s nature and on whether its consideration 
was enabled by other evidence in the record. The state court’s primary 
reliance on Graham was misguided. In concluding that granting collat- 
eral relief to a defendant sentenced to death in 1984 would require the 
announcement of a new constitutional rule, the Graham Court, id., at 
468-472, relied heavily on the fact that in 1984 it was reasonable for 
judges to rely on the Franklin plurality’s categorical reading of Jurek, 
which, in its view, expressly and unconditionally upheld the manner in 
which mitigating evidence is considered under the special issues. But 
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in both Franklin and Penry I, a majority ultimately rejected that inter- 
pretation. While neither Franklin nor Penry I was inconsistent with 
Graham’s narrow holding, they suggest that later decisions—including 
Johnson v. Texas, 509 U.S. 350, which refused to adopt the rule Graham 
sought—are more relevant to Cole’s case. The relevance of those cases 
lies not in their results, but in their failure to disturb the basic legal 
principle that continues to govern such cases: The jury must have a 
“meaningful basis to consider the relevant mitigating qualities” of the 
defendant’s proffered evidence. Jd., at 369. Several other reasons 
demonstrate that the CCA’s ruling was not a reasonable application of 
Penry I. First, the ruling ignored the fact that Cole’s mitigating evi- 
dence of childhood deprivation and lack of self-control was relevant to 
his moral culpability for precisely the same reason as Penry’s: It did not 
rebut either deliberateness or future dangerousness but was intended 
to provide the jury with an entirely different reason for not imposing 
death. Second, the trial judge’s assumption that it would be appro- 
priate to look at other testimony to determine whether the jury could 
give mitigating effect to Cole’s family testimony is neither reasonable 
nor supported by Penry I. Third, simply because the jury could give 
mitigating effect to the experts’ predictions that Cole should become 
less dangerous as he aged does not mean that the jury understood it 
could give such effect to other portions of the experts’ testimony or that 
of other witnesses. Pp. 256-260. 

(c) Four of the Court’s more recent cases support the conclusion that 
the CCA’s decision was unsupported by Penry I’s text or reasoning. 
Although holding in Johnson, 509 U.S., at 368, that the Texas special 
issues allowed adequate consideration of petitioner’s youth as a mitigat- 
ing circumstance, the Court also declared that “Penry remains the law 
and must be given a fair reading,” id., at 369. Arguments like those of 
Cole’s prosecutor that the special issues require jurors to disregard the 
force of evidence offered in mitigation and rely only on the facts are at 
odds with the Johnson Court’s understanding that juries could and 
would reach mitigating evidence proffered by a defendant. Further, 
evidence such as that presented by Cole is not like the evidence of youth 
offered in Johnson and Graham, which easily could have supported a 
negative answer to the question of future dangerousness, and is instead 
more like the evidence offered in Penry I, which compelled an affirma- 
tive answer to the same question, despite its mitigating significance. 
That fact provides further support for the conclusion that in a case like 
Cole’s, there is a reasonable likelihood that the special issues would pre- 
clude the jury from giving meaningful consideration to such mitigating 
evidence, as required by Penry I. In three later cases, the Court gave 
Penry I the “fair reading” Johnson contemplated, repudiating several 
Fifth Circuit precedents providing the basis for its narrow reading of 
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Penry I. Penry v. Johnson, 532 U.S. 782, 797 (Penry ID); Tennard, 542 
U.S., at 284; Smith v. Texas, 543 U.S. 37, 46. Pp. 260-263. 


418 F. 3d 494, reversed and remanded. 


STEVENS, J., delivered the opinion of the Court, in which KENNEDY, 
SOUTER, GINSBURG, and BREYER, JJ., joined. ROBERTS, C. J., filed a dis- 
senting opinion, in which SCALIA, THOMAS, and ALITO, JJ., joined, post, 
p. 265. ScAtiA, J., filed a dissenting opinion, in which THOMAS, J., joined, 
and in which ALITO, J., joined as to Part I, post, p. 280. 


Robert C. Owen, by appointment of the Court, 549 U.S. 
1029, argued the cause for petitioner. With him on the 
briefs were Jordan M. Steiker and Raoul D. Schonemann. 

Edward L. Marshall, Assistant Attorney General of 
Texas, argued the cause for respondent. With him on the 
briefs were Greg Abbott, Attorney General, Kent C. Sulli- 
van, First Assistant Attorney General, Eric J. R. Nichols, 
Deputy Attorney General, and Gena Bunn and Carla E. 
Eldred, Assistant Attorneys General.* 


JUSTICE STEVENS delivered the opinion of the Court. 


Petitioner Jalil Abdul-Kabir, formerly known as Ted Cal- 
vin Cole,' contends that there is a reasonable likelihood that 
the trial judge’s instructions to the Texas jury that sen- 
tenced him to death prevented jurors from giving meaning- 
ful consideration to constitutionally relevant mitigating evi- 
dence. He further contends that the judgment of the Texas 
Court of Criminal Appeals (CCA) denying his application for 
postconviction relief on November 24, 1999, misapplied the 
law as clearly established by earlier decisions of this Court, 
thereby warranting relief under the Antiterrorism and Ef- 
fective Death Penalty Act of 1996 (AEDPA), 28 U.S.C. 


*Briefs of amici curiae urging reversal were filed for the American 
Academy of Child and Adolescent Psychiatry et al. by James W. Ellis, 
April Land, and Stephen K. Harper; and for the Child Welfare League of 
America et al. by Jeffrey J. Pokorak, Marsha Levick, and Pamela Harris. 

1 For purposes of consistency with testimony given by witnesses at trial 
and sentencing, we refer to petitioner throughout the opinion by his given 
name, Ted Cole. 
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§2254. We agree with both contentions. Although the rel- 
evant state-court judgment for purposes of our review under 
AEDPA is that adjudicating the merits of Cole’s state habeas 
application, in which these claims were properly raised, we 
are persuaded that the same result would be dictated by 
those cases decided before the state trial court entered its 
judgment affirming Cole’s death sentence on September 26, 
1990. Accordingly, we reverse the judgment of the Court of 
Appeals and remand for further proceedings consistent with 
this opinion. 
I 

In December 1987, Cole, his stepbrother Michael Hickey, 
and Michael’s wife, Kelly, decided to rob and kill Kelly’s 
grandfather, Raymond Richardson, to obtain some cash. 
Two days later they did so. Cole strangled Richardson with 
a dog leash; the group then searched the house and found 
$20 that they used to purchase beer and food. The next day, 
Michael and Kelly surrendered to the police and confessed. 
The police then arrested Cole who also confessed. 

Cole was tried by a jury and convicted of capital murder. 
After a sentencing hearing, the jury was asked to answer 
two special issues: 

“Was the conduct of the defendant, TED CALVIN 
COLE, that caused the death of the deceased, RAY- 
MOND C. RICHARDSON, committed deliberately and 
with the reasonable expectation that the death of the 
deceased or another would result? 


“Is there a probability that the defendant, TED CAL- 
VIN COLE, would commit criminal acts of violence that 
would constitute a continuing threat to society?” App. 
127, 1282 


? These were the two standard Texas special issues in place at the time 
of Cole’s sentencing. In 1991, the Texas Legislature amended the special 
issues in response to this Court’s decision in Penry v. Lynaugh, 492 U.S. 
302 (1989) (Penry I), to include language instructing the jury to decide 
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The trial judge instructed the jury to take into consider- 
ation evidence presented at the guilt phase as well as the 
sentencing phase of the trial but made no reference to miti- 
gating evidence. Under the provisions of the Texas criminal 
code, the jury’s affirmative answers to these two special is- 
sues required the judge to impose a death sentence. See 
Tex. Code Crim. Proc. Ann., Art. 37.071 (Vernon 2006). 

At the sentencing hearing, the State introduced evidence 
that Cole pleaded guilty to an earlier murder when he was 
only 16. Shortly after being released on parole, Cole 
pleaded guilty to charges of aggravated sexual assault on 
two boys and was sentenced to 15 more years in prison. As 
evidence of Cole’s propensity for future dangerousness, the 
State introduced Cole’s diary which, according to the State’s 
expert psychiatrist, Dr. Richard Coons, revealed a compul- 
sive attraction to young boys and an obsession with crim- 
inal activity. Dr. Coons described Cole as a sociopath 
who lacked remorse and would not profit or learn from his 
experiences. 

In response, Cole presented two categories of mitigating 
evidence. The first consisted of testimony from his mother 
and his aunt, who described his unhappy childhood. Cole’s 
parents lived together “off and on” for 10 years, over the 
course of which they had two children, Cole, and his younger 
sister, Carla. App. 35. Shortly after Cole was born, his fa- 
ther was arrested for robbing a liquor store. Cole’s father 
deserted the family several times, abandoning the family 
completely before Cole was five years old. On the last occa- 
sion that Cole saw his father, he dropped Cole off a block 
from where he thought Cole’s mother lived, told Cole to “go 


“(wlhether, taking into consideration all of the evidence, including the cir- 
cumstances of the offense, the defendant’s character and background, and 
the personal moral culpability of the defendant, there is a sufficient miti- 
gating circumstance or circumstances to warrant that a sentence of life 
imprisonment without parole rather than a death sentence be imposed.” 
Tex. Code Crim. Proc. Ann., Art. 37.071, §2(e)(1) (Vernon 2006). 
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find her,” and drove off. IJd., at 42. Cole had no contact 
with his father during the next 10 years. Jbid. After 
Cole’s father left, his mother found herself unable to care for 
Cole and his sister and took the children to live with her 
parents in Oklahoma. Cole’s grandparents were both alco- 
holics—Cole’s mother was herself a self-described “drunk”— 
and lived miles away from other children. Eventually, be- 
cause Cole’s grandparents did not want their daughter or 
her children living with them, Cole’s mother placed him in a 
church-run children’s home, although she kept her daughter 
with her. Over the next five years Cole’s mother visited 
him only twice. Cole’s aunt, who visited him on holidays, 
testified that Cole seemed incapable of expressing any emo- 
tion and that his father never visited him at all. 

The second category of mitigating evidence came from two 
expert witnesses—a psychologist and the former chief men- 
tal health officer for the Texas Department of Corrections— 
who discussed the consequences of Cole’s childhood neglect 
and abandonment. Dr. Jarvis Wright, the psychologist, 
spent 8 to 10 hours interviewing Cole and administering an 
“extensive battery of psychological tests.” IJd., at 63. He 
testified that Cole had “real problems with impulse control” 
apparently resulting from “central nervous damage” com- 
bined with “all the other factors of [his] background.” Id., 
at 69. He also testified that Cole had likely been depressed 
for much of his life, that he had a “painful” background, and 
that he had “never felt loved and worthwhile in his life.” 
Id., at 73, 86. Providing an analogy for Cole’s early develop- 
ment, Dr. Wright stated that “the manufacturing process 
[had] botched the raw material horribly.” IJd., at 73. 

When specifically asked about future dangerousness, 
Dr. Wright acknowledged that “if Ted were released today 
on the street, there’s a much greater probability of danger- 
ous behavior than with the rest of us.” IJd., at 74. Al- 
though he acknowledged the possibility of change or “burn 
out,” he admitted that Cole would likely pose a threat of 
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future dangerousness until “years from now.” Jbid. Ex- 
cept for his prediction that Cole would change as he grew 
older, Dr. Wright’s testimony did not contradict the State’s 
claim that Cole was a dangerous person, but instead sought 
to provide an explanation for his behavior that might reduce 
his moral culpability. 

Dr. Wendell Dickerson, a psychologist who had not previ- 
ously examined Cole, observed that it was difficult to predict 
future dangerousness, but that “violent conduct is predomi- 
nantly, overwhelmingly the province of the young” with the 
risk of violence becoming rare as people grow older. Id., 
at 95. On cross-examination, in response to a hypothetical 
question about a person with Cole’s character and history, 
Dr. Dickerson acknowledged that he would be “alarmed” 
about the future conduct of such a person because “yes, there 
absolutely is a probability that they would commit . . . future 
acts of violence.” Jd., at 113. In sum, the strength of Cole’s 
mitigating evidence was not its potential to contest his im- 
mediate dangerousness, to which end the experts’ testimony 
was at least as harmful as it was helpful. Instead, its 
strength was its tendency to prove that his violent propensi- 
ties were caused by factors beyond his control—namely, neu- 
rological damage and childhood neglect and abandonment. 

It was these latter considerations, however, that the prose- 
cutor discouraged jurors from taking into account when 
formulating their answers to the special issues. During the 
voir dire, the prosecutor advised the jurors that they had a 
duty to answer the special issues based on the facts, and the 
extent to which such facts objectively supported findings of 
deliberateness and future dangerousness, rather than their 
views about what might be an appropriate punishment for 
this particular defendant. For example, juror Beeson was 
asked: 


“(I]f a person had a bad upbringing, but looking at those 
special issues, you felt that they /sic/ met the standards 
regarding deliberateness and being a continuing threat 
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to society, could you still vote ‘yes,’ even though you felt 
like maybe they’d /sic/ had a rough time as a kid? If 
you felt that the facts brought to you by the prosecution 
warranted a ‘yes’ answer, could you put that out of your 
mind and just go by the facts? 


“([T]hat would not keep you from answering ‘yes,’ just 
because a person had a poor upbringing, would it?” XI 
Voir Dire Statement of Facts filed in No. CR88—0043-A 
(Dist. Ct. Tom Green Cty., Tex., 51st Jud. Dist.), p. 1588. 


The prosecutor began his final closing argument with a 
reminder to the jury that during the voir dire they had 
“promised the State that, if it met its burden of proof,” they 
would answer “yes” to both special issues. App. 145. The 
trial judge refused to give any of several instructions re- 
quested by Cole that would have authorized a negative an- 
swer to either of the special issues on the basis of “any evi- 
dence which, in [the jury’s] opinion, mitigate[d] against the 
imposition of the Death Penalty, including any aspect of the 
Defendant’s character or record.” JId., at 115; see also id., 
at 117-124. Ultimately, the jurors answered both issues in 
the affirmative, and Cole was sentenced to death. 

On direct appeal, the sole issue raised by Cole was that 
the evidence was insufficient to support the jury’s verdict. 
The CCA rejected Cole’s claim and affirmed the judgment of 
the trial court on September 26, 1990. 


II 


On March 2, 1992, the lawyer who then represented Cole 
filed an application for a writ of habeas corpus in the Texas 
trial court, alleging 21 claims of error.’ Counsel later with- 


3 Although Cole had not raised any of the 21 claims presented in his 
state habeas application on direct appeal—including his claim that the jury 
heard significant mitigating evidence which it could neither consider nor 
give effect to under the Texas sentencing statute, in violation of Penry 
J—under state law, his Penry claim remained cognizable on state habeas 
review. See Ha parte Kunkle, 8528. W. 2d 499, 502, n. 3 (Tex. Crim. App. 
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drew, and after delays caused in part by a letter from Cole 
to the trial judge stating that he wished to withdraw his 
“appeal,” the judge ultimately “had petitioner bench war- 
ranted” to a hearing on September 4, 1998. IJd., at 152-153. 
During that hearing, Cole advised the court that he wished 
to proceed with his habeas proceedings and to have the CCA 
appoint counsel to represent him. Without counsel having 
been appointed to represent Cole, and without conducting an 
evidentiary hearing, the trial court entered its findings and 
conclusions recommending denial of the application. 

Three of Cole’s 21 claims related to the jury’s inability to 
consider mitigating evidence. The trial judge rejected the 
first—“that his mitigating evidence was not able to be prop- 
erly considered and given effect by the jury under the special 
issues,” id., at 157—because he concluded that the record, 
and “especially” the testimony of the two expert witnesses, 
“provide[d] a basis for the jury to sufficiently consider the 
mitigating evidence offered by petitioner,”* id. at 161. 
With respect to Cole’s second claim, the judge agreed that 
appellate counsel had been ineffective for failing to assign 
error based on “the trial court’s failure to instruct the jury 
on mitigating evidence as contemplated by the Pendry [sic] 
decision.” Jd., at 166. He nevertheless found that the re- 
sult on appeal would have been the same had the point been 
raised. Ibid. On the third claim relating to mitigating evi- 
dence, the judge rejected Cole’s argument that the trial 
court’s failure to specifically instruct the jury to consider 


1993) (en banc) (holding that “we have held that [allegations of Penry error 
occurring in cases tried before Penry] are cognizable via habeas corpus 
despite an applicant’s failure to raise them on direct appeal”). Nor did 
Cole’s failure to raise this claim on direct appeal affect its later review 
under AEDPA by the United States Court of Appeals for the Fifth Cir- 
cuit. See Jackson v. Johnson, 150 F. 3d 520, 523 (CA5 1998) (holding that 
Texas’ postconviction procedures provide petitioners “adjudication on the 
merits” sufficient to satisfy 28 U.S. C. §2254(d)). 

“The trial judge also noted that there were “no controverted, previously 
unresolved factual issues regarding petitioner’s Pendry [sic] claim.” 
App. 161. 
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mitigating evidence and offer a definition of “mitigating” was 
error. Id., at 178. 

Over the dissent of two members of the court, and after 
adopting the trial court’s findings of fact and conclusions of 
law with only minor changes, the CCA denied Cole’s applica- 
tion for state collateral relief. Ex parte Cole, No. 41,673-01 
(Nov. 24, 1999) (per curiam), App. 178-179. 


Ill 


After the Federal District Court granted Cole’s motion for 
the appointment of counsel, he filed a timely petition for a 
federal writ of habeas corpus pursuant to 28 U.S. C. § 2254. 
His principal claim then, as it is now, was that the sentencing 
jury “was unable to consider and give effect to the mitigating 
evidence in his case,” in violation of the Constitution. Cole 
v. Johnson, Civ. Action No. 6:00-CV—014—-C (ND Tex., Mar. 
6, 2001), p. 5, App. 184. 

In its opinion denying relief, the District Court began by 
summarizing Cole’s mitigating evidence, highlighting his 
“destructive family background.” Jbid. The court then 
correctly described our decision in Penry I, 492 U.S. 302 
(1989), in these words: 


“In /Penry] the Supreme Court found that when the 
defendant places mitigating evidence before the jury, 
Texas juries must be given instructions which allow the 
jury to give effect to that mitigating evidence and to 
express its reasoned moral response to that evidence in 
determining whether to impose the death penalty.”® 
Civ. Action No. 6:00-CV-—014-C, at 8-9, App. 188. 


The court next noted that the Fifth Circuit had formulated 
its own analysis for evaluating Penry claims. Under that 


5 The contrast between the District Court’s succinct statement of Penry 
I’s holding and the prosecutor’s explanation at voir dire of the jurors’ duty 
to answer the special issues on the basis of the facts presented and not 
their views about Cole’s moral culpability, see Part I, swpra, could not be 
more stark. 
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analysis, for mitigating evidence to be constitutionally rele- 
vant, it “must show (1) a wniquely severe permanent handi- 
cap with which the defendant is burdened through no fault 
of his own,... and (2) that the criminal act was attributable 
to this severe permanent condition.” Civ. Action No. 6:00- 
CV-014-C, at 9, App. 189 quoting Davis v. Scott, 51 F. 3d 
457, 460-461 (CA5 1995); internal quotation marks omitted; 
emphasis added). Ultimately, Cole’s inability to show a 
“nexus” between his troubled family background and his 
commission of capital murder doomed his Penry claim. Civ. 
Action No. 6:00-CV-—014-C, at 13, App. 193. 

The Court of Appeals denied Cole’s application for a cer- 
tificate of appealability (COA), Cole v. Dretke, 99 Fed. Appx. 
523 (CA5 2004), holding that “reasonable jurists would not 
debate the district court’s conclusion that Cole’s evidence 
was not constitutionally relevant mitigating evidence,” Cole 
v. Dretke, 418 F. 3d 494, 498 (CA5 2005). Shortly thereafter, 
however, we held that the Fifth Circuit’s “screening test” for 
determining the “‘constitutional relevance’” of mitigating 
evidence had “no foundation in the decisions of this Court.” 
Tennard v. Dretke, 542 U.S. 274, 284 (2004). Accordingly, 
we vacated its order denying a COA in this case and re- 
manded for further proceedings. Abdul-Kabir v. Dretke, 
543 U.S. 985 (2004). On remand, the Court of Appeals re- 
viewed Cole’s Penry claim on the merits and affirmed the 
District Court’s judgment denying the writ. 

Focusing primarily on the testimony of petitioner’s two 
experts rather than that of his mother and his aunt, the 
Court of Appeals reviewed our recent decisions and con- 
cluded “that the Texas special issues allowed the jury to give 
‘full consideration and full effect’ to the mitigating evidence 
that Cole presented at the punishment phase of his trial.” ° 


®The Court of Appeals distinguished Pensy I on the ground that Penry’s 
evidence of mental retardation could only have been considered as aggra- 
vating, whereas this “record does not suggest that the jury viewed Cole’s 
mitigating evidence as an aggravating factor only .... [This evidence 
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418 F. 3d, at 511. With two judges dissenting, the court de- 
nied the petition for rehearing en banc.’ We consolidated 
this case with Brewer v. Quarterman, post, p. 286, and 
granted certiorari, 549 U.S. 974 (2006). 


IV 


Because Cole filed his federal habeas petition after the ef- 
fective date of AEDPA, the provisions of that Act govern 
the scope of our review. We must therefore ask whether the 
CCA’s adjudication of Cole’s claim on the merits “resulted in 
a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined 
by the Supreme Court of the United States.” 28 U.S.C. 
§2254(d)(1).. We conclude that it did. 

A careful review of our jurisprudence in this area makes 
clear that well before our decision in Penry I, our cases had 
firmly established that sentencing juries must be able to give 
meaningful consideration and effect to all mitigating evi- 
dence that might provide a basis for refusing to impose the 
death penalty on a particular individual, notwithstanding the 
severity of his crime or his potential to commit similar of- 
fenses in the future. Three of the five cases decided on the 
same day in 1976—Woodson v. North Carolina, 428 U.S. 280, 
Proffitt v. Florida, 428 U.S. 242, and Jurek v. Texas, 428 
U.S. 262—identified the background principles we would 
apply in later cases to evaluate specific rules inhibiting the 
jury’s ability to give meaningful effect to such mitigating 
evidence. 


fits well within the broad scope of the future dangerousness special 
issue....” 418 F. 3d, at 506-507, and n. 54. 

“Tn his dissent, Judge Dennis argued that the panel had improperly 
“used another Fifth Circuit gloss upon a Supreme Court decision, i. e., the 
double edged evidence limitation of Penry I, that has no basis in the Su- 
preme Court decisions, to avoid confronting the real issue.” Cole v. 
Dretke, 443 F. 3d 441, 442 (CA5 2006). 
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In Woodson v. North Carolina, we invalidated a statute 
that made death the mandatory sentence for all persons con- 
victed of first-degree murder. One of the statute’s constitu- 
tional shortcomings was its “failure to allow the particular- 
ized consideration of relevant aspects of the character and 
record of each convicted defendant before the imposition 
upon him ofa sentence of death.” 428 U.S., at 303 (plurality 
opinion).® In Proffitt v. Florida and Jurek v. Texas, the 
joint opinions rejected facial challenges to the sentencing 
statutes enacted in Florida and Texas, assuming in both 
cases that provisions allowing for the unrestricted admissi- 
bility of mitigating evidence would ensure that a sentencing 
jury had adequate guidance in performing its sentencing 
function.? As a majority of the Court later acknowledged, 
our holding in Jwrek did not preclude the possibility that the 
Texas sentencing statute might be found unconstitutional as 
applied in a particular case. See n. 15, infra. 

Two years later, in Lockett v. Ohio, 488 U.S. 586 (1978), a 
plurality concluded “that the Eighth and Fourteenth Amend- 
ments require that the sentencer, in all but the rarest kind 
of capital case, not be precluded from considering, as a miti- 
gating factor, any aspect of a defendant’s character or record 
and any of the circumstances of the offense that the defend- 


®The opinion also referred to a proposition that “cannot fairly be de- 
nied—that death is a punishment different from all other sanctions in kind 
rather than degree,” and continued on to conclude that “[a] process that 
accords no significance to relevant facets of the character and record of 
the individual offender or the circumstances of the particular offense ex- 
cludes from consideration in fixing the ultimate punishment of death the 
possibility of compassionate or mitigating factors stemming from the di- 
verse frailties of humankind.” Woodson, 428 U.S., at 303-304. 

°“By authorizing the defense to bring before the jury at the separate 
sentencing hearing whatever mitigating circumstances relating to the indi- 
vidual defendant can be adduced, Texas has ensured that the sentencing 
jury will have adequate guidance to enable it to perform its sentencing 
function.” Jwrek, 428 U.S., at 276 (joint opinion of Stewart, Powell, and 
STEVENS, JJ.); see also Proffitt, 428 U.S., at 257-258 (same). 
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ant proffers as a basis for a sentence less than death.” Id., 
at 604 (footnote omitted). Because Ohio’s death penalty 
statute was inconsistent with this principle, it was declared 
unconstitutional. The plurality noted the possible tension 
between a holding that the Ohio statute was invalid and our 
decisions in Proffitt and Jurek upholding the Florida and 
Texas statutes, but distinguished those cases because nei- 
ther statute “clearly operated at that time to prevent the 
sentencer from considering any aspect of the defendant’s 
character and record or any circumstances of his offense as 
an independently mitigating factor.” 438 U.S., at 607. 

While Chief Justice Burger’s opinion in Lockett was joined 
by only three other Justices, the rule it announced was en- 
dorsed and broadened in our subsequent decisions in Kd- 
dings v. Oklahoma, 455 U.S. 104 (1982), and Skipper v. 
South Carolina, 476 U.S. 1 (1986). In those cases, we em- 
phasized the severity of imposing a death sentence and that 
“the sentencer in capital cases must be permitted to consider 
any relevant mitigating factor.”!° Eddings, 455 U.S., at 112 
(emphasis added). 

In the wake of our decision in Lockett, Ohio amended its 
capital sentencing statute to give effect to Lockett’s hold- 
ing." Neither Florida nor Texas did so, however, until after 
our unanimous decision in Hitchcock v. Dugger, 481 U.S. 393 
(1987), unequivocally confirmed the settled quality of the 
Lockett rule. As JUSTICE SCALIA’s opinion for the Court 


Tn Penry I itself, the Court noted that the rule sought by Penry— 
“that when such mitigating evidence is presented, Texas juries must, upon 
request, be given jury instructions that make it possible for them to give 
effect to that mitigating evidence in determining whether the death pen- 
alty should be imposed—is not a ‘new rule’ under Teague [v. Lane, 489 
U.S. 288 (1989),] because it is dictated by Eddings and Lockett.” 492 
U.S., at 318-319. 

NSee Ohio Rev. Code Ann. § 2929.04(B)(7) (Anderson 1982) (amended 
1981) (adding, as a mitigating circumstance, “[aJny other factors that are 
relevant to the issue of whether the offender should be sentenced to 
death’). 


Cite as: 550 U.S. 233 (2007) 249 


Opinion of the Court 


explained, the defendant had introduced some rather atypi- 
cal mitigating evidence that was not expressly authorized by 
the Florida statute: 


“In the sentencing phase of this case, petitioner’s coun- 
sel introduced before the advisory jury evidence that as 
a child petitioner had the habit of inhaling gasoline 
fumes from automobile gas tanks; that he had once 
passed out after doing so; that thereafter his mind 
tended to wander; that petitioner had been one of seven 
children in a poor family that earned its living by pick- 
ing cotton; that his father had died of cancer; and that 
petitioner had been a fond and affectionate uncle to the 
children of one of his brothers.” 481 U.S., at 397. 


As the opinion further explained, the Florida courts had con- 
strued the state statute to preclude consideration of mitigat- 
ing factors unmentioned in the statute. Accordingly, de- 
spite our earlier decision in Proffitt upholding the statute 
against a facial challenge, it was necessary to set aside Hitch- 
cock’s death sentence. We explained: 


“We think it could not be clearer that the advisory jury 
was instructed not to consider, and the sentencing judge 
refused to consider, evidence of nonstatutory mitigating 
circumstances, and that the proceedings therefore did 
not comport with the requirements of Skipper v. South 
Carolina, 476 U.S. 1 (1986), Eddings v. Oklahoma, 455 
U.S. 104 (1982), and Lockett v. Ohio, 488 U.S. 586 (1978) 
(plurality opinion). Respondent has made no attempt 
to argue that this error was harmless, or that it had no 
effect on the jury or the sentencing judge. In the ab- 
sence of such a showing our cases hold that the exclusion 
of mitigating evidence of the sort at issue here renders 
the death sentence invalid. See Skipper, supra (evi- 
dence that defendant had adapted well to prison life); 
Eddings, supra (evidence of 16-year-old defendant’s 
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troubled family history and emotional disturbance).” 
481 ULS., at 398-399. 


Of course, our reference to “exclusion” of the evidence did 
not refer to its admissibility, but rather to its exclusion from 
meaningful consideration by the jury. Had Jurek and Prof- 
fitt truly stood for the proposition that the mere availability 
of relevant mitigating evidence was sufficient to satisfy the 
Constitution’s requirements, Hitchcock could never have 
been decided as it was.” 

In the year following our decision in Hitchcock, we made 
clear that sentencing under the Texas statute, like that 
under the Florida statute, must accord with the Lockett rule. 
In Franklin v. Lynaugh, 487 U.S. 164, 172, 177, 183 (1988), 
the plurality rejected the claim that the judge’s instructions 
did not allow the jury to give adequate weight to whatever 
“residual doubts’” it may have had concerning the defend- 
ant’s guilt, or to evidence of the petitioner’s good behavior 
while in prison. That particular holding is unremarkable 
because we have never held that capital defendants have an 


2To the extent that Jurek implied at the time it was decided that all 
that was required by the Constitution was that the defense be authorized 
to introduce all relevant mitigating circumstances, and that such informa- 
tion merely be before the jury, it has become clear from our later cases 
that the mere ability to present evidence is not sufficient. The only miti- 
gating evidence presented in Jurek—offered to rebut the State’s wit- 
nesses’ testimony about Jurek’s bad reputation in the community—ap- 
pears to have consisted of Jurek’s father’s testimony that Jurek had 
“always been steadily employed since he had left school and that he con- 
tributed to his family’s support.” 428 U.S., at 267. Therefore, the ques- 
tion presented in our later cases—namely, whether the jury was precluded 
from giving meaningful effect to mitigating evidence, particularly that 
which may go to a defendant’s lack of moral culpability—was not at issue 
in that case. When we deemed the Texas sentencing scheme constitution- 
ally adequate in Jurek, we clearly failed to anticipate that when faced with 
various other types of mitigating evidence, the Texas special issues would 
not provide the sentencing jury with the requisite “adequate guidance.” 
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Eighth Amendment right to present “residual doubt” evi- 
dence at sentencing, see Oregon v. Guzek, 546 U.S. 517, 523- 
527 (2006), and in most cases evidence of good behavior in 
prison is primarily, if not exclusively, relevant to the issue 
of future dangerousness. What makes Franklin significant, 
however, is the separate opinion of Justice O’Connor, and 
particularly those portions of her opinion expressing the 
views of five Justices, see infra, at 253, andn.15. After sum- 
marizing the cases that clarified Jwrek’s holding,” she wrote: 


“In my view, the principle underlying Lockett, Ed- 
dings, and Hitchcock is that punishment should be di- 
rectly related to the personal culpability of the criminal 
defendant. 


“TE |vidence about the defendant’s background and 
character is relevant because of the belief, long held by 
this society, that defendants who commit criminal acts 
that are attributable to a disadvantaged background, or 


B“Tn Jurek v. Texas, 428 U.S. 262 (1976), this Court held that the Texas 
capital sentencing procedures satisfied the Eighth Amendment require- 
ment that the sentencer be allowed to consider circumstances mitigating 
against capital punishment. It was observed that even though the statute 
did not explicitly mention mitigating circumstances, the Texas Court of 
Criminal Appeals had construed the special verdict question regarding 
the defendant’s future dangerousness to permit jury consideration of the 
defendant’s prior criminal record, age, mental state, and the circumstances 
of the crime in mitigation. Jd., at 271-273. Since the decision in Jwrek, 
we have emphasized that the Constitution guarantees a defendant facing a 
possible death sentence not only the right to introduce evidence mitigating 
against the death penalty but also the right to consideration of that evi- 
dence by the sentencing authority. Lockett v. Ohio, 438 U.S. 586 (1978), 
established that a State may not prevent the capital sentencing authority 
‘from giving independent mitigating weight to aspects of the defendant’s 
character and record and to circumstances of the offense proffered in miti- 
gation.’ Id., at 605 (plurality opinion). We reaffirmed this conclusion in 
Eddings v. Oklahoma, 455 U.S. 104 (1982), and in Hitchcock v. Dugger, 
481 U.S. 393 (1987).” Franklin, 487 U.S., at 183-184 (emphasis added). 
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to emotional and mental problems, may be less culpable 
than defendants who have no such excuse... . Thus, the 
sentence imposed at the penalty stage should reflect a 
reasoned moral response to the defendant’s background, 
character, and crime.’ California v. Brown, 479 U.S. 
588, 545 (1987) (O’Connor, J., concurring) (emphasis in 
original). 

“Tn light of this principle it is clear that a State may not 
constitutionally prevent the sentencing body from giv- 
ing effect to evidence relevant to the defendant’s back- 
ground or character or the circumstances of the offense 
that mitigates against the death penalty. Indeed, the 
right to have the sentencer consider and weigh rele- 
vant mitigating evidence would be meaningless unless 
the sentencer was also permitted to give effect to its 
consideration. 

“Under the sentencing procedure followed in this case 
the jury could express its views about the appropriate 
punishment only by answering the special verdict ques- 
tions regarding the deliberateness of the murder and the 
defendant’s future dangerousness. To the extent that 
the mitigating evidence introduced by petitioner was 
relevant to one of the special verdict questions, the jury 
was free to give effect to that evidence by returning a 
negative answer to that question. If, however, peti- 
tioner had introduced mitigating evidence about his 
background or character or the circumstances of the 
crime that was not relevant to the special verdict ques- 
tions, or that had relevance to the defendant’s moral cul- 
pability beyond the scope of the special verdict ques- 
tions, the jury instructions would have provided the 
jury with no vehicle for expressing its ‘reasoned moral 
response’ to that evidence.” 487 U.S., at 184-185 (opin- 
ion concurring in judgment) (emphasis added). 


Justice O’Connor’s opinion for the Court in Penry I en- 
dorsed the views she had expressed in Franklin and unques- 
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tionably governs the facts of this case.14 Penry contended 
that his mitigating evidence of mental retardation and an 
abusive childhood provided a basis for a sentence of life im- 
prisonment rather than death and that the jury should have 
been instructed that it could consider that evidence when 
making its sentencing decision. In response to that conten- 
tion, our opinion first held that Penry was not asking us to 
make new law because he was relying on a rule that was 
“dictated” by earlier cases, see n. 10, supra, and explained 
why Justice O’Connor’s separate opinion in Franklin cor- 
rectly defined the relevant rule of law.’? In Franklin, we 


4THE CHIEF JUSTICE’s dissent incorrectly assumes that our holding 
today adopts the rule advocated by the petitioner in Graham v. Collins, 
506 U.S. 461 (1993), namely, that “‘a defendant is entitled to special in- 
structions whenever he can offer mitigating evidence that has some argu- 
able relevance beyond the special issues.’” Post, at 271 (quoting Graham, 
506 U.S., at 476; emphasis in Graham). The rule that we reaffirm 
today—a rule that has been clearly established since our decision in Penry 
I—is this: Special instructions are necessary when the jury could not oth- 
erwise give meaningful effect to a defendant’s mitigating evidence. The 
rule is narrower than the standard urged by Graham because special in- 
struction is not required when mitigating evidence has only a tenuous 
connection—“some arguable relevance”’—to the defendant’s moral culpa- 
bility. But special instruction is necessary when the defendant’s evidence 
may have meaningful relevance to the defendant’s moral culpability “be- 
yond the scope of the special issues.” Penry I, 492 U.S., at 322-323. De- 
spite the dissent’s colorful rhetoric, it cites no post-Penry I cases inconsist- 
ent with this reading of its holding. 

“Tn Franklin, however, the five concurring and dissenting Justices did 
not share the plurality’s categorical reading of Jwrek. In the plurality’s 
view, Jurek had expressly and unconditionally upheld the manner in which 
mitigating evidence is considered under the special issues. [487 U.S.,] at 
179-180, and n. 10. In contrast, five Members of the Court read Jurek as 
not precluding a claim that, in a particular case, the jury was unable to fully 
consider the mitigating evidence introduced by a defendant in answering 
the special issues. 487 U.S., at 183 (O’CONNoR, J., concurring in judg- 
ment); id., at 199-200 (STEVENS, J., dissenting). Indeed, both the concur- 
rence and the dissent understood Jurek as resting fundamentally on the 
express assurance that the special issues would permit the jury to fully 
consider all the mitigating evidence a defendant introduced that was rele- 
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noted, “both the concurrence and the dissent stressed that 
‘the right to have the sentencer consider and weigh relevant 
mitigating evidence would be meaningless unless the sen- 
tencer was also permitted to give effect to its consideration’ 
in imposing sentence.” 492 U.S., at 321 (citing Franklin, 
487 U.S., at 185 (O’Connor, J., concurring in judgment); zd., 
at 199 (STEVENS, J., dissenting)). 

Applying that standard, we held that neither the “deliber- 
ateness” nor the “future dangerousness” special issue pro- 
vided the jury with a meaningful opportunity to give effect 
to Penry’s mitigating evidence. With respect to the former, 
we explained: 


“In the absence of jury instructions defining ‘deliber- 
ately’ in a way that would clearly direct the jury to con- 
sider fully Penry’s mitigating evidence as it bears on his 
personal culpability, we cannot be sure that the jury was 
able to give effect to the mitigating evidence of Penry’s 
mental retardation and history of abuse in answering 
the first special issue. Without such a special instruc- 
tion, a juror who believed that Penry’s retardation and 
background diminished his moral culpability and made 
imposition of the death penalty unwarranted would be 
unable to give effect to that conclusion if the juror also 
believed that Penry committed the crime ‘deliberately.’ 
Thus, we cannot be sure that the jury’s answer to the 
first special issue reflected a ‘reasoned moral response’ 
to Penry’s mitigating evidence.” 492 U.S., at 323. 


With respect to the future dangerousness issue, we empha- 
sized the fact that Penry’s evidence of mental retardation 
was relevant only as an aggravating factor. Id., at 323-324. 


vant to the defendant’s background and character and to the circumstances 
of the offense.” IJd., at 320-321; see also id., at 318 (“[T]he facial validity 
of the Texas death penalty statute had been upheld in Jwek on the basis 
of assurances that the special issues would be interpreted broadly enough 
to enable sentencing juries to consider all of the relevant mitigating evi- 
dence a defendant might present”). 
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More broadly, we noted that the evidence of Penry’s mental 
retardation and childhood abuse functioned as a “two-edged 
sword,” because it “may diminish his blameworthiness for 
his crime even as it indicates that there is a probability that 
he will be dangerous in the future.” Jd., at 324. We there- 
fore held that, in the absence of an appropriate instruction 
directing the “jury to consider fully” mitigating evidence as 
it bears on the extent to which a defendant is undeserving 
of a death sentence, “we cannot be sure” that it did so. Id., 
at 323. As our discussion of the deliberateness issue demon- 
strates, we did not limit our holding in Penry I to mitigating 
evidence that can only be viewed as aggravating. When the 
evidence proffered is double edged, or is as likely to be 
viewed as aggravating as it is as mitigating, the statute most 
obviously fails to provide for adequate consideration of such 
evidence.'© 


16 Tt is also clear that Penry I applies in cases involving evidence that is 
neither double edged nor purely aggravating, because in some cases a 
defendant’s evidence may have mitigating effect beyond its ability to ne- 
gate the special issues. See, e. g., Tennard v. Dretke, 542 U.S. 274, 288- 
289 (2004) (holding that petitioner was entitled to a COA on his Penry 
claim where his evidence of low IQ and impaired intellectual functioning 
had “mitigating dimension beyond the impact it has on the individual’s 
ability to act deliberately”). In Tennard, the majority declined to accept 
the dissent’s argument that the petitioner’s evidence of low intelligence 
did “not necessarily create the Penry I ‘two-edged sword,’” and therefore 
could be given adequate mitigating effect within the context of the future 
dangerousness special issue. 542 U.S., at 293 (Rehnquist, C. J., dissent- 
ing). Cf. Johnson v. Texas, 509 U.S. 350, 386 (1993) (O’Connor, J., dissent- 
ing) (“The Court today holds that ‘the constitutionality turns on whether 
the [special] questions allow mitigating factors not only to be con- 
sidered ..., but also to be given effect in all possible ways, including 
ways that the questions do not permit?” (quoting Penry I, 492 U.S., at 
355 (SCALIA, J., concurring in part and dissenting in part); emphasis in 
original)); cf. also Smith v. Tewas, 543 U.S. 37, 41, 46-48 (2004) (per cu- 
riam) (reversing the CCA’s denial of postconviction relief because the spe- 
cial issues did not provide an adequate vehicle for expressing a “ ‘reasoned 
moral response’” to petitioner’s evidence of low IQ and a troubled 
upbringing). 
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The former special issues (as composed at the time of both 
Penry’s and Cole’s sentencing proceedings) provided an ade- 
quate vehicle for the evaluation of mitigating evidence of- 
fered to disprove deliberateness or future dangerousness. 
As Judge Reavley noted in his opinion for the Court of Ap- 
peals in Penry I, however, they did not tell the jury as to 
what “to do if it decided that Penry, because of retardation, 
arrested emotional development and a troubled youth, should 
not be executed.” Jd., at 324 (internal quotation marks 
omitted). 

Vv 


In recommending denial of Cole’s application for collateral 
relief, the Texas trial judge did not analyze Penry I itself. 
Under the framework set forth in Penry I," the testimony of 
Cole’s mother and aunt, as well as the portions of the expert 
testimony suggesting that his dangerous character may have 
been the result of his rough childhood and possible neurologi- 
cal damage, were not relevant to either of the special ver- 


The linchpin of THE CHIEF JUSTICE’s dissent is his assumption that 
Justice O’Connor’s opinions in Franklin and Penry I merely described two 
ad hoc judgments—see post, at 269-270—rather than her understanding of 
the governing rule of law announced in Lockett, Eddings, and Hitchcock 
v. Dugger, 481 U.S. 393 (1987). In his view, our line of cases in this area 
has flip-flopped, depending on the composition of the majority, rather than 
slowly defining core principles by eliminating those interpretations of the 
rule that are unsupportable. The fact that Justice O’Connor’s under- 
standing of the law was confirmed by the Court in Penry I in 1989—well 
before AEDPA was enacted—is a sufficient response to most of the rheto- 
ric in the dissent. Neither Justice O’Connor’s opinion for the Court in 
Penry I, nor any other opinion she joined, ever endorsed the “ ‘some argu- 
able relevance’” position described by THE CHIEF JUSTICE, see post, at 
271, 279, which mistakenly interprets our opinion as adopting the rule that 
the dissenters in Franklin and Saffle v. Parks, 494 U.S. 484 (1990), would 
have chosen, see post, at 271, 279. The fact that the Court never endorsed 
that broader standard is fully consistent with our conclusion that the nar- 
rower rule applied in Penry I itself is “clearly established.” Arguments 
advanced in later dissenting opinions do not affect that conclusion. 
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dict questions, except, possibly, as evidence supporting the 
State’s argument that Cole would be dangerous in the future. 
This would not satisfy the requirement of Penry I, however, 
that the evidence be permitted its mitigating force beyond 
the scope of the special issues. Therefore, it would have 
followed that those questions failed to provide the jury with 
a vehicle for expressing its “reasoned moral response” to 
that evidence. 

Instead of relying on Penry I, the trial judge relied on 
three later Texas cases and on our opinion in Graham v. Col- 
lins, 506 U.S. 461 (1993), as having held that nine different 
categories of mitigating evidence—including a troubled fam- 
ily background, bipolar disorder, low IQ, substance abuse, 
paranoid personality disorder, and child abuse—were suffi- 
ciently considered under the Texas special issues.’° App. 
159-160. Applying those cases, the judge defined the legal 
issue “whether the mitigating evidence can be sufficiently 
considered” as one that “must be determined on a case by 
case basis, depending on the nature of the mitigating evi- 
dence offered and whether there exists other testimony in 
the record that would allow consideration to be given.” Id., 
at 160. As we have noted, in endorsing this formulation of 


18The Texas cases relied upon by the court were Garcia v. State, 919 
S. W. 2d 370, 398-399 (Crim. App. 1996) (holding that, in light of the fact 
that Garcia received a “Penry” instruction (included in the amended Texas 
special issues), which instructed the jury to consider the defendant’s char- 
acter and background in determining whether to impose life rather than 
death, he was not entitled to any special instructions requiring the jury 
to consider his drug use, alcoholism, and family background as mitigating 
evidence); Mines v. State, 888 S. W. 2d 816, 818 (Crim. App. 1994) (holding, 
on remand after Johnson, that Mines’ mitigating evidence of bipolar disor- 
der was “well within the effective reach of the jury”); and Zimmerman v. 
State, 881 S. W. 2d 360, 362 (Crim. App. 1994) (holding, also on remand 
after Johnson, that Zimmerman’s “mitigating” evidence of low IQ, past 
substance abuse, a diagnosis of paranoid personality disorder, and a dis- 
ruptive family environment did not warrant an additional instruction 
under Johnson or Penry I). 
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the issue, neither the trial judge nor the CCA had the benefit 
of any input from counsel representing petitioner. See 
Part II, supra. In our view, denying relief on the basis of 
that formulation of the issue, while ignoring the fundamental 
principles established by our most relevant precedents, re- 
sulted in a decision that was both “contrary to” and “involved 
an unreasonable application of, clearly established Federal 
law, as determined by the Supreme Court of the United 
States.” 28 U.S.C. §2254(d). 

The state court’s primary reliance on Graham, to the ex- 
clusion of our other cases in this line of jurisprudence, was 
misguided. In Graham, we held that granting collateral re- 
lief to a defendant who had been sentenced to death in 1984 
would require the announcement of a new rule of constitu- 
tional law in contravention of Teague v. Lane, 489 U.S. 288 
(1989). In reaching that conclusion we relied heavily on the 
fact that in 1984 it was reasonable for judges to rely on the 
interpretation of Jwrek that the plurality had espoused in 
Franklin. See 506 U.S., at 468-472; see also n. 15, supra. 
But as we have explained, in both Franklin and Penry I, 
a majority of the Court ultimately rejected the plurality’s 
interpretation of Jurek. Neither Franklin nor Penry I was 
inconsistent with Graham’s narrow holding, but they do sug- 
gest that our later decisions—including Johnson v. Texas, 
509 U.S. 350 (1993), in which we refused to adopt the rule 
that Graham sought!°—are of more relevance to Cole’s case 
than Graham. The relevance of those cases lies not in their 
results—in several instances, we concluded, after apply- 
ing the relevant law, that the special issues provided for 
adequate consideration of the defendant’s mitigating evi- 


19 Graham claimed that the Texas system had not “allowed for adequate 
consideration of mitigating evidence concerning his youth, family back- 
ground, and positive character traits”; in Johnson, we declined to adopt 
such a rule, even without the Teague bar that prevented us from doing so 
in Graham. 509 U.S., at 365-366. 


Cite as: 550 U.S. 233 (2007) 259 


Opinion of the Court 


dence *°—but in their failure to disturb the basic legal princi- 
ple that continues to govern such cases: The jury must have 
a “meaningful basis to consider the relevant mitigating quali- 
ties” of the defendant’s proffered evidence.” Johnson, 509 
U.S., at 369; see also Graham, 506 U.S., at 474 (explaining 
that Penry was entitled to additional instructions “[blecause 
it was impossible [for the jury] to give meaningful mitigating 
effect to Penry’s evidence by way of answering the special 
issues”). 

Before turning to those more recent cases, it is appro- 
priate to identify the reasons why the CCA’s ruling was not 
a reasonable application of Penry J itself. First, the ruling 
ignored the fact that even though Cole’s mitigating evidence 
may not have been as persuasive as Penry’s, it was relevant 
to the question of Cole’s moral culpability for precisely the 
same reason as Penry’s. Like Penry’s evidence, Cole’s evi- 
dence of childhood deprivation and lack of self-control did not 
rebut either deliberateness or future dangerousness but was 
intended to provide the jury with an entirely different reason 
for not imposing a death sentence. Second, the judge’s as- 
sumption that it would be appropriate to look at “other testi- 
mony in the record” to determine whether the jury could 
give mitigating effect to the testimony of Cole’s mother and 
aunt is neither reasonable nor supported by the Penry opin- 
ion. App. 160. Third, the fact that the jury could give miti- 
gating effect to some of the experts’ testimony, namely, their 
predictions that Cole could be expected to become less dan- 
gerous as he aged, provides no support for the conclusion 


This fact should be reassuring to those who fear that the rule we 
endorse today—and which we have endorsed since Penry I—“would re- 
quire a new sentencing in every case.” Post, at 271 (ROBERTS, C. J., 
dissenting). 

21 A jury may be precluded from doing so not only as a result of the 
instructions it is given, but also as a result of prosecutorial argument 
dictating that such consideration is forbidden. See Part VI, infra. 
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that the jury understood it could give such effect to other 
portions of the experts’ testimony or that of other witnesses. 
In sum, the judge ignored our entire line of cases establish- 
ing the importance of allowing juries to give meaningful ef- 
fect to any mitigating evidence providing a basis for a sen- 
tence of life rather than death. His recommendation to the 
CCA was therefore unsupported by either the text or the 
reasoning in Penry I. 
VI 


The same principles originally set forth in earlier cases 
such as Lockett and Eddings have been articulated explicitly 
by our later cases, which explained that the jury must be 
permitted to “consider fully” such mitigating evidence and 
that such consideration “would be meaningless” unless the 
jury not only had such evidence available to it, but also was 
permitted to give that evidence meaningful, mitigating effect 
in imposing the ultimate sentence. Penry I, 492 U.S., at 
321, 323 (internal quotation marks omitted); Graham, 506 
U.S., at 475 (acknowledging that a “constitutional defect” 
has occurred not only when a jury is “precluded from even 
considering certain types of mitigating evidence,” but also 
when “the defendant’s evidence [i]s placed before the sen- 
tencer but the sentencer hals] no reliable means of giving 
mitigating effect to that evidence”). 

Four of our more recent cases lend support to the conclu- 
sion that the CCA’s decision was unsupported by either the 
text or the reasoning of Penry 1.2 In Johnson v. Texas, we 
held that the Texas special issues allowed adequate consider- 
ation of the petitioner’s youth as a mitigating circumstance. 
Indeed, we thought it “strainled] credulity to suppose that 


= Because THE CHIEF JUSTICE’s only concern is with the proper applica- 
tion of AEDPA, he finds it unnecessary to define the rule that he thinks 
post-Penry I cases either did or should have applied. What is most rele- 
vant under AEDPA, however, is the holdings set forth in majority opin- 
ions, rather than the views of dissenters who supported a different under- 
standing of the law at the time those opinions were written. 
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the jury would have viewed the evidence of petitioner’s 
youth as outside its effective reach” because its relevance 
was so obvious. 509 U.S., at 368. There is of course a vast 
difference between youth—a universally applicable mitigat- 
ing circumstance that every juror has experienced and which 
necessarily is transient—and the particularized childhood 
experiences of abuse and neglect that Penry I and Cole de- 
scribed—which presumably most jurors have never experi- 
enced and which affect each individual in a distinct manner. 

Evidence of youth, moreover, has special relevance to the 
question of future dangerousness. A critical assumption 
motivating the Court’s decision in Johnson was that juries 
would in fact be able to give mitigating effect to the evi- 
dence, albeit within the confines of the special issues. See 
509 U.S., at 370 (“If any jurors believed that the transient 
qualities of petitioner’s youth made him less culpable for the 
murder, there is no reasonable likelihood that those jurors 
would have deemed themselves foreclosed from considering 
that in evaluating petitioner’s future dangerousness”). 
Prosecutors in some subsequent cases, however, have under- 
mined this assumption, taking pains to convince jurors that 
the law compels them to disregard the force of evidence of- 
fered in mitigation. Cole’s prosecution is illustrative: The 
State made jurors “promise” they would look only at the 
questions posed by the special issues, which, according to the 
prosecutor, required a juror to “put... out of [his] mind” 
Cole’s mitigating evidence and “just go by the facts.” 
Supra, at 242. Arguments like these are at odds with the 
Court’s understanding in Johnson that juries could and 
would reach mitigating evidence proffered by a defendant. 
Nothing in Johnson forecloses relief in these circumstances. 
See 509 U.S., at 369 (“Penry remains the law and must be 
given a fair reading”). 

This conclusion derives further support from the fact that, 
in Johnson, the Court understood that the defendant’s evi- 
dence of youth—including testimony from his father that 
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“his son’s actions were due in large part to his youth,” id., 
at 368, and counsel’s corresponding arguments that the de- 
fendant could change as he grew older—was “readily com- 
prehended as a mitigating factor,” zd., at 369, in the context 
of the special issues. The evidence offered in this case, how- 
ever, as well as that offered by the petitioner in Brewer, post, 
at 289-290, and n. 1, is closer in nature to that offered by the 
defendant in Penry I than that at issue in Johnson. While 
the consideration of the defendant’s mitigating evidence of 
youth in Johnson could easily have directed jurors toward 
a “no” answer with regard to the question of future danger- 
ousness, a juror considering Cole’s evidence of childhood ne- 
glect and abandonment and possible neurological damage or 
Brewer’s evidence of mental illness, substance abuse, and a 
troubled childhood could feel compelled to provide a “yes” 
answer to the same question, finding himself without a 
means for giving meaningful effect to the mitigating quali- 
ties of such evidence.”* In such a case, there is a reasonable 
likelihood that the special issues would preclude that juror 
from giving meaningful consideration to such mitigating evi- 
dence, as required by Penry I. See Johnson, 509 U.S., at 
367 (explaining that in Boyde v. California, 494 U.S. 370, 


23'We came to the same conclusion in Graham, after distinguishing the 
defendant’s mitigating evidence in that case from that offered by the de- 
fendant in Penry I: 
“The jury was not forbidden to accept the suggestion of Graham’s lawyers 
that his brief spasm of criminal activity in May 1981 was properly 
viewed, in light of his youth, his background, and his character, as an 
aberration that was not likely to be repeated. Even if Graham’s evi- 
dence, like Penry’s, had significance beyond the scope of the first special 
issue, it is apparent that Graham’s evidence—unlike Penry’s—had miti- 
gating relevance to the second special issue concerning his likely future 
dangerousness. Whereas Penry’s evidence compelled an affirmative an- 
swer to that inquiry, despite its mitigating significance, Graham’s evidence 
quite readily could have supported a negative answer.” 506 U.S., at 
475-476. 
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380 (1990), “we held that a reviewing court must determine 
‘whether there is a reasonable likelihood that the jury has 
applied the challenged instruction in a way that prevents the 
consideration of constitutionally relevant evidence’ ”’). 

In three later cases, we gave Penry I the “fair reading” 
required by Johnson and repudiated several Fifth Circuit 
precedents providing the basis for its narrow reading of that 
case. First, in our review of Penry’s resentencing, at which 
the judge had supplemented the special issues with a nullifi- 
cation instruction, we again concluded that the jury had not 
been provided with an adequate “‘vehicle for expressing 
its “reasoned moral response”’” to his mitigating evidence. 
Penry v. Johnson, 532 U.S. 782, 797 (2001) (Penry IT). In- 
deed, given that the resentencing occurred after the enact- 
ment of AEDPA, we concluded (contrary to the views of the 
Fifth Circuit, which had denied Penry a COA) that the CCA’s 
judgment affirming the death sentence was objectively un- 
reasonable. IJd., at 803-804. Second, and as we have al- 
ready noted, in Tennard we held that the Fifth Circuit’s test 
for identifying relevant mitigating evidence was incorrect. 
542 U.S., at 284. Most recently, in Smith v. Texas, 548 U.S. 
37 (2004) (per curiam), and again contrary to the views of 
the Fifth Circuit, we held that a nullification instruction that 
was different from the one used in Penry’s second sentencing 
hearing did not foreclose the defendant’s claim that the spe- 
cial issues had precluded the jury from “expressing a ‘rea- 
soned moral response’ to all of the evidence relevant to the 
defendant’s culpability.” Jd., at 46. 


VII 


Our line of cases in this area has long recognized that be- 
fore a jury can undertake the grave task of imposing a death 
sentence, it must be allowed to consider a defendant’s moral 
culpability and decide whether death is an appropriate pun- 
ishment for that individual in light of his personal history 
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and characteristics and the circumstances of the offense.?4 
As Chief Justice Burger wrote in Lockett: 


“There is no perfect procedure for deciding in which 
cases governmental authority should be used to impose 
death. But a statute that prevents the sentencer in all 
capital cases from giving independent mitigating weight 
to aspects of the defendant’s character and record and 
to circumstances of the offense proffered in mitigation 
creates the risk that the death penalty will be imposed 
in spite of factors which may call for a less severe pen- 
alty. When the choice is between life and death, that 
risk is unacceptable and incompatible with the com- 
mands of the Eighth and Fourteenth Amendments.” 
438 U.S., at 605. 


Our cases following Lockett have made clear that when the 
jury is not permitted to give meaningful effect or a “rea- 
soned moral response” to a defendant’s mitigating evi- 
dence—because it is forbidden from doing so by statute or a 
judicial interpretation of a statute—the sentencing process 
is fatally flawed.” For that reason, our post-Penry cases 


4In Graham, we acknowledged that Penry I did not “effec[t] a sea 
change in this Court’s view of the constitutionality of the former Texas 
death penalty statute.” Graham, 506 U.S., at 474. The reason, of 
course, that this was not the case is because the rule set forth in Penry I 
was merely an application of the settled Lockett-Eddings-Hitchcock rule 
described by Justice O’Connor in her opinions. 

> Without making any attempt to explain how the jury in either this 
case or in Brewer v. Quarterman, post, p. 286, could have given “meaning- 
ful effect” or a “reasoned moral response” to either defendant’s mitigating 
evidence, THE CHIEF JUSTICE concludes his dissent by lamenting the fact 
that the views shared by Justice O’Connor’s concurrence and the dissent- 
ers in Franklin in 1988—and later endorsed in Penry I—“actually repre- 
sented ‘clearly established’ federal law at that time.” Post, at 280. To 
his credit, his concluding sentence does not go so far as to state that he 
favors a “tunc pro nunc” rejection of those views, an endorsement of the 
views expressed by the four dissenters in Penry I, or even agreement 
with the Fifth Circuit’s recently rejected test for identifying relevant miti- 


Cite as: 550 U.S. 233 (2007) 265 


ROBERTS, C. J., dissenting 


are fully consistent with our conclusion that the judgment of 
the Court of Appeals in this case must be reversed. The 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 


CHIEF JUSTICE ROBERTS, with whom JUSTICE SCALIA, 
JUSTICE THOMAS, and JUSTICE ALITO join, dissenting.* 


A jury imposed a sentence of death in each of these cases, 
despite hearing mitigating evidence from the defendants 
about their troubled backgrounds. The convictions and sen- 
tences were upheld on direct review. On state collateral re- 
view, each defendant claimed that the jury instructions did 
not allow sufficient consideration of the mitigating evidence. 
This Court had considered similar challenges to the same 
instructions no fewer than five times in the years before the 
state habeas courts considered the challenges at issue here. 
See Jurek v. Texas, 428 U.S. 262 (1976); Franklin v. 
Lynaugh, 487 U.S. 164 (1988); Penry v. Lynaugh, 492 U.S. 
302 (1989) (Penry I); Graham v. Collins, 506 U.S. 461 (1993); 
Johnson v. Texas, 509 U.S. 350 (1993). Four of the cases 
rejected the defendant’s challenge. Only one—Penry I— 
upheld it. The guidance the Court gave in these five cases 
on whether the jury instructions at issue allowed sufficient 
consideration of mitigating evidence amounted to—it de- 
pends. It depends on the particular characteristics of the 
evidence in a specific case. The state courts here rejected 


gating evidence. See Nelson v. Quarterman, 472 F. 3d 287, 291-293 
(2006) (en banc) (recognizing the “now-defunct” nature of the Fifth Cir- 
cuit’s “‘constitutional-relevance’ test” post-Tennard and that a “‘full- 
effect’” standard—meaning that “a juror be able to express his reasoned 
moral response to evidence that has mitigating relevance beyond the scope 
of the special issues”—was “clearly established” for purposes of AEDPA 
in 1994, when Nelson’s conviction became final). 

*[This opinion applies also to No. 05-11287, Brewer v. Quarterman, Di- 
rector, Texas Department of Criminal Justice, Correctional Institutions 
Division, post, p. 286.] 
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the claim as applied to the particular mitigating evidence 
in these cases, and the defendants sought federal habeas 
review. 

Under the Antiterrorism and Effective Death Penalty Act 
of 1996 (AEDPA), however, a state-court decision can be set 
aside on federal habeas review only if it is “contrary to, or 
involved an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of the 
United States.” 28 U.S.C. §2254()(1).. When this Court 
considers similar challenges to the same jury instructions 
five separate times, it usually is not because the applicable 
legal rules are “clearly established.” The Court today none- 
theless picks from the five precedents the one that ruled in 
favor of the defendant—Penry J—and anoints that case as 
the one embodying “clearly established Federal law.” In 
doing so the Court fails to give any meaningful weight to 
the two pertinent precedents subsequent to Penry I— 
Graham and Johnson—even though those cases adopted a 
more “limited view” of Penry I than the Court embraces 
today. Johnson, supra, at 365. Indeed, the reading of 
Penry Iin Graham and Johnson prompted every one of the 
remaining Justices who had been in the majority in Penry I 
on the pertinent question to dissent in Graham and John- 
son, on the ground that the Court was failing to adhere to 
Penry I. 

I suppose the Court today is free to ignore the import of 
Graham and Johnson on the question of what Penry I 
means, but in 1999 or 2001, respectively—when petitioners 
were denied collateral relief—the state courts did not have 
that luxury. They should not be faulted today for conclud- 
ing—exactly as the Graham and Johnson dissenters did— 
that the Court had cut back significantly on Penry I. 

We give ourselves far too much credit in claiming that our 
sharply divided, ebbing and flowing decisions in this area 
gave rise to “clearly established” federal law. If the law 
were indeed clearly established by our decisions “as of the 
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time of the relevant state-court decision,” Williams v. Tay- 
lor, 529 U.S. 362, 412 (2000), it should not take the Court 
more than a dozen pages of close analysis of plurality, concur- 
ring, and even dissenting opinions to explain what that 
“clearly established” law was. Ante, at 246-260. When the 
state courts considered these cases, our precedents did not 
provide them with “clearly established” law, but instead a 
dog’s breakfast of divided, conflicting, and ever-changing 
analyses. That is how the Justices on this Court viewed the 
matter, as they shifted from being in the majority, plurality, 
concurrence, or dissent from case to case, repeatedly lament- 
ing the failure of their colleagues to follow a consistent path. 
Whatever the law may be today, the Court’s ruling that ’twas 
always so—and that state courts were “objectively unrea- 
sonable” not to know it, Williams, swpra, at 409—is utterly 
revisionist. 
I 


In 1987, Jalil Abdul-Kabir—referred to by his given name, 
Ted Calvin Cole, throughout this opinion, ante, at 237, n. 1— 
was convicted of capital murder after he confessed to stran- 
gling 66-year-old Raymond Richardson with a dog leash to 
steal $20 from him. Among the 21 claims Cole raised on 
state collateral review was a challenge under Penry I, supra, 
to the application of Texas’s special issue jury instructions. 
In evaluating Cole’s challenge, the state habeas trial court 
stated: 


“The issue is whether the sentencing jury had been 
unable to give effect to [Cole’s] mitigating evidence 
within the confines of the statutory ‘special issues.’ 
While [Penry I] held that evidence of a defendant’s men- 
tal retardation and abused childhood could not be given 
mitigating effect by a jury within the framework of the 
special issues, the cases that followed such as Graham 
v. Collins, [506 U.S. 461] (1993), Garcia v. State, 919 
S. W. 2d 370 (1996), Mines v. State, 888 S. W. 2d 816 
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(1994), and Zimmerman v. State, 881 S. W. 2d 360 (1994) 
held that the mitigating evidence of alcoholism, drug 
abuse, bad family background, bipolar disorder, low I.Q., 
substance abuse, head injury, paranoid personality disor- 
der and child abuse were sufficiently considered under 
the special issues. The issue of whether the mitigating 
evidence can be sufficiently considered must be deter- 
mined on a case by case basis, depending on the nature 
of the mitigating evidence offered and whether there 
exists other testimony in the record that would allow 
consideration to be given.” App. in No. 05-11284, 
pp. 159-160. 


Applying that standard, the state court concluded that 
“tlhe evidence presented at the punishment stage of the 
trial, especially evidence from [Cole’s] expert witnesses, pro- 
vide[d] a basis for the jury to sufficiently consider the miti- 
gating evidence.” Jd., at 161. The Texas Court of Criminal 
Appeals adopted the trial court’s findings without substan- 
tive comment, and denied Cole’s application for habeas cor- 
pus relief on November 24, 1999. Id., at 178-179. 

In finding that the state court’s decision was objectively 
unreasonable, the Court begins by stating that the principle 
the state court violated was “firmly established,” based on 
“Ta] careful review of our jurisprudence in this area.” Ante, 
at 246. The only thing clear about our jurisprudence on the 
pertinent question in 1999, however, is that it was unsettled 
and confused. 

In Jurek, the Court upheld Texas’s use of the special issues 
as facially constitutional, with the controlling opinion noting 
that “the constitutionality of the Texas procedures turns on 
whether the enumerated questions allow consideration of 
particularized mitigating factors.” 428 U.S., at 272 (joint 
opinion of Stewart, Powell, and STEVENS, JJ.). In so doing, 
Jurek left open the possibility that some mitigating evidence 
might not be within the reach of the jury under the special 
issues; other types of mitigating evidence, of course, would 
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be. Cf. id., at 272-273 (suggesting that the future danger- 
ousness special issue allowed the jury to consider prior crim- 
inal conduct, age, duress, and whether the defendant was 
under extreme mental pressure). 

The next occasion the Court had to consider mitigating 
evidence under the Texas special issues arose in Franklin, 
in which the Court concluded that the defendant’s mitigating 
evidence of good behavior in prison was taken into account 
under the future dangerousness special issue. 487 U.S., at 
178-179 (plurality opinion); id., at 186-187 (O’Connor, J., con- 
curring in judgment). A plurality of the Court also rejected 
the argument that a jury must be permitted to give “inde- 
pendent” effect to mitigating evidence—beyond the special 
issues—concluding that “this submission is foreclosed by 
Jurek” and rejecting the dissent’s argument to the contrary. 
Id., at 179-180, and n. 10; see also id., at 199-200 (STEVENS, 
J., dissenting). 

The Court today places great weight on the opinion by 
Justice O’Connor concurring in the judgment in Franklin, an 
opinion joined only by Justice Blackmun. Ante, at 251-254. 
That separate opinion expressed “doubts” about the plural- 
ity’s view that mitigating evidence need not be given effect 
beyond the special issues, noting that if the petitioner in 
Franklin had introduced evidence not covered by the special 
issues, “we would have to decide whether the jury’s inability 
to give effect to that evidence amounted to an Eighth 
Amendment violation.” 487 U.S., at 188, 185. The sepa- 
rate opinion concluded, however, that “this is not such a 
case.” Id., at 185. According to the Court today, a discern- 
ing state judge should have seen that federal law was 
“clearly established” on the point by the concurring and dis- 
senting opinions, not the plurality. Ante, at 251-254. 

Penry I, decided the following Term, concluded that in 
that case the Texas instructions did not allow the jury to 
give mitigating effect to evidence of Penry’s mental retarda- 
tion and abusive childhood. 492 U.S., at 328, 315 (“Penry 
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does not... dispute that some types of mitigating evidence 
can be fully considered by the sentencer in the absence of 
special jury instructions. Instead, Penry argues that, on the 
facts of this case, the jury was unable to fully consider and 
give effect to the mitigating evidence . . . in answering the 
three special issues” (emphasis added; citations omitted)). 
In granting relief, the Court, quoting the Franklin concur- 
rence, noted that Penry’s evidence “‘had relevance to [his] 
moral culpability beyond the scope of the special verdict 
questions,’” 492 U.S., at 322 (quoting 487 U.S., at 185 
(O’Connor, J., concurring in judgment); some alterations de- 
leted), and that it was relevant to the special issues “only as 
an aggravating factor,” 492 U.S., at 323 (emphasis in origi- 
nal). According to the Court today, the views of the Frank- 
lin concurrence and dissent were thus elevated to the opin- 
ion of the Court in Penry I, again clearly establishing federal 
law. Ante, at 252-254, and n. 15. The four dissenters in 
Penry I complained that the Court’s holding “flatly contra- 
dict[ed]” Jurek, and that in finding a constitutional violation, 
the Court was “throwing away Jurek in the process.” 492 
U.S., at 355, 354 (SCALIA, J., concurring in part and dissent- 
ing in part). 

A state court looking at our pertinent precedents on the 
Texas special issue instructions would next have to consider 
the significance of Saffle v. Parks, 494 U.S. 484 (1990). That 
case—issued less than nine months after Penry I—consid- 
ered Oklahoma instructions, but extensively analyzed Penry 
I in doing so. See 494 U.S., at 491-492. The Court con- 
cluded that the mitigating evidence in that case could be ade- 
quately considered by the jury under the instructions given. 
The four dissenters in Saffle—including the author of today’s 
opinion—complained that the majority’s discussion of Penry 
I was “strangely reminiscent” of the position of the Penry I 
dissenters. 494 U.S., at 504 (opinion of Brennan, J.). The 
Saffle dissenters asserted that the majority’s failure to reject 
the position of the Penry I dissenters “creates considerable 
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ambiguity about which Lockett [v. Ohio, 438 U.S. 586 (1978)] 
claims a federal court may hereafter consider on habeas cor- 
pus review.” 494 U.S., at 504-505. 

In Graham, decided three years later, the Court sought to 
clarify the interplay between Jurek, Franklin, and Penry I: 


“It seems to us, however, that reading Penry as peti- 
tioner urges—and thereby holding that a defendant is 
entitled to special instructions whenever he can offer 
mitigating evidence that has some arguable relevance 
beyond the special issues—would be to require in all 
cases that a fourth ‘special issue’ be put to the jury: 
‘“Does any mitigating evidence before you, whether or 
not relevant to the above [three] questions, lead you to 
believe that the death penalty should not be imposed?”’ 
The Franklin plurality rejected precisely this conten- 
tion, finding it irreconcilable with the Court’s holding in 
Jurek, and we affirm that conclusion today.” 506 U.S., 
at 476-477 (citation omitted; second emphasis added). 


Thus, in Graham the Court rejected the reading of Franklin 
and Penry I that the Court today endorses, reasoning that 
it would require a new sentencing in every case, and would 
be impossible to square with Jurek.! 

Although the Court today tells us it was clear that the 
applicable federal law was established by the Franklin con- 
currence and dissent, and that Penry I had to be read in 
that light, ante, at 252-254, the Court majority in Graham 
specifically relied instead upon the Franklin plurality in re- 


1Tn evaluating the state court’s analysis, the Court criticizes its reliance 
on Graham because Graham primarily addressed retroactivity under 
Teague v. Lane, 489 U.S. 288 (1989). Ante, at 258. But in considering 
whether the rule requested was dictated by precedent, Graham of course 
had to evaluate the scope of that precedent—including Penry I—and did 
so extensively. See 506 U.S., at 467-477. Moreover, as explained below, 
the Court in Johnson v. Texas, 509 U.S. 350, 370-372 (1993), adopted the 
same reading of Penry I adopted in Graham, without considering the issue 
under Teague. 
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jecting the same broad reading of Penry I the Court resusci- 
tates today, nunc pro tunc. Graham, supra, at 476-477. 
The dissenters in Graham—including every remaining Mem- 
ber of the Penry I majority—were adamant that Penry I 
should have been controlling in Graham. See, e.g., 506 
U.S., at 507 (opinion of SOUTER, J., joined by Blackmun, STE- 
VENS, and O’Connor, JJ.) (“Our description of Penry’s claim 
applies .. . almost precisely to Graham’s claim”); id., at 508 
(“[Graham’s] position is identical to that of Penry”); zd., at 
512 (“Penry controls in this respect, and we should adhere 
to it”); 7d., at 520 (“[T]he case is controlled by Penry”). The 
issue is not whether the majority or the dissenters in Gra- 
ham were right about how to read Penry I, but whether it 
was reasonable for a state court in 1999 to read it the way 
the majority in Graham plainly did. 

Later the same Term, in Johnson, the Court reaffirmed 
the “limited view of Penry” it had adopted in Graham. 509 
U.S., at 365. Once again the Court majority specifically re- 
lied on the Franklin plurality—not the concurrence and dis- 
sent. See 509 U.S., at 370-871. And once again the dis- 
senters—including every remaining Member of the Penry I 
majority—lamented the Court’s asserted failure to adhere to 
Penry I. 509 U.S., at 385-386 (opinion of O’Connor, J., 
joined by Blackmun, STEVENS, and SOUTER, JJ.). The dis- 
sent—by the Penry I author—made precisely the same point 
made by the Court today about how to read the Franklin 
concurrence and dissent. 509 U.S., at 385-386. The differ- 
ence, of course, was that in Johnson the point was made in 
dissent. It cannot have been “objectively unreasonable” for 
a state court, in 1999, to have been guided by the Johnson 
majority on this question, rather than by the dissent. 

In short, a state court reading our opinions would see an 
ongoing debate over the meaning and significance of Penry 
I. That state court would see four dissenters in Graham 
and Johnson—including every remaining Member of the 
Penry I majority—arguing that the Court was failing to fol- 
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low or sharply limiting Penry I in those cases. On the flip 
side, the state court would see four dissenters in Penry I— 
every one later joining the majorities in Graham and John- 
son—sugegesting that the Penry I majority departed from 
Jurek. It is in that context that the Court today tells us 
that the state courts should have regarded Penry I as 
“clearly established Federal law, as determined by the Su- 
preme Court of the United States.” §2254(d)(1). 

The Court asserts that Graham and Johnson did not “dis- 
turb the basic legal principle” at issue, ante, at 259, and that 
we cite no post-Penry I cases inconsistent with its reading 
of that case, ante, at 253, n. 14. I do not understand how 
the author of today’s opinion can say that Graham did not 
disturb the principle of Penry I, however, when he joined a 
dissent in Graham stating that “[Graham’s] position is iden- 
tical to that of Penry” and that Graham’s case “is controlled 
by Penry.” 506 U.S., at 508, 520 (opinion of SOUTER, J.) 
(emphasis added). That would seem to suggest that Gra- 
ham was inconsistent with Penry I. I do not understand 
how the author of today’s opinion can say that Johnson had 
no effect on Penry I, when he joined a dissent in Johnson 
stating that the majority opinion “upset our settled Eighth 
Amendment jurisprudence.” 509 U.S., at 382 (pinion of 
O’Connor, J.). Now Johnson is dismissed as just an applica- 
tion of “basic legal principle[s],” over which Justices can dis- 
agree, ante, at 259; back then it “upset our settled Eighth 
Amendment jurisprudence.” And what of Saffle? There 
the author of today’s opinion joined a dissent claiming that 
the majority was adopting the rule rejected in Penry I. 494 
U.S., at 504 (opinion of Brennan, J.). Again, that would 
seem to suggest inconsistency with Penry I.” 


?The Court is correct that “[w]hat is most relevant under AEDPA ... 
is the holdings set forth in majority opinions, rather than the views of 
dissenters ... at the time those opinions were written.” Ante, at 260, 
n. 22. But that must include the majority opinions in all the pertinent 
cases, not just the lone one of the bunch that ruled in favor of the defend- 
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In fact, Penry I is not even consistent with the reading 
the Court ascribes to it—in that case the Court concluded 
that a jury could only view Penry’s mitigating evidence as 
ageravating, and thus could not give the evidence any miti- 
gating effect. 492 U.S., at 323 (Penry’s evidence was “rele- 
vant only as an aggravating factor” (emphasis in original)); 
see also Graham, supra, at 473 (“Although Penry’s evidence 
of mental impairment and childhood abuse indeed had rele- 
vance to the ‘future dangerousness’ inquiry, its relevance was 
aggravating only” (emphasis in original)). The Court con- 
cedes that Cole’s evidence in the present case was not purely 
ageravating, see ante, at 259 (“[T]he jury could give mitigat- 
ing effect to some of the experts’ testimony”), thus drawing 
into even starker contrast the rule that was established by 
a fair reading of Penry I in 1999 versus the rule the Court 
today reads Penry I to have “clearly established.” 

As might be expected in light of the foregoing, judges 
called upon to apply these precedents were confused by the 
ambiguity of this Court’s pronouncements. See, e. g., Mines 
v. Texas, 888 8. W. 2d 816, 820 (Tex. Crim. App. 1994) (Baird, 
J., concurring) (“The Supreme Court’s holdings in Penry, 
Graham and Johnson do not provide an analytical frame- 
work to determine when our capital sentencing scheme fails 
to allow the jury to consider and give effect to mitigating 
evidence ... ”); see also Brewer v. Dretke, 442 F. 3d 278, 
279, n. 16 (CA5 2006) (per curiam) (remarking, in applying 
Graham and Penry I, that “[t]here is no easy way to locate 
[the defendant] at either pole”). Commentators at the time 
likewise concluded that Graham and Johnson “put a cap on 
Penry’s principles.” Denno, Testing Penry and Its Progeny, 


ant. Here it must include the subsequent majority opinions in Sa/ffle, 
Graham, and Johnson, as well as in Penry I, and it was not objectively 
unreasonable for a state court to view Saffle, Graham, and Johnson the 
same way today’s author did at the time—or at least to conclude that the 
Court’s current view of Penry I was not as clearly established as the Court 
would have it today. 
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22 Am. J. Crim. L. 1, 10 (1994) (“In Graham, the Court made 
clear that it did not interpret Penry ‘as effecting a sea 
change’ in its evaluation of the constitutionality of the former 
Texas death penalty statute...”). See also Twenty-Kighth 
Annual Review of Criminal Procedure, 87 Geo. L. J. 1756, 
1770 (1999) (“The possible reach of Penry has been circum- 
scribed by [Graham] and [Johnson]”). 

It is a familiar adage that history is written by the victors, 
but it goes too far to claim that the meaning and scope of 
Penry I was “clearly established” in 1999, especially in the 
wake of Graham and Johnson. In applying AEDPA, we 
have recognized that “[a] federal court may not overrule a 
state court for simply holding a view different from its own, 
when the precedent from this Court is, at best, ambiguous.” 
Mitchell v. Esparza, 540 U.S. 12, 17 (2008) (per curiam); see 
also Lockyer v. Andrade, 538 U.S. 63, 72-73 (2003) declining 
to find federal law “clearly established” when “our prece- 
dents in [the] area have not been a model of clarity”). 

When the state court rejected Cole’s claim, it knew that 
mitigating evidence of mental retardation and severe child- 
hood abuse could not be given effect under the special issues, 
Penry I, 492 U.S., at 328, but that evidence of youth and a 
transient upbringing could be, Graham, supra, at 476; John- 
son, supra, at 368. The court concluded that Cole’s mitigat- 
ing evidence—a troubled childhood and “impulse control” 
disorder—was more like that considered in Johnson and 
Graham than in Penry I. And because Cole’s mitigating ev- 
idence was not as troubling as that at issue in Penry I, the 
state court did not act unreasonably in concluding that the 
collateral damage of his upbringing and impulse control dis- 
order would, like youth in Johnson, dissipate over time, so 
that Cole would be less of a danger in the future. It is irrel- 
evant that the ill effects of Cole’s upbringing and impulse 
control disorder might not wear off for some time—there was 
no suggestion in Johnson that the petitioner in that case 
would become less dangerous any time soon. 
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In other words, our precedents—which confirmed that the 
permanence of a mitigating feature was highly relevant, and 
that the correct answer was a case-specific matter turning 
on the particular facts—did not provide a clear answer, be- 
cause the particular evidence before the court fell some- 
where between the guideposts established by those prece- 
dents. As we have recognized, “the range of reasonable 
judgment can depend in part on the nature of the relevant 
rule. .. . [Some] rules are more general, and their meaning 
must emerge in application over the course of time.” Yar- 
borough v. Alvarado, 541 U.S. 652, 664 (2004). See also 
Brown v. Payton, 544 U.S. 188, 148 (2005) (reviewing state- 
court application of Supreme Court precedent “to similar but 
not identical facts” and concluding that “[e]lven on the as- 
sumption that its conclusion was incorrect, it was not unrea- 
sonable, and is therefore just the type of decision that 
AEDPA shields on habeas review”). 

The state court’s approach to the question was plainly cor- 
rect; indeed, we engaged in a similar comparison in Graham 
itself in determining that the evidence presented in that case 
was cognizable under the special issues: 


“Jurek is reasonably read as holding that the circum- 
stance of youth is given constitutionally adequate con- 
sideration in deciding the special issues. We see no rea- 
son to regard the circumstances of Graham’s family 
background and positive character traits in a different 
light. Graham’s evidence of transient upbringing and 
otherwise nonviolent character more closely resembles 
Jurek’s evidence of age, employment history, and famil- 
ial ties than it does Penry’s evidence of mental retarda- 
tion and harsh physical abuse.” 506 U.S., at 476. 


The state court thought that Cole’s evidence “more closely 
resemble[d]” Johnson and Graham than Penry I. That can- 
not be said to be “contrary to, or... an unreasonable applica- 
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tion of, clearly established Federal law.” §2254(d)(1). See 
Brown, supra, at 148, 147; Williams, 529 U.S., at 411. 

The Court further holds that the jury instructions did not 
permit Cole’s evidence to have “mitigating force beyond the 
scope of the special issues,” ante, at 257, as it now reads 
Penry I to require. At the time the state court ruled, how- 
ever, Graham and Johnson, decided after Penry I, had ex- 
pressly rejected the notion that a jury must “be able to give 
effect to mitigating evidence in every conceivable manner in 
which the evidence might be relevant,” so long as the jury 
could consider “in some manner all of a defendant’s relevant 
mitigating evidence.” Johnson, 509 U.S., at 372-373. The 
state court found that Cole’s mitigating evidence could be 
“sufficiently consider[ed]” by the jury “within the confines of 
the statutory ‘special issues,’” App. in No. 05-11284, at 161, 
159, a holding consistent with this Court’s precedents as 
of 1999—and certainly not contrary to clearly established 
federal law. 

In reaching today’s result, the Court also takes advantage 
of eight years of hindsight and relies on three cases that 
postdate the state court’s ruling. Ante, at 263 (citing Penry 
v. Johnson, 532 U.S. 782 (2001) (Penry II), Tennard v. 
Dretke, 542 U.S. 274 (2004), and Smith v. Texas, 548 U.S. 
37 (2004) (per curiam)). What is pertinent under AEDPA, 
however, is whether federal law was clearly established by 
our decisions when the state court acted. Williams, supra, 
at 412.2. AEDPA requires state courts to reasonably apply 


3 The Court criticizes this dissent for failing “to define the rule” that our 
post-Penry I cases either did or should have applied. Ante, at 260, n. 22. 
But the whole point is that “the rule,” far from being “clearly established” 
by our decisions, was—at the very least—unsettled and confused. Under 
AEDPA, those defending the finality of a state-court judgment challenged 
on federal habeas review do not have to show that the state-court judg- 
ment was consistent with some version of “clearly established Federal 
law” other than that offered by the challenger; AEDPA obviously contem- 
plates that there may not be “clearly established Federal law.” The 
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clearly established federal law. It does not require them to 
have a crystal ball. 
II 


In 1991, petitioner Brent Ray Brewer was convicted of 
murder committed during the course of a robbery. Like 
Cole, Brewer claims that the Texas special issues prevented 
the jury from giving effect to mitigating evidence that he 
suffered from depression and had been abused as a teenager. 
The Texas courts rejected these claims on both direct and 
collateral review. 

In evaluating Brewer’s claim, the Court focuses on the so- 
called “two-edged sword” nature of the evidence found to be 
beyond the jury’s reach in Penry I, and concludes that Brew- 
er’s mitigating evidence is similarly double edged. The 
state court distinguished Penry I, however, stating that 
“a stay in a mental hospital does not evidence a long term 
mental illness which would affect appellant’s ability to con- 
form to the requirements of society,” App. in No. 05-11287, 
p. 141 (internal quotation marks omitted), in contrast to Pen- 
ry’s “organic brain disorder . . . which made it impossible for 
him to appreciate the wrongfulness of his conduct or to con- 
form his conduct to the law,” Penry I, 492 U.S., at 309. The 
state court determined that the nature of Brewer’s evidence 
allowed the jury to find that he would not be a future danger, 
whereas Penry’s did not. 

The Court rejects this distinction, noting that while Brew- 
er’s mitigating evidence may have been less compelling than 
Penry’s, “that difference does not provide an acceptable jus- 
tification for refusing to apply the reasoning in Penry I to 
this case.” Brewer v. Quarterman, post, at 2938, and n. 5. 
This misses the point. The state court’s distinction goes not 
to the relative strength of the mitigating evidence, but 
rather its character—an episodic rather than permanent 


Court’s criticism only underscores how far the reasoning employed today 
strays from AEDPA’s mandate. 
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mental disorder. As discussed in the context of Cole, see 
supra, at 276, the distinction was not a “refus[al] to apply 
the reasoning in Penry I,” Brewer, post, at 293, but rather 
an application of Penry I that can hardly be said to be “objec- 
tively unreasonable” based on this Court’s decisions as of 
2001. Indeed, in considering future dangerousness, it is dif- 
ficult to imagine a more pertinent distinction than whether 
a mental condition is or is not permanent. 

The Court concedes that “[t]he transient quality of [Brew- 
er’s] mitigating evidence may make it more likely to fall in 
part within the ambit of the special issues,” and yet still finds 
the state court’s decision unreasonable because the evidence 
may have had relevance beyond the special issues. Brewer, 
post, at 294. As in Cole’s case, this conclusion squarely con- 
flicts with the Court’s rejection in Graham of the proposition 
that “a defendant is entitled to special instructions whenever 
he can offer mitigating evidence that has some arguable rele- 
vance beyond the special issues.” 506 U.S., at 476 (empha- 
sis in original). That rejection was confirmed in Johnson, 
see 509 U.S., at 372-373 (rejecting a rule that “would re- 
quire that a jury be able to give effect to mitigating evidence 
in every conceivable manner in which the evidence might be 
relevant” in favor of the rule “that a jury be able to consider 
in some manner all of a defendant’s relevant mitigating evi- 
dence”). Once again, the Court rejects the state court’s rea- 
sonable reading of existing cases in favor of its own revision- 
ist reading of this Court’s doctrine, heavily informed by 
subsequent decisions that the state court had no means to 
predict. 

Ill 


In AEDPA, Congress “work[ed] substantial changes” to 
the power of federal courts to grant habeas corpus relief. 
Felker v. Turpin, 518 U.S. 651, 654 (1996). In today’s deci- 
sions, the Court trivializes AEDPA’s requirements and over- 
turns decades-old sentences on the ground that they were 
contrary to clearly established federal law at the time—even 
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though the same Justices who form the majority today were 
complaining at that time that this Court was changing that 
“clearly established” law. 

Still, perhaps there is no reason to be unduly glum. After 
all, today the author of a dissent issued in 1988 writes two 
majority opinions concluding that the views expressed in 
that dissent actually represented “clearly established” fed- 
eral law at that time. So there is hope yet for the views 
expressed in this dissent, not simply down the road, but twnc 
pro nunc. Encouraged by the majority’s determination that 
the future can change the past, I respectfully dissent. 


JUSTICE SCALIA, with whom JUSTICE THOMAS joins, and 
with whom JUSTICE ALITO joins as to Part I, dissenting.* 


I remain of the view “that limiting a jury’s discretion to 
consider all mitigating evidence does not violate the Eighth 
Amendment.” Ayers v. Belmontes, 549 U.S. 7, 24 (2006) 
(SCALIA, J., concurring) (citing Walton v. Arizona, 497 U.S. 
639, 673 (1990) (SCALIA, J., concurring in part and concurring 
in judgment)). 

I 

But even under this Court’s precedents to the contrary, 
the state-court decisions in these two cases were hardly ob- 
jectively unreasonable under the Antiterrorism and Effec- 
tive Death Penalty Act of 1996, as THE CHIEF JUSTICE’s dis- 
senting opinion demonstrates. That is all which is needful 
to demonstrate the error of today’s judgments. The full 
truth is worse than that, however. There was in fact clearly 
established law that governed these cases, and it favored the 
State. When the state courts rendered their decisions, 
Johnson v. Texas, 509 U.S. 350 (1993), was this Court’s most 
recent pronouncement on the Texas special issues. And in 
that case, the Court unambiguously drew back from the 


*[This opinion applies also to No. 05-11287, Brewer v. Quarterman, Di- 
rector, Texas Department of Criminal Justice, Correctional Institutions 
Division, post, p. 286.] 
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broader implications of its prior decision in Penry v. Ly- 
naugh, 492 U.S. 302 (1989) (Penry I). Reiterating what it 
had recently said in Graham v. Collins, 506 U.S. 461, 475 
(1993), the Court made clear that “‘[iJIn Penry, the defend- 
ant’s evidence was placed before the sentencer but the sen- 
tencer had no reliable means of giving mitigating effect to 
that evidence.’” Johnson, supra, at 366 (emphasis added). 
Penry I, said Johnson, stood for the proposition that habeas 
relief was appropriate where jurors had been unable to give 
any mitigating effect to the evidence at issue. 509 U.S., at 
369; see also Graham, supra, at 475. Penry I in no way 
meant to imply, Johnson warned, “that a jury [must] be able 
to give effect to mitigating evidence in every conceivable 
manner in which the evidence might be relevant.” 509 
U.S., at 872 (emphasis added). Johnson thus established, in 
no uncertain terms, that jurors need only “be able to con- 
sider in some manner all of a defendant’s relevant mitigating 
evidence.” Jbid. (emphasis added); see generally id., at 
372-373. 

The dissenters in Johnson very much disagreed with that 
analysis. They read Penry I for the more expansive propo- 
sition that “the Texas special issues violated the Eighth 
Amendment to the extent they prevented the jury from giv- 
ing full consideration and effect to a defendant’s relevant 
mitigating evidence.” 509 U.S., at 385 (opinion of O’Connor, 
J.) (citing Penry I, supra; emphasis added and deleted). 
“[Hlaving some relevance to [a special] issue,” the dissent 
said, “was not sufficient.” 509 U.S., at 385. And because 
youth (the mitigating feature in Johnson) had obvious rele- 
vance beyond the special issues, an additional instruction 
was needed. I/d., at 375. The differences between the 
Johnson majority and dissenters could not have been more 
pronounced. 

Today the Court overrules Johnson sub silentio, and rein- 
states the “full effect” interpretation of Penry I. For as 
THE CHIEF JUSTICE explains, ante, at 275-276, 279 (dissent- 
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ing opinion), it was not objectively unreasonable for the state 
courts to conclude that the ill effects of petitioners’ mental 
illnesses and difficult childhoods would wear off in due time, 
allowing the jury to give that mitigating evidence some ef- 
fect through the future dangerousness instruction—just as 
could be done for the mitigating factor of youth in Johnson. 
The Court nonetheless reverses these sentences because the 
juries were unable to give effect to “any independent con- 
cern” (independent, that is, of the Texas special issues) that 
the defendants “may not be deserving of a death sentence,” 
Brewer v. Quarterman, post, at 294, or to consider the 
evidence’s “relevance to the defendant’s moral culpability 
beyond the scope of the special verdict questions,” 7bid. 
(internal quotation marks omitted). The Court does not ac- 
knowledge that it is overruling Johnson, but makes the 
Court of Appeals the scapegoat for its change of heart. 

The Fifth Circuit in both of these cases relied heavily on 
Johnson when denying relief. See Cole v. Dretke, 418 F. 3d 
494, 505 (2005); Brewer v. Dretke, 442 F. 3d 278, 278, 281 
(2006) (per curiam) (relying on Cole). How does the Court 
manage to distinguish it? The Court tries two main lines of 
argument. First, the Court explains: 


“A critical assumption motivating the Court’s decision in 
Johnson was that juries would in fact be able to give 
mitigating effect to the evidence, albeit within the con- 
fines of the special issues. ... Prosecutors in some subse- 
quent cases, however, have undermined this assumption, 
taking pains to convince jurors that the law compels 
them to disregard the force of evidence offered in miti- 
gation.” Ante, at 261. 


Because Johnson’s “critical assumption” has now been “un- 
dermined,” the Court says, Johnson cannot be said to “fore- 
clos[e] relief in these circumstances.” Ante, at 261. 

This attempt to “distinguish” Johnson wilts under even 
the mildest scrutiny. Since when does this Court craft con- 
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stitutional rules that depend on the beneficence of the prose- 
cutor? (Never mind that this “critical assumption” of John- 
son was not so critical as to be mentioned in the case.) And 
more importantly, how can prosecutorial style have any 
bearing on whether the Eighth Amendment requires a jury 
to be able to give “some effect,” as opposed to “full effect,” 
to a defendant’s mitigating evidence? It is of course true 
that a prosecutor’s arguments may be relevant evidence in 
the final analysis of whether a capital trial has met the “some 
effect” test. But it has absolutely no relevance to which test 
is selected in the first place.* 

Second, the Court explains that “the consideration of the 
defendant’s mitigating evidence of youth in Johnson could 
easily have directed jurors toward a ‘no’ answer with regard 
to the question of future dangerousness,” whereas a juror 
considering petitioners’ mitigating evidence “could feel com- 
pelled to provide a ‘yes’ answer to the same question.” 
Ante, at 262. But it is quite apparent that jurors consider- 
ing youth in Johnson could also have “fe[lt] compelled to 
provide a ‘yes’ answer” to the future dangerousness ques- 
tion. While one can believe that “the impetuousness and 
recklessness that may dominate in younger years can sub- 
side,” Johnson, 509 U.S., at 368, one can also believe that a 
person who kills even in his younger years is fundamentally 
depraved, and more prone to a life of violent crime. John- 
son itself explicitly recognized this point, denying relief de- 
spite “the fact that a juror might view the evidence of youth 
as aggravating, as opposed to mitigating.” bid. 

As the Court’s opinion effectively admits, nothing of a 
legal nature has changed since Johnson. What has changed 


*Relatedly, the Court thinks Johnson distinguishable because jurors 
have “experienced” youth but “have never experienced” the “particular- 
ized childhood experiences of abuse and neglect” at issue here. Ante, at 
261. It is again quite impossible to understand, however, how that can 
have any bearing upon whether “some effect” or “full effect” is the re- 
quired test. 
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are the moral sensibilities of the majority of the Court. For 
those in Texas who have already received the ultimate pun- 
ishment, this judicial moral awakening comes too late. 
Johnson was the law, until today. And in the almost 15 
years in between, the Court today tells us, state and lower 
federal courts in countless appeals, and this Court in numer- 
ous denials of petitions for writ of certiorari, have errone- 
ously relied on Johnson to allow the condemned to be taken 
to the death chamber. See, e. g., Robison v. Johnson, 151 
F. 3d 256, 269 (CA5 1998) denying petition for rehearing), 
cert. denied, 526 U.S. 1100 (1999) (petitioner executed Jan. 
21, 2000); Motley v. Collins, 18 F. 3d 1223, 1233-1235 (CAS), 
cert. denied sub nom. Motley v. Scott, 513 U.S. 960 (1994) 
(petitioner executed Feb. 7, 1995). 


II 


The individuals duly tried and executed between Johnson 
and today’s decisions were not, in my view (my view at the 
time of Johnson, and my view now), entitled to federal judi- 
cial invalidation of their state-imposed sentences. That is 
because in my view the meaning of the Eighth Amendment 
is to be determined not by the moral perceptions of the Jus- 
tices du jour, but by the understanding of the American peo- 
ple who adopted it—which understanding did not remotely 
include any requirement that a capital jury be permitted to 
consider all mitigating factors. If, however, a majority of 
the Justices are going to govern us by their moral percep- 
tions, in this area at least they ought to get their moral per- 
ceptions right the first time. Whether one regards impro- 
vised death-is-different jurisprudence with disdain or with 
approval, no one can be at ease with the stark reality that 
this Court’s vacillating pronouncements have produced 
erossly inequitable treatment of those on death row. Relief 
from sentence of death because of the jury’s inability to give 
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“full effect” to all mitigating factors has been made available 
only to those who have managed to drag out their habeas 
proceedings until today. This is not justice. It is caprice. 
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Petitioner Brewer was convicted of murder committed during the course 
of a robbery. At sentencing, he introduced mitigating evidence of his 
mental illness, his father’s extensive abuse of him and his mother, and 
his substance abuse. His counsel made the strategic decision not to 
present any expert psychological or psychiatric testimony. The trial 
judge rejected all of Brewer’s proposed instructions designed to give 
effect to the mitigating evidence he presented, instructing the jury in- 
stead to answer only two special issues: whether his conduct was com- 
mitted deliberately and with the reasonable expectation it would result 
in his victim’s death and whether it was probable he would commit fu- 
ture violent acts constituting a continuing threat to society. In closing 
argument, the prosecutor emphasized that Brewer’s violent response to 
physical abuse by his father supported an affirmative answer to the 
“future dangerousness” special issue; he deemphasized any mitigating 
effect such evidence should have, stressing that the jurors lacked the 
power to exercise moral judgment and, in determining Brewer’s sen- 
tence, must answer the questions according to the evidence. Ulti- 
mately, the jury answered both special issues in the affirmative, and 
Brewer was sentenced to death. The Texas Court of Criminal Appeals 
(CCA) affirmed on direct appeal and denied Brewer’s application for 
state postconviction relief. He then filed a federal habeas petition. 
Following supplemental briefing concerning Tennard v. Dretke, 542 U.S. 
274, the District Court granted conditional relief, but the Fifth Circuit 
reversed and rendered its own judgment denying the petition. 


Held: Because the Texas capital sentencing statute, as interpreted by the 
CCA, impermissibly prevented Brewer’s jury from giving meaningful 
consideration and effect to constitutionally relevant mitigating evidence, 
the CCA’s decision denying Brewer relief under Penry v. Lynaugh, 492 
U.S. 302 (Penry I), was both “contrary to” and “involved an unreason- 
able application of, clearly established Federal law, as determined by 
[this] Court,” 28 U.S.C. $2254). Pp. 292-296. 

(a) Brewer’s trial was infected with the same constitutional error that 
occurred in Penry I, where the Court held that jury instructions that 
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merely articulated the Texas special issues, without directing the sen- 
tencing jury “to consider fully Penry’s mitigating evidence as it bears 
on his personal culpability,” did not provide an adequate opportunity for 
the jury to decide whether that evidence might provide a legitimate 
basis for imposing a sentence other than death. 492 U.S., at 323. The 
Court characterized Penry’s mental-retardation and childhood-abuse ev- 
idence as a “two-edged sword” that “diminish[ed] his blameworthiness 
for his crime even as it indicate[d] a probability” of future dangerous- 
ness. Id., at 324. Brewer’s mitigating evidence similarly served as a 
“two-edged sword.” Even if his evidence was less compelling than Pen- 
ry’s, that does not justify the CCA’s refusal to apply Penry I here. It 
is reasonably likely the jurors accepted the prosecutor’s argument to 
limit their decision to whether Brewer had acted deliberately and was 
likely a future danger, disregarding any independent concern that his 
troubled background might make him undeserving of death. Also un- 
persuasive is the Fifth Circuit’s explanation that Brewer’s lack of expert 
evidence and that court’s precedents holding that mental retardation, 
but not mental illness, can give rise to a Penry I violation prompted the 
Circuit’s reversal of the grant of habeas relief. This Court has never 
suggested that the question whether the jury could have adequately 
considered mitigating evidence is a matter purely of quantity, degree, 
or immutability. Rather, the Court has focused on whether such evi- 
dence has mitigating relevance to the special issues and the extent to 
which it may diminish a defendant’s moral culpability for the crime. 
See id., at 322. Pp. 292-294. 

(b) Under the narrowest possible reading of Penry I, Texas’ special 
issues do not provide for adequate jury consideration of mitigating evi- 
dence that functions as a “two-edged sword.” The Fifth Circuit’s mis- 
characterization of the law as demanding only that such evidence be 
given “sufficient mitigating effect,” and improperly equating “sufficient 
effect” with “full effect,” is not consistent with the reasoning of Penry 
v. Johnson, 532 U.S. 782 (Penry IT), which issued after Penry’s resen- 
tencing (and before the Fifth Circuit’s opinion in this case). Like the 
“constitutional relevance” standard rejected in Tennard, a “sufficient 
effect” standard has “no foundation” in this Court’s decisions. 542 
U.S., at 284. For the reasons explained in this case and in Abdul- 
Kabir, ante, p. 233, the Circuit’s conclusions that Brewer’s mental-illness 
and substance-abuse evidence could not constitute a Penry violation, 
and that troubled-childhood evidence may, because of its temporary 
character, fall sufficiently within the special issues’ ambit, fail to heed 
this Court’s repeated warnings about the extent to which the jury must 
be allowed not only to consider mitigating evidence, or to have such 
evidence before it, but to respond to it in a reasoned, moral manner 
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and assign it weight in deciding whether a defendant truly deserves 
death. Pp. 294-296. 


442 F. 3d 273, reversed. 


STEVENS, J., delivered the opinion of the Court, in which KENNEDY, 
SOUTER, GINSBURG, and BREYER, JJ., joined. ROBERTS, C. J., filed a dis- 
senting opinion, in which SCALIA, THOMAS, and ALITO, JJ., joined, ante, 
p. 265. ScatiA, J., filed a dissenting opinion, in which THOMAS, J., joined, 
and in which ALITO, J., joined as to Part I, ante, p. 280. 


Robert C. Owen, by appointment of the Court, 549 U.S. 
1029, argued the cause for petitioner. With him on the 
briefs were Jordan M. Steiker and John King. 

Edward L. Marshall, Assistant Attorney General of 
Texas, argued the cause for respondent. With him on the 
briefs were Greg Abbott, Attorney General, Kent C. Sulli- 
van, First Assistant Attorney General, Eric J. R. Nichols, 
Deputy Attorney General, and Gena Bunn and Carla E. El- 
dred, Assistant Attorneys General.* 


JUSTICE STEVENS delivered the opinion of the Court. 


This is a companion case to Abdul-Kabir v. Quarterman, 
ante, p. 233. Like the petitioner in that case, petitioner 
Brent Ray Brewer claims that the former Texas capital sen- 
tencing statute impermissibly prevented his sentencing jury 
from giving meaningful consideration to constitutionally rel- 
evant mitigating evidence. 

In Penry v. Lynaugh, 492 U.S. 302 (1989) (Penry D, we 
held that jury instructions that merely articulated the Texas 
“special issues,” without directing the jury “to consider fully 
Penry’s mitigating evidence as it bears on his personal culpa- 
bility,” did not provide his sentencing jury with an adequate 
opportunity to decide whether that evidence might provide 


*Briefs of amici curiae urging reversal were filed for the American 
Academy of Child and Adolescent Psychiatry et al. by James W. Ellis, 
April Land, and Stephen K. Harper; and for the Child Welfare League of 
America et al. by Jeffrey J. Pokorak, Marsha Levick, and Pamela Harris. 
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a legitimate basis for imposing a sentence other than death. 
Id., at 323. We characterized the evidence of Penry’s mental 
retardation and history of childhood abuse as a “two-edged 
sword,” because “it may diminish his blameworthiness for 
his crime even as it indicates that there is a probability that 
he will be dangerous in the future.” Id., at 324. 

As an overview of the cases both preceding and following 
Penry I demonstrates, we have long recognized that a sen- 
tencing jury must be able to give a “‘reasoned moral re- 
sponse’” to a defendant’s mitigating evidence—particularly 
that evidence which tends to diminish his culpability—when 
deciding whether to sentence him to death. Id., at 323; see 
also Abdul-Kabir, ante, at 246-256, 260-263. This principle 
first originated in Lockett v. Ohio, 438 U.S. 586 (1978), and 
Eddings v. Oklahoma, 455 U.S. 104 (1982), in which we held 
that sentencing juries in capital cases “must be permitted to 
consider any relevant mitigating factor,” id., at 112 (empha- 
sis added). In more recent years, we have repeatedly em- 
phasized that a Penry violation exists whenever a statute, 
or a judicial gloss on a statute, prevents a jury from giving 
meaningful effect to mitigating evidence that may justify the 
imposition of a life sentence rather than a death sentence. 
See Abdul-Kabir, ante, at 260-263. We do so again here, 
and hold that the Texas state court’s decision to deny relief 
to Brewer under Penry I was both “contrary to” and “in- 
volved an unreasonable application of, clearly established 
Federal law, as determined by the Supreme Court of the 
United States.” 28 U.S.C. $2254(d). 


I 


In 1991, Brewer was convicted of murder committed dur- 
ing the course of a robbery. At sentencing, he introduced 
several different types of mitigating evidence, including 


“that he had a bout with depression three months before 
the murder; that he was briefly hospitalized for that de- 
pression; that his co-defendant, a woman with whom he 
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was apparently obsessed, dominated and manipulated 
him; that he had been abused by his father; that he had 
witnessed his father abuse his mother; and that he had 
abused drugs.” Brewer v. Dretke, 442 F. 3d 2738, 275 
(CA5 2006) (per curiam) (footnotes omitted).1 


As a result of a strategic decision on his counsel’s part, 
Brewer neither secured nor presented any expert psycholog- 
ical or psychiatric testimony. 

At the conclusion of the sentencing hearing, Brewer sub- 
mitted several additional instructions designed to give effect 
to the mitigating evidence he did present. App. 81-87. 
The trial judge rejected all of his proposed instructions and 
instead instructed the jury to answer only two special issues: 


“Do you find from the evidence beyond a reasonable 
doubt that the conduct of the defendant, BRENT RAY 
BREWER, that caused the death of the deceased, Rob- 
ert Doyle Laminack, was committed deliberately and 
with the reasonable expectation that the death of the 
deceased would result? 


1On direct appeal, the Texas Court of Criminal Appeals (CCA) summa- 
rized the same evidence as follows: 
“1) Appellant was not mentally retarded, but was involuntarily committed 
on January 1, 1990, for ‘major depression, single episode, without psychotic 
features, polysubstance abuse.’ The examining physician based his opin- 
ion on a suicide note appellant wrote to his mother. On January 25, appel- 
lant signed a request for voluntary admission to Big Springs State Hospi- 
tal for fourteen days. 
“2) Appellant came from an abused background where he was ignored by 
both his father and step-father. He did not have a relationship or live 
with his real father until after he was fifteen-years old. Appellant’s fa- 
ther hit him on several occasions, once with the butt of a pistol and once 
with a flashlight. Appellant’s father frequently beat his mother. Appel- 
lant’s father had once told him, ‘If you ever draw your hand back, you’d 
better kill me because [ll kill you.’ 
“3) Appellant had smoked marijuana when he was a teenager.” Brewer 
v. State, No. 71,307 (June 22, 1994), p. 15, App. 140 (footnotes omitted). 
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“Do you find from the evidence beyond a reasonable 
doubt that there is a probability that the defendant, 
BRENT RAY BREWER, would commit criminal acts 
of violence that would constitute a continuing threat to 
society?” 442 F. 3d, at 277. 


In closing argument, the prosecutor emphasized that 
Brewer’s violent response to his father’s extensive physical 
abuse of both Brewer and his mother supported an affirma- 
tive answer to the “future dangerousness” special issue. In 
contrast, he deemphasized any mitigating effect that such 
evidence should have on the jury’s determination of Brew- 
er’s fate: 


“And, you know, folks, you can take a puppy, and you 
can beat that puppy and you can make him mean, but if 
that dog bites, he is going to bite the rest of his life, for 
whatever reason. 

“Whatever got him to this point, he is what he is today. 
And that will never change. That will never change. 
“All that’s happened to this time or all those years can- 
not change the violence and the cold, cold-bloodedness 
that he’s exhibited right here. Not one tear. Not one 
tear, because life means nothing to him. Zero. 

“You go back, you look at the evidence and you decide, 
not because of a poor family and not because of the sur- 
vivors, because of the evidence that you see that he has 
shown.” App. 118. 


The prosecutor stressed that the jurors lacked the power to 
exercise moral judgment in determining Brewer’s sentence, 
admonishing them that “[ylou don’t have the power to say 
whether [Brewer] lives or dies. You answer the questions 
according to the evidence, mu[ch] like you did at the guilt or 
innocence /sic/. That’s all.” Jd., at 114. Ultimately, the 
jury answered both special issues in the affirmative, and 
Brewer was sentenced to death. 
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Brewer’s conviction and sentence were affirmed on direct 
appeal.2 Brewer v. State, No. 71,307 (Tex. Crim. App., June 
22, 1994) (en banc), App. 122-171. He then filed an applica- 
tion for state postconviction relief, which the CCA denied 
on January 31, 2001, over the dissent of three judges.’ 
Ex parte Brewer, 50 8S. W. 3d 492 (2001) (per curiam order). 

Brewer subsequently filed a federal habeas petition in 
the United States District Court for the Northern District 
of Texas. After requesting supplemental briefing concern- 
ing Tennard v. Dretke, 542 U.S. 274 (2004), the District 
Court granted conditional relief. Brewer v. Dretke, 
No. Civ.A.2:01-CV—0112-J (Aug. 2, 2004), App. 185-213. On 
March 1, 2006, the United States Court of Appeals for the 
Fifth Circuit reversed the judgment of the District Court 
and rendered its own judgment denying the petition. 442 
F. 3d, at 282. We granted certiorari. 549 U.S. 974 (2006). 


II 


Like the petitioner in Abdul-Kabir, Brewer contends that 
the same constitutional error that infected Penry’s sentenc- 
ing hearing occurred in his trial. We agree. As did Pen- 
ry’s, Brewer’s mitigating evidence served as a “two-edged 


?The CCA’s opinion on direct appeal provides the only meaningful ex- 
planation by a Texas state court as to why Brewer’s Penry I claim was 
denied. Seen. 5, infra. When Brewer raised the same claim in his state 
postconviction proceedings, the trial court set forth, and the CCA adopted, 
a one-sentence ruling embracing the holding previously made on direct 
appeal: “The .. . special issues .. . were an adequate vehicle for the jury’s 
consideration of the mitigating evidence ....” App. 176; Ex parte 
Brewer, 50 8. W. 3d 492, 493 (2001) (per curiam). 

3 Judge Price filed a dissent to the order dismissing Brewer’s postconvic- 
tion application for relief, joined by Judges Johnson and Holcomb. Id., at 
493-495. In the dissenters’ view, Brewer had alleged a colorable claim of 
ineffective assistance of counsel, based on his counsel’s failure to procure 
a mental health expert who could have examined him in preparation for 
trial. IJd., at 493. 
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sword” because it tended to confirm the State’s evidence of 
future dangerousness as well as lessen his culpability for the 
crime.’ Penry I, 492 U.S., at 324. It may well be true that 
Brewer’s mitigating evidence was less compelling than Pen- 
ry’s, but, contrary to the view of the CCA, that difference 
does not provide an acceptable justification for refusing to 
apply the reasoning in Penry I to this case.° There is surely 
a reasonable likelihood that the jurors accepted the prosecu- 
tor’s argument at the close of the sentencing hearing that 
all they needed to decide was whether Brewer had acted 
deliberately and would likely be dangerous in the future,° 


“For example, the prosecution introduced the testimony of a police offi- 
cer who had been called to quell a family dispute as evidence of Brewer’s 
violent character. App. 6-15. The prosecution also introduced testi- 
mony from a doctor who treated Brewer’s father after Brewer struck him 
with a broom handle in response to his father’s attack on his mother. Id., 
at 23-25. 

5The CCA’s opinion purporting to distinguish Penry I simply stated: 
“We conclude the second punishment issue provided an adequate vehicle 
for the jurors to give effect to appellant’s mitigating evidence. We have 
held a stay in a mental hospital does not evidence a ‘long term mental 
illness which would affect appellant’s ability to conform to the require- 
ments of society.’ Joiner [v. State, 825 S. W. 2d 701, 707 (1992) (en banc)]. 
As in Joiner, the evidence shows no more than appellant’s threat to commit 
suicide and a stay at a hospital on one occasion. Jd. Further, appellant’s 
evidence of drug abuse and an abusive homelife was given effect within 
the scope of the punishment issues. Ew parte Ellis, 810 S. W. 2d 208, 
211-212 (Tex. Cr. App. 1991) (drug addiction); Goss v. State, 826 S. W. 
2d 162, 166 (Tex. Cr. App. 1992) (abusive household).” No. 71,307, at 15, 
App. 141. 


In neither its opinion in this case nor in Joiner did the CCA explain why 
Brewer’s evidence was not the same kind of “two-edged sword” as Penry’s, 
other than to suggest that it was less persuasive. 492 U.S., at 324. 

®“Tt’s not a matter of life and death. It’s whether it was deliberate. 
Was this act deliberate? Will he continue to commit violent acts? That’s 
all you answer. And every one of you people told me you would base that 
not upon the result, but upon what the evidence dictates you must do.” 
App. 115 (paragraph break omitted). 
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necessarily disregarding any independent concern that, 
given Brewer’s troubled background, he may not be deserv- 
ing of a death sentence. 

Also unpersuasive in distinguishing the instant case from 
others to which Penry I applies is the Fifth Circuit’s explana- 
tion regarding the lack of expert evidence in Brewer’s case 
(as compared to that presented by the petitioner in Abdul- 
Kabir) and its distinction between mental illness and mental 
retardation. In its opinion reversing the District Court’s 
conditional grant of habeas relief, the Court of Appeals noted 
that, under its precedents, “[t]he only instances in which 
mental illness has given rise to Penry I violations involve 
those where the illness in question is chronic and/or immuta- 
ble [as in the case of mental retardation].” 442 F. 3d, at 280. 
The court also emphasized the lack of expert psychiatric evi- 
dence in this case, contrasting the record below with that in 
Abdul-Kabir, and concluded that Brewer “came nowhere 
near to producing evidence sufficient for us to grant relief.” 
442 F. 3d, at 281. Nowhere in our Penry line of cases have 
we suggested that the question whether mitigating evidence 
could have been adequately considered by the jury is a mat- 
ter purely of quantity, degree, or immutability. Rather, we 
have focused on whether such evidence has mitigating rele- 
vance to the special issues and the extent to which it may 
diminish a defendant’s moral culpability for the crime. The 
transient quality of such mitigating evidence may make it 
more likely to fall in part within the ambit of the special 
issues; however, as we explained in Penry I, such evidence 
may still have “relevance to the defendant’s moral culpability 
beyond the scope of the special verdict questions.” 492 
U.S., at 322 (iting and quoting Franklin v. Lynaugh, 487 
U.S. 164, 185 (1988) (O’Connor, J., concurring in judgment)). 


Ill 


Under the narrowest possible reading of our opinion in 
Penry I, the Texas special issues do not provide for adequate 
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consideration of a defendant’s mitigating evidence when that 
evidence functions as a “two-edged sword.” As the District 
Court explained in its opinion granting habeas corpus relief 
in this case: 


“The mitigating evidence presented may have served as 
a basis for mercy even if a jury decided that the murder 
was committed deliberately and that Petitioner posed a 
continuing threat. Without an instruction, much less a 
special issue on mitigation, this evidence was out of the 
jury’s reach. Given the nature of the mitigating evi- 
dence before the jury and the lack of any instruction on 
mitigation, there is a reasonable likelihood that the jury 
applied its instructions in a way that prevented the con- 
sideration of the mitigating evidence. Reviewing the 
evidence in light of the special issues, a jury would be 
very hard pressed to see the evidence presented as any- 
thing but aggravating. Failure to submit an instruction 
on mitigation evidence was an unreasonable applica- 
tion of federal law and Supreme Court precedent. Ac- 
cordingly, habeas relief on this issue is conditionally 
granted.” No. Civ.A.2:01-CV—0112-J, at 9, App. 196. 


In reversing the District Court’s grant of habeas relief, 
and rejecting that court’s conclusion that Brewer’s mitigat- 
ing evidence was effectively “out of the jury’s reach,” the 
Court of Appeals mischaracterized the law as demanding 
only that such evidence be given “sufficient mitigating ef- 
fect,” and improperly equated “sufficient effect” with “full 
effect.”’ This is not consistent with the reasoning of our 


“The Court of Appeals explained: “For the mitigating evidence to be 
within the effective reach of the jury in answering the special issues, the 
special interrogatories must be capable of giving relevant evidence consti- 
tutionally sufficient mitigating effect. Whether that sufficiency requires 
that the evidence be given ‘full,’ or merely ‘some,’ mitigating effect has 
been the subject of considerable discussion in this court, but ultimately 
the distinction is only one of semantics, because regardless of what label 
is put on the word ‘effect,’ it is indisputable that the effect must be consti- 
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opinion issued after Penry’s resentencing (and before the 
Fifth Circuit’s opinion in this case). See Penry v. Johnson, 
582 U.S. 782 (2001) (Penry II). Like the “ ‘constitutional 
relevance’” standard that we rejected in Tennard, a “suffi- 
cient effect” standard has “no foundation in the decisions of 
this Court.” 542 U.S., at 284. 

For reasons not supported by our prior precedents, but 
instead dictated by what until quite recently has been the 
Fifth Circuit’s difficult Penry jurisprudence, the Court of 
Appeals concluded that Brewer’s evidence of mental illness 
and substance abuse could not constitute a Penry violation. 
It further concluded that “evidence of a troubled childhood 
may, as a result of its temporary character, fall sufficiently 
within the ambit of” the special issues. 442 F. 3d, at 280. 
For the reasons explained above, as well as in our opinion in 
Abdul-Kabir, these conclusions fail to heed the warnings 
that have repeatedly issued from this Court regarding the 
extent to which the jury must be allowed not only to consider 
such evidence, or to have such evidence before it, but to re- 
spond to it in a reasoned, moral manner and to weigh such 
evidence in its calculus of deciding whether a defendant is 
truly deserving of death. Accordingly, the judgment of the 
Court of Appeals is reversed. 

It is so ordered. 


[For dissenting opinion of THE CHIEF JUSTICE, see ante, 
p. 265; for dissenting opinion of JUSTICE SCALIA, see ante, 
p. 280.] 


tutionally ‘sufficient.’ Even if the requirement is called ‘full,’ it means 
nothing more than ‘sufficient.’” Brewer v. Dretke, 442 F. 3d 273, 278-279 
(CA5 2006) (per cwriam) (footnote omitted). 
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SMITH v. TEXAS 


CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF TEXAS 
No. 05-11304. Argued January 17, 2007—Decided April 25, 2007 


Smith’s trial took place in the interim between Penry v. Lynaugh, 492 
U.S. 302 (Penry D, and Penry v. Johnson, 532 U.S. 782 (Penry ID. At 
that time, Texas capital juries were still given the special-issue ques- 
tions found constitutionally inadequate in Penry I. Texas courts at- 
tempted to cure that inadequacy by instructing the jury that if it felt 
death should not be imposed but also felt the special issues satisfied, it 
should falsely answer “no” to one of the special-issue questions, thus 
nullifying the special issues. This nullification charge was later found 
inadequate to cure the special issues in Penry II. Before his trial, 
Smith objected to the constitutionality of the special issues, but his chal- 
lenges were denied. At sentencing, Smith’s jury received the special 
issues and the nullification charge. The jury sentenced Smith to death. 
In his appeal and postconviction state proceedings, Smith continued to 
argue his sentencing was unconstitutional because of the defects in the 
special issues. At each stage, the argument was either rejected on the 
merits, or else held procedurally barred because it had already been 
addressed on direct appeal. The Texas Court of Criminal Appeals 
(hereinafter appeals court) affirmed the denial of relief, distinguishing 
Smith’s case from the Penry precedents. This Court reversed, Smith 
v. Texas, 543 U.S. 37 (per curiam) (Smith D, finding there was Penry 
error and that the nullification charge was inadequate under Penry IT. 
On remand, the appeals court denied relief once more. Relying on its 
Almanza decision, it held that Smith had not preserved a Penry IT chal- 
lenge to the nullification charge, since he only made a Penry I challenge 
at trial; and that this procedural defect required him to show not merely 
some harm, but egregious harm, a burden he could not meet. 


Held: 

1. The appeals court made errors of federal law that cannot be the 
predicate for requiring Smith to show egregious harm. Smith I con- 
firmed that the special issues did not meet constitutional standards and 
that the nullification charge did not cure that error. The basis for relief 
was error caused by the special issues, not some separate error caused 
by the nullification charge. On remand from Smith I, the appeals court 
mistook this Court’s holding as granting relief in light of an error caused 
by the nullification charge and concluded that Smith had not preserved 
that claim because he never objected to the nullification charge. Al- 
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though Smith’s second state habeas petition included an argument that 
the nullification charge itself prevented the jury from considering his 
mitigating evidence, that was not the only, or even the primary, argu- 
ment he presented to the appeals court and this Court. The parties’ 
post-trial filings, the state courts’ judgments, and Smith I make clear 
that Smith challenged the special issues before trial and did not abandon 
or transform that claim during lengthy post-trial proceedings. Regard- 
less of how the State now characterizes it, Smith’s pretrial claim was 
treated by the appeals court as a Penry challenge to the adequacy of 
the special issues in his case, that is how this Court treated it in Smith 
I, and that was the error on which this Court granted relief. The ap- 
peals court’s misinterpretation of federal law on remand from Smith I 
cannot form the basis for the imposition of an adequate and independent 
state procedural bar. Ake v. Oklahoma, 470 U.S. 68, 75. Pp. 312-315. 

2. The state courts that reviewed Smith’s case did not indicate that 
he failed to preserve his claim that the special issues were inadequate 
in his case. Under the appeals court’s application of Almanza, pre- 
served error is subject only to normal harmless-error review. The ap- 
peals court has indicated elsewhere that so long as there is a reasonable 
likelihood the jury believed it was not permitted to consider relevant 
mitigating evidence, the lower Almanza standard is met. Because the 
state court must defer to this Court’s finding of Penry error, which is a 
finding that there is a reasonable likelihood the jury believed it was not 
permitted to consider Smith’s relevant mitigating evidence, Johnson v. 
Texas, 509 U.S. 350, 367, it appears Smith is entitled to relief under the 
state harmless-error framework. Pp. 315-316. 


185 S. W. 3d 455, reversed and remanded. 


KENNEDY, J., delivered the opinion of the Court, in which STEVENS, 
SOUTER, GINSBURG, and BREYER, JJ., joined. SOUTER, J., filed a concur- 
ring opinion, post, p. 316. ALITO, J., filed a dissenting opinion, in which 
ROBERTS, C. J., and SCALIA and THOMAS, JJ., joined, post, p. 316. 


Jordan M. Steiker, by appointment of the Court, 549 U.S. 
1029, argued the cause for petitioner. With him on the 
briefs were Carol S. Steiker and Maurie A. Levin. 

R. Ted Cruz, Solicitor General of Texas, argued the cause 
for respondent. With him on the brief were Greg Abbott, 
Attorney General, Kent C. Sullivan, First Assistant Attor- 
ney General, Hric J. R. Nichols, Deputy Attorney General, 
Sean D. Jordan, Deputy Solicitor General, Adam W. Aston 
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and Michael P. Murphy, Assistant Solicitors General, and 
Kimberly A. Schaefer. 

Gene C. Schaerr argued the cause for the State of Califor- 
nia et al. as amici curiae urging affirmance. With him on 
the brief were Bill Lockyer, Attorney General, Ward A. 
Campbell, Supervising Deputy Attorney General, Steffen N. 
Johnson, and Kevin T. Kane, Chief State’s Attorney of Con- 
necticut, and the Attorneys General for their respective 
States as follows: Troy King of Alabama, Terry Goddard of 
Arizona, John W. Suthers of Colorado, Charlie Crist of Flor- 
ida, Thurbert E. Baker of Georgia, Phill Kline of Kansas, 
Gregory D. Stumbo of Kentucky, Charles C. Foti, Jr., of Loui- 
siana, Jim Hood of Mississippi, Mike McGrath of Montana, 
George J. Chanos of Nevada, Jim Petro of Ohio, Hardy 
Myers of Oregon, Thomas W. Corbett, Jr., of Pennsylvania, 
Henry D. McMaster of South Carolina, Lawrence E. Long of 
South Dakota, Mark L. Shurtleff of Utah, Robert F. McDon- 
nell of Virginia, and Rob McKenna of Washington.* 


JUSTICE KENNEDY delivered the opinion of the Court. 


The jury in a Texas state court convicted petitioner La- 
Royce Lathair Smith of first-degree murder and determined 
he should receive a death sentence. This Court now re- 
views a challenge to the sentencing proceeding for a second 
time. 

The sentencing took place in the interim between our deci- 
sions in Penry v. Lynaugh, 492 U.S. 302 (1989) (Penry D, 
and Penry v. Johnson, 532 U.S. 782 (2001) (Penry ID. In 
Penry I the Court addressed the special-issue questions then 
submitted to Texas juries to guide their sentencing determi- 
nations in capital cases. The decision held that the Texas 
special issues were insufficient to allow proper consideration 


*Seth P. Waxman and Virginia E. Sloan filed a brief for the Constitu- 
tion Project as amicus curiae urging reversal. 

Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda- 
tion as amicus curiae urging affirmance. 
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of some forms of mitigating evidence. Following a pretrial 
challenge to the special issues by Smith, the trial court is- 
sued a charge instructing the jury to nullify the special is- 
sues if the mitigating evidence, taken as a whole, convinced 
the jury Smith did not deserve the death penalty. After 
Smith’s trial, Penry I held a similar nullification charge in- 
sufficient to cure the flawed special issues. Smith, on state 
collateral review, continued to seek relief based on the inade- 
quacy of the special issues, arguing that the nullification 
charge had not remedied the problem identified in his pre- 
trial objection. The Texas Court of Criminal Appeals af- 
firmed the denial of relief, distinguishing Smith’s case from 
the Penry precedents. Ex parte Smith, 182 8. W. 3d 407 
(2004). 

This Court, by summary disposition, reversed. Smith v. 
Texas, 543 U.S. 37 (2004) (per curiam) (Smith I). On re- 
mand the Court of Criminal Appeals again denied Smith 
relief. It held, for the first time, that Smith’s pretrial ob- 
jections did not preserve the claim of constitutional error 
he asserts. Under the Texas framework for determining 
whether an instructional error merits reversal, the state 
court explained, this procedural default required Smith to 
show egregious harm—a burden the court held he did not 
meet. Ex parte Smith, 185 S. W. 3d 455, 467-473 (2006). 
The requirement that Smith show egregious harm was predi- 
cated, we hold, on a misunderstanding of the federal right 
Smith asserts; and we therefore reverse. 


I 


A 
The Special Issues 


Under Texas law the jury verdict form provides special- 
issue questions to guide the jury in determining whether the 
death penalty should be imposed. At the time of Smith’s 
trial, Texas law set forth three special issues. The first 
addressed deliberateness; the second concerned future dan- 
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gerousness; and the third asked whether the killing was an 
unreasonable response to provocation by the victim. 
Provocation was not applicable to Smith’s case so the third 
question was not included in the instructions. If the jury 
answered the two applicable special-issue questions in the 
affirmative, the death penalty would be imposed. 

In Penry I, the Court held that neither of these special- 
issue instructions was “broad enough to provide a vehicle for 
the jury to give mitigating effect” to the evidence at issue 
in that case. Penry II, supra, at 798 (citing, and charac- 
terizing, Penry I, supra, at 322-325). We refer to the in- 
adequacy of the special-issue instructions as “Penry error.” 

For the brief period between Penry I and the Texas Legis- 
lature’s addition of a catchall special issue, Texas courts at- 
tempted to cure Penry error with a nullification charge. In 
Smith’s case the trial court instructed that if a juror was 
convinced the correct answer to each special-issue question 
was “yes,” but nevertheless concluded the defendant did not 
deserve death in light of all the mitigating evidence, the 
juror must answer one special-issue question “no.” The 
charge was not incorporated into the verdict form. See, 
e.g. 1 App. 123-124. In essence the jury was instructed to 
misrepresent its answer to one of the two special issues when 
necessary to take account of the mitigating evidence. 

In Penry II, the Court concluded that a nullification 
charge created an ethical and logical dilemma that prevented 
jurors from giving effect to the mitigating evidence when the 
evidence was outside the scope of the special issues. As the 
Court explained, “because the supplemental [nullification] in- 
struction had no practical effect, the jury instructions... 
were not meaningfully different from the ones we found con- 
stitutionally inadequate in Penry I.” 532 U.S., at 798. In 
other words, Penry IT held that the nullification charge did 
not cure the Penry error. 

Penry II and Smith I recognized the ethical dilemma, the 
confusion, and the capriciousness introduced into jury delib- 
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erations by directing the jury to distort the meaning of an 
instruction and a verdict form. Penry II, supra, at 797-802; 
Smith I, supra, at 45-48. These are problems distinct from 
Penry error and may be grounds for reversal as an independ- 
ent matter; but we need not reach that issue here, just as 
the Court did not need to reach it in Penry IT or Smith I. 

When this Court reversed the Court of Criminal Appeals 
in Smith I, it did so because the nullification charge had not 
cured the underlying Penry error. See Smith I, 543 U.S., 
at 48 (holding that “the burden of proof... was tied by law 
to findings of deliberateness and future dangerousness that 
had little, if anything, to do with” the mitigating evidence). 
While the ethical and logical quandary caused by the jury 
nullification charge may give rise to distinct error, this was 
not the basis for reversal in Smith I. On remand the Court 
of Criminal Appeals misunderstood this point. Its interpre- 
tation of federal law was incorrect. 

In light of our decision in Smith I, our review of the facts 
need not restate the brutality of the murder Smith com- 
mitted or the evidence he offered in mitigation. See id., at 
38-43. We need only address the conclusion of the Court of 
Criminal Appeals that the constitutional error asserted by 
Smith was caused by the nullification charge and that, having 
failed to alert the trial court to that error, Smith was re- 
quired to demonstrate egregious harm to obtain relief. 


B 
The Trial 


Before voir dire, Smith filed three written motions ad- 
dressing the jury instructions. In the first, he argued that 
Jurek v. Texas, 428 U.S. 262 (1976), and Penry I established 
the constitutional inadequacy of the special issues. The mo- 
tion maintained that Texas law denied the trial court power 
to cure the problem because “[t]he exclusive methodology for 
submission to the jury of special issues with regard to inflic- 
tion of the death penalty [is] contained in” Article 37.071 of 
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the Texas Code of Criminal Procedure Annotated (Vernon 
2006 Supp. Pamphlet), which did not authorize the trial court 
to add an additional special issue on mitigation. 1 App. 9. 
The trial court, the objection stated, would not be able to 
provide “any instruction with regard to mitigating evidence 
which would permit the jury to make a moral reasoned re- 
sponse to” mitigating evidence not covered by the special 
issues. Jbid. Smith would offer such evidence. 

The second pretrial motion raised a related but distinct 
argument. Smith began by noting that in Jwrek the Su- 
preme Court had found Article 37.071 constitutional on its 
face. He argued, however, it did so with the understanding 
that the Texas courts would give broad construction to 
terms in the special issues such as “‘deliberately.’” 1 App. 
12. They had not done so and therefore “[t]here [was] no 
provision in Texas for the jury to decide the appropriateness 
of the death penalty taking into consideration the personal 
moral culpability of the [djefendant balanced by mitigating 
evidence which is not directly or circumstantially probative 
in answering the special issues.” Jd., at 18. Smith there- 
fore reasoned that Article 37.071 was unconstitutional. 

The third pretrial motion asked the court to state the con- 
tents of the mitigation charge prior to voir dire so Smith 
could exercise his jury challenges intelligently. Jd., at 
17-19. 

The trial court denied the first two motions. I/d., at 21. 
In response to the third it provided Smith a copy of its pro- 
posed mitigation charge. That charge, which we will refer 
to as “the nullification charge,” defined mitigating evidence 
broadly before explaining to the jury, in relevant part: 


“TI]f you believe that the State has proved beyond a rea- 
sonable doubt that the answers to the Special Issues are 
‘Yes,’ and you also believe from the mitigating evidence, 
if any, that the Defendant should not be sentenced to 
death, then you shall answer at least one of the Special 
Issues ‘No’ in order to give effect to your belief that the 
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death penalty should not be imposed due to the mitigat- 
ing evidence presented to you. In this regard, you are 
further instructed that the State of Texas must prove 
beyond a reasonable doubt that the death sentence 
should be imposed despite the mitigating evidence, if 
any, admitted before you.” Smith I, swpra, at 40 (inter- 
nal quotation marks omitted). 


The nullification charge did not define or describe the spe- 
cialissues. 1 App. 105-110. The judge told counsel: “If you 
see something in that charge that you’d like worded differ- 
ently or you think could be made clearer or better, I’m al- 
ways willing to entertain different wording or different ways 
of putting the idea. So if you come up with something you 
like better, just let me know and I'll look at it.” Jd., at 21. 
Smith raised no additional objection and did not suggest al- 
ternative wording for the nullification charge. 

The jury received the nullification charge from the judge, 
but the verdict form did not incorporate it. The form was 
confined to the special issues of deliberateness and future 
dangerousness. IJd., at 123-124. The jury unanimously an- 
swered “yes” to both special-issue questions, and Smith was 
sentenced to death. 

C 


Post-Trial Proceedings 


The State does not contest the validity of Smith’s chal- 
lenge to the special issues in his pretrial motion. It does 
contend that since Smith did not object to the nullification 
charge, his state habeas petition rests on an unpreserved 
claim, namely, that the nullification charge excluded his miti- 
gating evidence. The State’s formulation of the federal 
right claimed by Smith, a formulation accepted by the Court 
of Criminal Appeals, is based on an incorrect reading of fed- 
eral law and this Court’s precedents. Considering Smith’s 
first two pretrial motions together, as the trial court did, it 
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is evident Smith’s objection was that the special-issue frame- 
work violated the Eighth Amendment because it prevented 
the court from formulating jury instructions that would en- 
sure adequate consideration of his mitigating evidence. 
This framework failed because the special issues were too 
narrow, the trial court was unable to promulgate a new 
catchall special issue, and the Texas courts did not define 
“deliberately” in broad terms. The State is correct that this 
was an objection based on Penry error, not one based on the 
confusion caused by the nullification instruction. 

A review of Smith’s post-trial proceedings shows that the 
central argument of his habeas petition, and the basis for 
this Court’s decision in Smith I, is the same constitutional 
error asserted at trial. 

1 


Direct Appeal 


On direct appeal from the trial court, Smith renewed his 
argument that the special issues were unconstitutional: 


“(I]n [Penry I], the Supreme Court held that there was 
an Eighth Ame[n|dment violation where there was miti- 
gating evidence not relevant to the special verdict ques- 
tions, or that had relevance to the defendant’s moral 
culpability beyond the scope of the special verdict 
questions, and the jury instructions would have pro- 
vided the jury with no vehicle for expressing its rea- 
soned moral response to that evidence. 


“By its extremely narrow interpretation of the re- 
quirements of Penry, this Court has unconstitutionally 
narrowed the sentencer’s discretion to consider relevant 
mitigating evidence.... The special issues .. . do not 
in reality provide a vehicle for individualized consider- 
ation of the appropriateness of assessment of the death 
penalty and [the article establishing them] is unconstitu- 
tional as applied.” 1 App. 183-134. 
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Both the Court of Criminal Appeals, in its most recent opin- 
ion, and the State, in its brief on direct appeal, recognized 
Smith’s pretrial motions preserved this argument. 185 
S. W. 3d, at 462, and n. 9 (holding Smith’s direct-appeal argu- 
ment that “the jury was unable to give effect to his mitigat- 
ing evidence in answering the special issues” was “based 
upon his pretrial motion”); Brief for Texas in No. 71,333 (Tex. 
Crim. App.), p. 62, Record 674 (“[Smith] reiterates his [pre- 
trial] claim that the statute is unconstitutional as applied 
since it fails to provide an effective vehicle for the jury to 
apply mitigating evidence”). 

In its opinion affirming the sentence on direct review the 
Court of Criminal Appeals held that the “instruction com- 
plied with Penry and provided a sufficient vehicle for the 
jury to consider any mitigating evidence [Smith] offered.” 
Smith v. State, No. 71,333 (June 22, 1994), p. 11, 1 App. 147. 


2 
First and Second State Habeas 


In 1998, Smith sought state habeas relief. Under state 
law the petition was untimely. The Court of Criminal Ap- 
peals, over a dissent, rejected an argument that neglect by 
Smith’s counsel merited equitable tolling. Ex parte Smith, 
977 S. W. 2d 610 (1998) (en bance); see id., at 614 (Overstreet, 
J., dissenting). Texas then amended its filing rules to allow 
the exception the Court of Criminal Appeals had declined 
to create. The statutory change permitted Smith to file for 
habeas relief. 

Smith filed his second habeas petition before this Court’s 
decision in Penry II. He argued once more that the spe- 
cial issues were inadequate: “In Penry [I], the Supreme 
Court ... held that the former Texas capital sentencing stat- 
ute did not provide an adequate vehicle for expressing its 
reasoned moral response to [mitigating] evidence in render- 
ing its sentencing decision.” Application for Writ of Habeas 
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Corpus Pursuant to Section 4A of Article 11.071 of the Texas 
Code of Criminal Procedure in No. W91-22803-R(A) (Tex. 
Crim. App.), p. 191, Record 193 (internal quotation marks 
omitted). Smith acknowledged the trial court tried to solve 
the problem with the nullification charge, but he explained 
that “[ilt confounds common sense to suggest jurors—who 
are sworn to tell the truth—would ever understand that they 
were authorized to answer [special-issue] questions falsely.” 
Id., at 198, Record 195. Smith continued: 


“Nothing in the special issues themselves linked the 
‘nullification’ instruction to the specific questions asked; 
nothing in the special issues themselves authorized the 
jury to consider mitigating evidence when answering 
the questions; nothing in the special issues themselves 
authorized the jury to answer the questions ‘no’ when 
the truthful answer was ‘yes’; in short, nothing in the 
special issues permitted the jury to apply the ‘nullifica- 
tion’ instruction.” Id., at 194, Record 196. 


Smith conceded he had not objected to the nullification 
charge but confirmed that he had challenged the special- 
issues statute and that the Court of Criminal Appeals had 
reached the merits of this claim on direct review. 

The State, relying upon a procedural bar different from 
and indeed contradictory to the one it now raises, responded 
that “[t]his claim [was] procedurally barred as it was both 
raised and decided on the merits on direct appeal.” 1 App. 
156; see also id., at 157 (describing Smith’s position as an 
“identical complaint” and an “identical argument” to his 
claim on direct appeal). The State contended, in the alter- 
native, that Smith’s position was meritless because the nulli- 
fication charge cured any problem with the special issues. 
Respondent’s Original Answer and Response to Applicant’s 
Application for Writ of Habeas Corpus in No. W91- 
22803-R(A) (Tex. Crim. App.), pp. 136-189, Record 467-470. 
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The state trial court denied habeas relief on the ground 
Smith was procedurally barred from raising the same claim 
denied on direct review absent “a subsequent change in the 
law so as to render the judgment void... .” Ex parte 
Smith, No. W91-22803-R, pp. 86-87 (265th Dist. Ct. of Dallas 
Cty., Tex., Apr. 5, 2001). 

3 
Appeal from the Denial of State Habeas Relief 


While Smith’s appeal from the state trial court’s denial of 
his second habeas petition was pending, this Court decided 
Penry II. Smith filed a brief in the Court of Criminal Ap- 
peals explaining the relevance of Penry IT to his habeas 
claim. He noted that the special-issue questions in his case 
were for all relevant purposes the same as those in Penry 
II. Applicant’s Brief for Submission in View of the United 
States Supreme Court’s Opinion in Penry v. Johnson in 
No. W91-22803-R, pp. 4-5. He maintained the nullification 
charges were also indistinguishable, id., at 5-6, and had in 
Penry IT been held insufficient “to cure the error created by 
the Special Issues,” Applicant’s Brief for Submission, at 
6-7. Smith concluded by explaining that the procedural bar 
for raising an issue already resolved on direct review did 
not apply “where an intervening legal decision renders a 
previously rejected claim meritorious.” Jd., at 12 (citing 
Ex parte Drake, 883 S. W. 2d 218, 215 (Tex. Crim. App. 1994) 
(en banc)). (We note the Court of Criminal Appeals recently 
adopted this position. See Ex parte Hood, 211 8. W. 3d 767, 
775-778 (2007).) 

The Court of Criminal Appeals ordered supplemental 
briefing on the relevance of Penry II. Given that Penry IT 
addressed the sufficiency of a nullification charge as a cure 
for inadequate special issues, Smith’s supplemental brief con- 
centrated on the same issue. Nevertheless, his central ar- 
gument remained that he “presented significant mitigating 
evidence that was virtually indistinguishable from Penry’s 
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and thus undeniably beyond the scope of the special issues.” 
Applicant’s Supplemental Briefing on Submission in 
No. 74,228, p. 12 (hereinafter Applicant’s Supp. Briefing). 
The nullification charge was inadequate as well, in his view, 
because, based on the ethical dilemma, “there is a reasonable 
probability that the nullification instruction . . . precluded 
[a juror who found that Smith’s personal culpability did not 
warrant a death sentence] from expressing that conclusion.” 
Id., at 13. Alternatively, Smith argued he was “also entitled 
to relief under Penry IT’ because “[elven if the jury might 
have been able to give effect to some of [his] mitigating evi- 
dence within the scope of [the] special issues, the confusing 
nullification instruction itself” may have prevented the jury 
from doing so. Jd., at 14. As such, the nullification charge 
was “worse than no instruction at all.” Jd., at 15-16 (em- 
phasis deleted). 

The State responded that the special issues were adequate 
and, furthermore, that the nullification charge, unlike the 
charge in Penry II, cured any problem. State’s Brief in 
No. 74,228 (Tex. Crim. App.), pp. 2-11. In response to 
Smith’s second argument the State contended “it tests the 
bounds of reason to grant [Smith] relief based on a good-faith 
attempt to give him a supplemental instruction to which he 
was not constitutionally entitled.” Jd., at 11. In reply 
Smith reiterated his two distinct arguments, devoting most 
of the brief to his original trial objection. Applicant’s Reply 
to Respondent’s Response to Applicant’s Brief for Submis- 
sion in No. 74,228 (Tex. Crim. App.). 

The Court of Criminal Appeals denied the habeas peti- 
tion. It found no Penry error, reasoning that the special 
issues were adequate to consider the mitigating evidence. 
Ex parte Smith, 132 S. W. 3d, at 412-415. Any evidence 
excluded from the purview of the jury, the court indicated, 
was not “constitutionally significant.” Jd., at 4138, n.21. In 
the alternative the court held the nullification charge and the 
argument at trial were distinguishable from those at issue in 
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Penry II. In Smith’s case, the court reasoned, the nullifica- 
tion charge would have been an adequate cure even if the 
special issues were too narrow. 132 8S. W. 3d, at 416-417. 

The majority did not adopt or address the reasoning of 
the two concurring opinions, which argued that Smith had 
procedurally defaulted his “Penry IT claim” because while he 
had objected to the special issues at trial, he had not objected 
separately to the nullification charge. Id., at 423-424 (opin- 
ion of Hervey, J.); id., at 428 (opinion of Holcomb, J.). 


4 
Smith I 


The ruling of the Court of Criminal Appeals in Smith’s 
second state habeas proceeding was reversed by this Court 
in Smith I. The Court’s summary disposition first rejected 
as unconstitutional the Texas court’s screening test for “con- 
stitutionally significant” evidence. 543 U.S., at 43-48; see 
also Tennard v. Dretke, 542 U.S. 274 (2004). 

The Smith I Court next observed that although Smith had 
presented relevant mitigating evidence, the jury’s consider- 
ation was “tied by law to findings of deliberateness and fu- 
ture dangerousness that had little, if anything, to do with” 
that evidence. 543 U.S., at 45, 48. There was, in other 
words, a Penry error. Asa final matter, despite differences 
between the nullification charges in Smith I and Penry II, 
the variances were “constitutionally insignificant” because 
“Penry IT identified a broad and intractable problem.” 543 
U.S., at 46, 47 (citing Penry IT, 532 U.S., at 799-800). The 
nullification charge was therefore inadequate under Penry 
II. The judgment was reversed and the case remanded. 
543 U.S., at 48-49. 

5 


Remand Following Smith I 


On remand Smith’s brief urged that harmless-error review 
was inappropriate because under the nullification charge the 
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jury proceedings became capricious. See Applicant’s Brief 
on Remand in No. 74,228 (Tex. Crim. App.), pp. 8-18. The 
State responded that Smith was procedurally barred because 
he waited to raise his allegation of “jury charge error” under 
Penry II until the second state habeas petition nine years 
after his conviction. State’s Brief on Remand in No. 74,228 
(Tex. Crim. App.), pp. 1, 2 (hereinafter State’s Brief on Re- 
mand). The State maintained this was an adequate and in- 
dependent state ground for denying relief. Ibid. Smith’s 
motion and direct appeal, the State said, had been based on 
a challenge to the statute setting forth the special issues, not 
to the jury charge. Id., at 5-6. The State also maintained 
that this Court had not addressed whether the special issues 
were “a sufficient vehicle for the jury to give effect to 
[Smith’s] mitigation evidence.” IJd., at 12-16. 

Smith replied to the procedural-bar argument by noting 
he had “consistently raised his claim regarding the inade- 
quacy of the special issues to permit constitutionally ade- 
quate consideration of his mitigating evidence and this Court 
has consistently addressed the merits of [that] claim.” Ap- 
plicant’s Reply Brief on Remand in No. 74,228 (Tex. Crim. 
App.), p. 1. 

The Court of Criminal Appeals denied relief. The court’s 
confusion with the interplay between Penry I and Penry IT 
is evident from the beginning. Reasoning that “[t]he Su- 
preme Court did not address our conclusion that the two 
special issues provided [Smith’s] jury with a constitutionally 
sufficient vehicle to give effect to his mitigating evidence,” 
185 S. W. 3d, at 463 (internal quotation marks omitted), the 
court again concluded that the special issues were adequate, 
id., at 464-467. Nevertheless, because of its “uncertainty” 
regarding this Court’s Penry IT jurisprudence, the Court of 
Criminal Appeals went on to “assume, for the sake of argu- 
ment, that at least some of [Smith’s] evidence was not fully 
encompassed by the two special issues” and that “the jury 
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charge in this case was constitutionally deficient under 
Penry II.” 1858. W. 3d, at 467. 

The Court then applied the framework of Almanza v. 
State, 686 S. W. 2d 157 (Tex. Crim. App. 1984) (en bance), to 
Smith’s claim of error. Under Almanza, Smith needed first 
to show instructional error. Having assumed Smith had 
done so, the court next asked whether the error was pre- 
served for review. If so, Smith would need to establish 
some “actual,” not merely theoretical, harm resulting from 
the error. If Smith had not preserved the error, by con- 
trast, he would need to establish not merely some harm but 
also that the harm was egregious. 1858S. W. 3d, at 467. 

The court found Smith had not preserved his claim of in- 
structional error. Smith’s only objection at trial, reasoned 
the state court, was that the statute authorizing the special 
issues was unconstitutional in light of Penry I. 185 8. W. 
3d, at 461-462, and n. 8. This objection did not preserve a 
challenge to the nullification charge based on Penry ITI, so 
Smith was required to show egregious harm. That showing 
had not been addressed by this Court’s holding in Smith I, 
the Court of Criminal Appeals indicated, because this Court 
only required that Smith demonstrate a reasonable probabil- 
ity of harm. In the view of the Court of Criminal Appeals 
there was little likelihood that Smith’s jury had failed to con- 
sider the mitigating evidence. 1858S. W. 3d, at 468-473. On 
this basis the court concluded Smith had failed to show egre- 
gious harm and, as such, habeas relief was foreclosed. 

We eranted certiorari. 549 U.S. 948 (2006). 


II 
A 


The special issues through which Smith’s jury sentenced 
him to death did not meet constitutional standards, as held 
in Penry I; and the nullification charge did not cure that 
error, as held in Penry II. This was confirmed in Smith I. 
The Court of Criminal Appeals on remand denied relief, 
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nonetheless, based on two determinations: first, that Smith’s 
federal claim was not preserved; second, as a result, that 
Smith was required by Almanza to show egregious harm. 
As a general matter, and absent some important exceptions, 
when a state court denies relief because a party failed to 
comply with a regularly applied and well-established state 
procedural rule, a federal court will not consider that issue. 
Ford v. Georgia, 498 U.S. 411, 423-424 (1991). 

Smith disputes that the application of Almanza on state 
habeas review is a “firmly established and regularly followed 
state practice.” James v. Kentucky, 466 U.S. 341, 348-349 
(1984). The State argues it is. We may assume the State 
is correct on this point, for in our view the predicate finding 
of procedural failure that led the Court of Criminal Appeals 
to apply the heightened Almanza standard is based on a mis- 
interpretation of federal law. 

The State and the Court of Criminal Appeals read Smith 
I as having reversed because the nullification charge “pre- 
vented giving effect to [Smith’s] mitigating evidence because 
it placed the jurors in an unconstitutional ethical quandary.” 
Brief for Respondent 28. It is true Smith’s second state ha- 
beas petition included an argument that the nullification 
charge itself prevented the jury from considering his mitigat- 
ing evidence. This, however, was not the only, or even the 
primary, argument he presented to the Court of Criminal 
Appeals and this Court. As detailed above, Smith’s central 
objection at each stage has been to the special issues. 

In Smith I, this Court agreed the special issues were inad- 
equate and so reversed the Court of Criminal Appeals. In 
challenging the special issues Smith did contend that the nul- 
lification charge was flawed. This Court engaged in much 
the same analysis. That analysis was only necessary, how- 
ever, because the Court of Criminal Appeals had twice re- 
jected Smith’s claim of Penry error based on the mistaken 
idea that “regardless of whether [Smith’s] mitigating evi- 
dence was beyond the scope of the two statutory special is- 
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sues, the judge’s extensive supplemental [nullification] in- 
struction provided a sufficient vehicle for the jury to consider 
all of [Smith’s] mitigating evidence.” Ex parte Smith, 132 
S. W. 8d, at 410. In other words, Smith argued, and this 
Court agreed, that the special issues prevented the jury from 
considering his mitigating evidence; and the nullification 
charge failed to cure that error. In its opposition to certio- 
rari in Smith I, the State understood that under Penry IT it 
was the special issues, not the nullification charge, that cre- 
ated the error. See Brief in Opposition in Smith v. Texas, 
O. T. 2004, No. 04-5323, p. 17 (“In essence, the [nullification] 
instruction did not create new error; rather, the instruction 
simply failed to correct the error identified in Penry I’). 

The Court of Criminal Appeals’ mistaken belief that Penry 
IT, and by extension Smith I, rested on a separate error aris- 
ing from the nullification charge may have stemmed from 
Smith’s use of the term “Penry IT error” in his supplemental 
brief and from this Court’s citation to Penry IT, rather than 
Penry I,in Smith I. Applicant’s Supp. Briefing 11. Smith’s 
labeling of the claim in his supplemental brief, however, did 
not change its substance. See Hx parte Caldwell, 58 S. W. 
3d 127, 130 (Tex. Crim. App. 2000); Rawlings v. State, 874 
S. W. 2d 740, 742 (Tex. App. Fort Worth 1994). And this 
Court’s reference to Penry ITI, rather than Penry I, has been 
explained above. As the parties’ post-trial filings, the state 
courts’ judgments, and this Court’s decision in Smith I make 
clear, Smith challenged the special issues under Penry I at 
trial and did not abandon or transform that claim during his 
lengthy post-trial proceedings. 

After Smith I, the State argued for the first time that 
Smith’s pretrial motions, and his argument on direct appeal, 
raised a “statutory” complaint about the entire Texas death 
penalty scheme different from his current theory. State’s 
Brief on Remand 6. The State expanded on that claim in its 
arguments to this Court, in which it suggested Smith made a 
strategic decision to launch a broad attack on the state sys- 
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tem rather than attempt to obtain adequate instructions in 
his own case. Brief for Respondent 28, 32-33; Tr. of Oral 
Arg. 40. Regardless of how the State now characterizes it, 
Smith’s claim was treated by the Court of Criminal Appeals 
as a Penry challenge to the adequacy of the special issues in 
his case, and that is how it was treated by this Court in 
Smith I. 

The Court of Criminal Appeals on remand misunderstood 
the interplay of Penry I and Penry IJ, and it mistook which 
of Smith’s claims furnished the basis for this Court’s opinion 
in Smith I. These errors of federal law led the state court 
to conclude Smith had not preserved at trial the claim this 
Court vindicated in Smith I, even when the Court of Crimi- 
nal Appeals previously had held Smith’s claim of Penry error 
was preserved. The state court’s error of federal law cannot 
be the predicate for requiring Smith to show egregious 
harm. Ake v. Oklahoma, 470 U.S. 68, 75 (1985). 


B 


Under Almanza, once Smith established the existence of 
instructional error that was preserved by a proper objection, 
he needed only to show he suffered “some harm” from that 
error. In other words, relief should be granted so long as 
the error was not harmless. 68658. W. 2d, at 171. It would 
appear this lower standard applies to Smith’s preserved chal- 
lenge to the special issues. 

The Court of Criminal Appeals explained in its recent de- 
cision in Penry v. State, 178 S. W. 3d 782 (2005), that once a 
state habeas petitioner establishes “a reasonable likelihood 
that the jury believed that it was not permitted to consider” 
some mitigating evidence, he has shown that the error was 
not harmless and therefore is grounds for reversal. Id., at 
786-788 (citing Boyde v. California, 494 U.S. 370 (1990)). 
We note that the Court of Criminal Appeals stated in dicta 
in this case that even assuming Smith had established that 
there was a reasonable probability of error, he had not shown 
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“‘actual’ harm,” 185 8. W. 3d, at 468, and therefore would 
not even satisfy the lower Almanza standard. We must as- 
sume that this departure from the clear rule of Penry v. 
State resulted from the state court’s confusion over our deci- 
sion in Smith I. 

The Court of Criminal Appeals is, of course, required to 
defer to our finding of Penry error, which is to say our find- 
ing that Smith has shown there was a reasonable likelihood 
that the jury interpreted the special issues to foreclose ade- 
quate consideration of his mitigating evidence. See Johnson 
v. Texas, 509 U.S. 350, 367 (1993). Accordingly, it appears 
Smith is entitled to relief under the state harmless-error 


framework. 
* *k *k 


In light of our resolution of this case, we need not reach 
the question whether the nullification charge resulted in a 
separate jury-confusion error, and if so whether that error is 
subject to harmless-error review. 

For the reasons we have stated, the judgment of the Court 
of Criminal Appeals is reversed, and the case is remanded 
for further proceedings not inconsistent with this opinion. 


It is so ordered. 


JUSTICE SOUTER, concurring. 


I join the Court’s opinion. In some later case, we may be 
required to consider whether harmless-error review is ever 
appropriate in a case with error as described in Penry v. 
Lynaugh, 492 U.S. 302 (1989). We do not and need not ad- 
dress that question here. 


JUSTICE ALITO, with whom THE CHIEF JUSTICE, JUSTICE 
SCALIA, and JUSTICE THOMAS join, dissenting. 


The issue in this case is less complicated than the opinion 
of the Court suggests. The federal constitutional error that 
occurred at the penalty phase of petitioner’s trial and that 
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was identified in Smith v. Texas, 548 U.S. 37 (2004) (per cu- 
riam) (Smith I), concerned a flaw in the jury instructions: 
Specifically, the instructions did not give the jury an ade- 
quate opportunity to take some of petitioner’s mitigating evi- 
dence into account. This error could have been avoided by 
changing the instructions. Indeed, our opinion in Penry v. 
Lynaugh, 492 U.S. 302, 322-323 (1989) (Penry I), rather 
pointedly discussed how proper instructions might be 
crafted. But defense counsel—facing evidence of aggravat- 
ing factors that might have led the jury to return a death 
verdict no matter what instructions were given—never ob- 
jected to the text of the instructions and declined the trial 
judge’s invitation to suggest modifications, choosing instead 
to argue that Penry I precluded Texas from applying its 
death penalty statute to petitioner at all. 

As a result of this failure to object, the Texas Court of 
Criminal Appeals (TCCA), in the decision now under review, 
Ex parte Smith, 185 8. W. 3d 455 (2006), held that petitioner 
could not overturn his death sentence without surmounting 
a Texas rule that is analogous to the federal “plain error” 
rule. See United States v. Olano, 507 U.S. 725, 731 (1998). 
Under this Texas rule, adopted in Almanza v. State, 686 
S. W. 2d 157, 171 (Tex. Crim. App. 1984) (en banc), a criminal 
defendant who fails to object to a jury instruction cannot 
obtain a reversal simply on the grounds that the instruction 
was erroneous and the error was not harmless. Rather, the 
defendant must meet the heightened standard of “egregious 
harm.” Jd., at 174. Finding that the error in petitioner’s 
case did not meet this heightened standard, the TCCA held 
that petitioner’s sentence must stand. 185 S. W. 3d, at 467. 

Because petitioner failed to raise an objection to the trial 
court’s attempt to cure the federal constitutional defect in 
the “special issues,” the TCCA was entitled to apply its 
stricter Almanza rule, an altogether commonplace type of 
procedural rule that represents an adequate and independ- 
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ent state-law ground for the TCCA’s decision. Accordingly, 
I would dismiss for want of jurisdiction. 


I 
A 


At the time of petitioner’s trial, Texas statutes provided 
that the jury at the penalty phase of a capital case had to 
answer two (and in some cases, three) questions, known as 
the “special issues.”! The two questions that had to be an- 
swered in every case were 


“(1) whether the conduct of the defendant that caused 
the death of the deceased was committed deliberately 
and with the reasonable expectation that the death of 
the deceased or another would result; 

“(2) whether there is a probability that the defendant 
would commit criminal acts of violence that would con- 
stitute a continuing threat to society.” Tex. Code Crim. 
Proc. Ann., Art. 37.0711, §§ 3(b)(1) and (2) (Vernon 2006). 


If the jury found unanimously that the answer to all the 
“special issues” was “yes,” then the death sentence was im- 
posed; otherwise, the sentence was life imprisonment. Art. 
37.071, §2(). 

In Jurek v. Texas, 428 U.S. 262 (1976), the Court upheld 
the facial constitutionality of this scheme, but in Penry I, 
decided in 1989, the Court held that use of this scheme in 
Penry’s case violated the Eighth Amendment because evi- 
dence of Penry’s mental retardation and severe childhood 
abuse did not fit adequately into any of the “special issues” 
as submitted to the jury. With respect to the first of the 
“special issues,” the Court discussed at some length the pos- 


1A third “special issue” applies when the evidence raises the question 
whether the killing was provoked by the deceased. See Tex. Code Crim. 
Proc. Ann., Art. 37.071, § (2)(b) (Vernon Supp. 1992). In petitioner’s case, 
that “special issue” was inapplicable. 
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sibility that an instruction broadly defining the requirement 
of deliberateness might have permitted sufficient consider- 
ation of Penry’s mental retardation and abuse. The Court 
wrote: 


“In the absence of jury instructions defining ‘deliber- 
ately’ in a way that would clearly direct the jury to 
consider fully Penry’s mitigating evidence as it bears 
on his personal culpability, we cannot be sure that the 
jury was able to give effect to the mitigating evidence 
of Penry’s mental retardation and history of abuse in 
answering the first special issue. Without such a spe- 
cial instruction, a juror who believed that Penry’s retar- 
dation and background diminished his moral culpability 
and made imposition of the death penalty unwarranted 
would be unable to give effect to that conclusion if the 
juror also believed that Penry committed the crime ‘de- 
liberately.’ Thus, we cannot be sure that the jury’s an- 
swer to the first special issue reflected a ‘reasoned moral 
response’ to Penry’s mitigating evidence.” 492 U.S., at 
322-323 (emphasis added). 


Petitioner’s trial took place in 1991—that is, after Penry I 
but before Penry v. Johnson, 532 U.S. 782 (2001) (Penry ID. 
At the guilt phase, petitioner was found to have committed 
an exceptionally brutal and coldblooded murder. Petitioner, 
a former employee of a fast food restaurant, went with some 
friends to the restaurant after closing hours when the em- 
ployees were cleaning up and asked to be admitted to use 
the phone. The teenage shift manager, Jennifer Soto, let 
him in and greeted him with a hug. Petitioner followed her 
to her office and demanded the combination of the safe. 
Soto told him she did not know the combination, but peti- 
tioner beat her on the head with the butt of a gun, demand- 
ing the combination and continuing until the gun handle fell 
off. Petitioner then shot Soto in the back, grabbed a knife 
from the kitchen and inflicted what were described at trial 
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as numerous “ ‘torture’ wounds,” and finally slit her throat. 
Brief for Respondent 1. 

At the penalty phase, the prosecution relied on evidence 
showing the brutal nature of the murder, as well as peti- 
tioner’s history of violence. The defense offered mitigation 
evidence, including some that loosely resembled Penry’s, spe- 
cifically low IQ and evidence of possible organic learning and 
speech disorders. 

As the Court relates, prior to trial petitioner’s attorney 
contemporaneously filed three motions. The first, citing 
Penry I, argued that the “special issues” provided the jury 
with an inadequate vehicle to consider the mitigating effect 
of petitioner’s age, and asked the court to declare the Texas 
capital sentencing scheme unconstitutional as applied to peti- 
tioner. 1 App. 7-10. The second motion, also citing Penry 
I, likewise argued that the Texas death penalty was “uncon- 
stitutional because it does not provide for the introduction 
and subsequent use by the jury of mitigating evidence which 
is not relevant or material to the special issues.” 1 App. 
13. Neither motion requested that the trial judge give jury 
instructions bringing the Texas scheme into compliance with 
the Eighth Amendment. Rather, petitioner’s counsel ar- 
gued that the judge could not provide “any instruction with 
regard to mitigating evidence” that would obviate the consti- 
tutional problem. Jd., at 9 (emphasis added). The trial 
judge denied both these motions. 

In the third motion, petitioner’s counsel asked for a copy 
of the “mitigation instructio[n]” that the court planned to 
give. Id., at 17-19. This motion anticipated that the trial 
court would issue an instruction to “attempt to resolve the 
[Penry I] problem.” Id., at 18. The court granted this mo- 
tion and invited defense counsel to offer suggested revisions. 
But although Penry I had explained how the jury instruc- 
tions might be modified to obviate the error found in that 
case—1. e., by broadly defining the term “deliberately” in the 
first “special issue,” 492 U.S., at 8322-323—and despite the 
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fact that all involved understood that the trial judge’s pro- 
posed instruction was intended to cure the Penry I problem, 
petitioner’s counsel did not object that the proposed mitiga- 
tion instructions were inadequate to cure the defect in the 
“special issues.” Rather, faced with the aggravating factors 
noted above, petitioner maintained that any submission of 
the “special issues” to the jury, regardless of any additional 
instructions given, would violate Penry I. 

Hearing no objection to the instructions, the trial judge 
went ahead and gave the instructions that he had proposed. 
After instructing the jury on the relevant “special issues,” 
the judge also gave a supplemental “mitigation” or “nullifi- 
cation” instruction. This instruction told the jurors that 
they should take into account any evidence that they viewed 
as mitigating and that if this evidence convinced them that 
the defendant should not be sentenced to death, they should 
answer “no” to one of the “special issues.” Instructed in 
this way, the jury returned a death verdict. 

As our subsequent opinions in Penry IT and Smith I held, 
the “nullification” instruction did not obviate the problem 
found in Penry I. Similar instructions were at issue in both 
Penry II and Smith I, and in both cases the Court held that 
this approach was flawed, noting that the instructions on the 
“special issues” and the supplemental or “nullification” in- 
structions were conflicting and that the conflict created an 
“ethical problem” for the jurors because they were “‘essen- 
tially instructed to return a false answer to a special issue 
in order to avoid a death sentence.’” Smith I, 543 U.S., at 
47-48 (quoting Penry II, supra, at 801). 

On remand after Smith I, the TCCA, in the relevant por- 
tion of its opinion, addressed the question whether petitioner 
was entitled to reversal of his death sentence based on the 
federal constitutional error found in this Court’s per curiam 
opinion. 185 S. W. 3d, at 467-468. The TCCA, having 
noted that petitioner did not object to the nullification in- 
struction, id., at 461, applied the unpreserved error prong of 
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its Almanza rule, which represents the TCCA’s interpreta- 
tion of a provision of the Texas Criminal Code addressing 
the review of claimed errors in jury instruction. 185 S. W. 
3d, at 467-468. Under Almanza, once it is established that 
there was error in a jury instruction, 


“the next step is to make an evidentiary review .. . as 
well as a review of any other part of the record as a 
whole which may illuminate the actual, not just theoreti- 
cal, harm to the accused.’ If the defendant failed to ob- 
ject to the jury charge, he must show that the error 
caused him such egregious harm that he did not have ‘a 
fair and impartial trial.’” 185 S. W. 3d, at 464 (quoting 
Almanza, 686 S. W. 2d, at 174). 


Finding that the error in this case had not produced the req- 
uisite “egregious harm,” the TCCA held that petitioner’s 
death sentence must stand. 


B 


The Court today concludes that the federal constitutional 
error that we identified in Smith I was the very error that 
petitioner asserted in his pretrial motions, ante, at 305, but 
this holding is incorrect. While petitioner did argue that 
the “special issues” precluded the jury from considering his 
mitigating evidence, he never argued that the trial judge’s 
proposed instructions were insufficient to cure that defect. 
It was perfectly reasonable for the TCCA to hold that, by 
failing to object to the cure, petitioner has not preserved a 
claim that the cure was ineffective. 

This case perfectly illustrates the wisdom of such a rule. 
We have never held that no instruction is capable of curing 
the Penry I problem with the “special issues.” Indeed, we 
have suggested that the problem could have been avoided if 
the trial judge had not instructed the jury to give a false 
answer to one of the “special issues” but had instead taken 
the course discussed in Penry J—defining the term “deliber- 
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ately” as used in the first “special issue” in a way that was 
broad enough to permit consideration of the relevant mitigat- 
ing evidence. 492 U.S., at 322-323. However, the trial 
court never thought to take this route because petitioner 
never argued that the nullification instruction was inade- 
quate to satisfy federal law. Preventing the TCCA from 
applying plain-error review in these circumstances is tanta- 
mount to holding that petitioner had a federal right to sand- 
bag the trial court. 
II 


Once it is recognized that petitioner did not preserve an 
objection to the federal adequacy of the trial judge’s pro- 
posed instructions, there are several remaining questions 
that must be considered. Because the Court does not ad- 
dress these, I address them in abbreviated form. 


A 


The first is whether the TCCA was precluded from apply- 
ing the Almanza rule in the decision now under review be- 
cause the TCCA did not invoke that state-law ground in 
Ex parte Smith, 182 8. W. 3d 407 (2004), the decision that 
was reversed by this Court in Smith I. Petitioner accuses 
the TCCA of engaging in “an impermissible ‘bait and 
switch,’” “an unacceptable manipulation of its procedural 
rules to defeat this Court’s adjudication of [petitioner’s] 
Penry claim,” and “nothing less than an opportunistic invoca- 
tion of state law to avoid compliance with this Court’s deci- 
sion.” Brief for Petitioner 48-44. 

This argument unjustifiably impugns the good faith of the 
TCCA and rests on a fundamentally flawed premise, namely, 
that the majority of the TCCA in its 2004 decision tacitly 
held that petitioner’s claim regarding the jury instructions 
had been fully preserved. In the 2004 decision, however, 
the TCCA majority said nothing whatsoever on this point, 
choosing instead to reject the claim on the merits. While 
four concurring judges argued that petitioner had procedur- 
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ally defaulted this claim, Ex parte Smith, 132 8S. W. 3d, at 
423-424 (opinion of Hervey, J.); zd., at 428 (opinion of Hol- 
comb, J.), the majority did not respond and was under no 
obligation to do so. Nor was the majority under any obliga- 
tion to decide the preservation issue before addressing the 
merits. There are a few nonmerits issues that a court must 
address before proceeding to the merits, see, e. g., Steel Co. 
v. Citizens for Better Environment, 523 U.S. 83 (1998) (hold- 
ing that a federal court generally must assure itself of its 
jurisdiction before proceeding to the merits), but petitioner 
does not argue that error preservation is regarded in this 
way under Texas law. 

In the absence of any legal obligation to consider a prelimi- 
nary nonmerits issue, a court may choose in some circum- 
stances to bypass the preliminary issue and rest its decision 
on the merits. See, e. g., 28 U.S. C. §2254(b)(2) (federal ha- 
beas court may reject claim on merits without reaching 
question of exhaustion). Among other things, the court may 
believe that the merits question is easier, and the court may 
think that the parties and the public are more likely to be 
satisfied that justice has been done if the decision is based 
on the merits instead of what may be viewed as a legal tech- 
nicality. Thus, the TCCA’s 2004 opinion cannot be read as 
holding that petitioner’s jury instructions argument was un- 
encumbered with procedural defects or limitations. 

Even if that earlier TCCA decision did not hold that peti- 
tioner’s jury instructions argument was properly preserved, 
petitioner suggests that where a state court originally re- 
jects a federal claim on the merits and that decision is re- 
versed by this Court, the state court may not impose the 
state-law procedural bar on remand to reach the same result. 
But whether it may be advisable for state courts to apply 
state law before reaching federal constitutional questions, 
see Massachusetts v. Upton, 466 U.S. 727, 736 (1984) (STE- 
VENS, J., concurring in judgment), we have never held that 
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States are required to follow this sequence. And in cases in 
which this Court has reversed a state-court decision based 
on a possible federal constitutional violation, it is not uncom- 
mon for the state court on remand to reinstate the same 
judgment on state-law grounds. See id., at 735, n. 2. See 
also State v. Wedgeworth, 281 Kan. —,, 127 P. 3d 1033 (2006) 
(per curiam) (concluding on reconsideration that hearsay 
statements were unobjected to and harmless); Saldano v. 
State, 70 S. W. 3d 878, 890 (Tex. Crim. App. 2002) (en banc) 
(concluding on remand that error confessed in this Court had 
not been preserved for appellate review); State v. Hallum, 
606 N. W. 2d 351, 353 (lowa 2000) (concluding on remand that 
defendant had forfeited his right to invoke the confrontation 
clause because he had procured the witness’ unavailability at 
trial in the first instance); Gaskin v. State, 615 So. 2d 679, 
680 (Fla. 1993) (holding on remand in a capital proceeding 
that defendant had failed to object properly to unconstitu- 
tionally vague aggravating factors instruction); Happ v. 
State, 618 So. 2d 205, 206 (Fla. 1993) (per curiam) (same); 
Booker v. State, 511 So. 2d 1829, 1831 (Miss. 1987) (holding 
on remand that defendant failed to object contemporaneously 
to prosecutor’s statements). 


B 


The second question is whether the Almanza “egregious 
harm” standard is an adequate and independent state ground 
sufficient to support a state judgment that precludes consid- 
eration of a federal right. Coleman v. Thompson, 501 U.S. 
722, 729 (1991). Iam satisfied that it is. 

In order to be “adequate,” a state rule must be a “firmly 
established and regularly followed state practice,” and 
should further a legitimate state interest. James v. Ken- 
tucky, 466 U.S. 341, 348-349 (1984). The Almanza “egre- 
gious harm” rule meets these requirements. In Almanza, 
the TCCA exhaustively reviewed the history of the Texas 
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statute” governing objections to jury-charge error. 686 
S. W. 2d, at 160-161. The court concluded that the statute 
imposed a two-part standard: If there was a timely objection 
at trial, the objecting party need show only “some harm”; 
but if no proper objection was made the party claiming error 
must demonstrate that the “error is so egregious and created 
such harm that he has not had a fair and impartial trial— 
in short, egregious harm.” I/d., at 171 (internal quotation 
marks omitted; emphasis deleted). 

Petitioner argues that the Almanza standard is not ade- 
quate but rather is arbitrary and discretionary for three rea- 
sons: that it was intended to be applied on direct review, 
not on habeas review; that it was intended to control only 
nonconstitutional claims; and that it has not been applied to 
Penry claims. Brief for Petitioner 47, n. 16. None of these 
grounds is borne out. 

Immediately following Almanza, the TCCA applied it in 
state habeas proceedings. See Hx parte Tuan Van Truong, 
770 S. W. 2d 810, 813 (1989) (en banc) (per curiam); E'x parte 
Patterson, 740 S. W. 2d 766, 776-777 (1987) (en bane); 
Ex parte White, 726 S. W. 2d 149, 150 (1987) (en banc); 
Ex parte Maldonado, 688 S. W. 2d 114, 116 (1985) (en bane).? 


? At the time of Almanza, the Texas Code of Criminal Procedure of 1965 
Annotated, Article 36.19, provided: “Whenever it appears by the record in 
any criminal action upon appeal that any requirement [regarding certain 
jury instructions] has been disregarded, the judgment shall not be re- 
versed unless the error appearing from the record was calculated to injure 
the rights of defendant, or unless it appears from the record that the de- 
fendant has not had a fair and impartial trial. All objections to the charge 
and to the refusal of special charges shall be made at the time of the trial.” 
This provision continues in effect unamended through the present day. 
See ibid. (Vernon 1991). 

3 Petitioner argues that Texas has not applied Almanza in habeas pro- 
ceedings more recently. But petitioner fails to cite any case where Texas 
has applied a more permissive form of review to such a claim in state 
habeas proceedings, nor would it be logical for Texas to afford more defer- 
ential review in habeas proceedings than on direct review. 
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Moreover, the TCCA has applied Almanza in cases raising 
Penry-type claims, which are, of course, based on the Eighth 
Amendment. See, e.g., Turner v. State, 87 S. W. 3d 111, 
117 (2002) (showing of “egregious harm” required by statute 
to support claim that unobjected-to jury-charge error re- 
stricted jury’s consideration of mitigating evidence); Ovalle 
v. State, 13 S. W. 3d 774, 786 (2000) (en banc) (per curiam) 
(applying Almanza to preserved mitigation charge error); 
Cantu v. State, 939 S. W. 2d 627, 647-648 (1997) (en banc) 
(citing Almanza for requirement that unobjected-to claim of 
mitigation charge error is waived but for “egregious error”); 
Coleman v. State, 881 S. W. 2d 344, 356-357 (1994) (en banc) 
(citing Almanza in rejecting claim of Penry error); Flores v. 
State, 871 S. W. 2d 714, 723 (1993) (en banc) (citing Almanza 
in connection with a reverse-Penry error claim, that giving 
a mitigation charge was inappropriate where defendant in- 
tentionally forewent introducing any mitigating evidence). 

The Almanza rule was adopted in 1986, six years prior to 
petitioner’s 1991 trial. That the TCCA has not cited AI- 
manza in every single case regarding jury-charge error is 
not dispositive. Unlike the jurisprudential novelties at issue 
in Ford v. Georgia, 498 U.S. 411 (1991), and NAACP v. Ala- 
bama ex rel. Patterson, 357 U.S. 449, 457-458 (1958), it was 
unremarkable at the time of petitioner’s trial, and equally 
unremarkable today, that the TCCA would apply those 
standards to govern his claim of instructional error. 

Finally, the Almanza rule, in imposing a contemporaneous- 
objection requirement, serves a well-recognized and legiti- 
mate state interest: avoiding flawed trials and minimizing 
costly retrials. See Coleman, supra, at 746; United States 
v. Young, 470 U.S. 1 (1985). Accord, Fed. Rules Crim. Proc. 
51(b) and 52(b). This case itself bears out the basis for 
such a rule. Despite being directly solicited for suggested 
changes by the trial judge, petitioner never once objected to 
the text of the jury instructions. Knowing full well that the 
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trial court believed that the nullification charge had cured 
the Penry I error inherent in the “special issues,” petition- 
er’s attorney elected to sit quietly by. Because the Al- 
manza rule is regularly followed and serves important state 
interests, it is an “adequate” state ground. 

The Almanza rule is also “independent” of federal law. 
The determination by the TCCA that petitioner failed to ob- 
ject to the nullification instruction, and was therefore re- 
quired to prove “egregious harm,” rested purely on state 
statutory law. 

C 


Finally, I consider petitioner’s argument that the grounds 
on which the TCCA relied in concluding that petitioner was 
not entitled to relief under Almanza were inconsistent with 
the Smith I mandate, most notably because, while Smith I 
held that the “nullification” instruction did not eliminate the 
Highth Amendment problem identified in Penry I, the TCCA 
noted on remand that the jurors’ statements during voir dire 
suggested that they would be able to take all mitigating 
evidence into account in rendering their verdict. See 185 
S. W. 3d, at 468. 

Petitioner’s argument confuses the question decided in 
Smith I (whether the jury instructions violated the Eighth 
Amendment) with the separate question decided by the 
TCCA on remand (whether the instructions caused “egre- 
gious harm”). A penalty phase instruction violates the 
Highth Amendment if “there is a reasonable likelihood that 
the jury has applied the challenged instruction in a way that 
prevents the consideration of constitutionally relevant evi- 
dence.” Boyde v. California, 494 U.S. 370, 380 (1990). But 
as we made clear in Calderon v. Coleman, 525 U.S. 141, 147 
(1998) (per curiam), “[t]he Boyde analysis does not inquire 
into the actual effect of the error on the jury’s verdict; it 
merely asks whether constitutional error has occurred.” 
Texas law similarly bifurcates these inquiries. In Almanza, 
the TCCA held that 
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“finding error in the court’s charge to the jury begins— 
not ends—the inquiry; the next step is to make an evi- 
dentiary review [of the whole record to] illuminate the 
actual, not just [the] theoretical, harm to the accused.” 
686 S. W. 2d, at 174.4 


At this stage, Texas law may well be more forgiving than 
federal law. Under Almanza, a petitioner seeking a rever- 
sal for unpreserved instructional error must show that the 
error deprived him of a “fair and impartial trial,” working 
“eoregious harm.” Jbid. By contrast, under Olano, 507 
U.S., at 734-735, in federal court unpreserved error merits 
reversal only when it constitutes “plain error.” But what- 
ever the standard, it is clear that this Court’s finding of con- 
stitutional penalty phase error in Smith I in no way fore- 
closed the second and subsequent step, undertaken by the 
TCCA on remand, of determining whether that error re- 
quired reversal. Accordingly, the TCCA’s Almanza analysis 
does not conflict with the Smith I mandate. 

For these reasons, I would dismiss for want of jurisdiction. 


“Reading the TCCA’s more recent decision in Penry v. State, 178 
S. W. 3d 782 (2005), to mean that Texas law requires resentencing upon a 
finding of preserved jury instruction error, the Court in this case effec- 
tively orders the TCCA to require petitioner to be resentenced. Ante, at 
315-316. Because the TCCA is better equipped than are we to analyze 
and apply Texas law, I would leave application of its procedural default 
rules to that court. 


330 OCTOBER TERM, 2006 


Syllabus 


UNITED HAULERS ASSOCIATION, INC., ET AL. v. 
ONEIDA-HERKIMER SOLID WASTE MANAGE- 
MENT AUTHORITY ETAL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SECOND CIRCUIT 


No. 05-1345. Argued January 8, 2007—Decided April 30, 2007 


Traditionally, municipalities in respondent Counties disposed of their own 
solid wastes, often via landfills that operated without permits and in 
violation of state regulations. Facing an environmental crisis and an 
uneasy relationship with local waste management companies, the Coun- 
ties requested and the State created respondent Authority. The Coun- 
ties and the Authority agreed that the Authority would manage all solid 
waste in the Counties. Private haulers could pick up citizens’ trash, 
but the Authority would process, sort, and send it off for disposal. The 
Authority would also provide other services, including recycling. Ifthe 
Authority’s operating costs and debt service were not recouped through 
the “tipping fees” it charged, the Counties must make up the difference. 
To avoid such liability, the Counties enacted “flow control” ordinances 
requiring private haulers to obtain permits to collect solid waste in the 
Counties and to deliver the waste to the Authority’s sites. 

Petitioners, a trade association and individual haulers, filed suit under 
42 U.S.C. $1983, alleging that the flow control ordinances violate the 
Commerce Clause by discriminating against interstate commerce. 
They submitted evidence that without the ordinances and the associated 
tipping fees, they could dispose of solid waste at out-of-state facilities 
for far less. Ruling in the haulers’ favor, the District Court held that 
nearly all flow control laws had been categorically rejected in C & A 
Carbone, Inc. v. Clarkstown, 511 U.S. 383, where this Court held that 
an ordinance forcing haulers to deliver waste to a particular private 
facility discriminated against interstate commerce. Reversing, the Sec- 
ond Circuit held that Carbone and other of this Court’s so-called “dor- 
mant” Commerce Clause precedents allow for a distinction between 
laws that benefit public, as opposed to private, facilities. 

Held: The judgments are affirmed. 

261 F. 3d 245 and 438 F. 3d 150, affirmed. 

THE CHIEF JUSTICE delivered the opinion of the Court with respect 
to Parts I, II-A, II-B, and II-C, concluding that the Counties’ flow con- 
trol ordinances, which treat in-state private business interests exactly 
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the same as out-of-state ones, do not discriminate against interstate 
commerce. Pp. 338-345. 

(a) To determine whether a law violates the dormant Commerce 
Clause, the Court first asks whether it discriminates on its face against 
interstate commerce. In this context, “‘discrimination’ simply means 
differential treatment of in-state and out-of-state economic interests 
that benefits the former and burdens the latter.” Oregon Waste Sys- 
tems, Inc. v. Department of Environmental Quality of Ore., 511 U.S. 
93, 99. Discriminatory laws motivated by “simple economic protection- 
ism” are subject to a “virtually per se rule of invalidity,” Philadelphia 
v. New Jersey, 437 U.S. 617, 624, which can only be overcome by a 
showing that there is no other means to advance a legitimate local pur- 
pose, Maine v. Taylor, 477 U.S. 131, 188. Pp. 338-839. 

(b) Carbone does not control this case. Carbone involved a flow con- 
trol ordinance requiring that all nonhazardous solid waste within a town 
be deposited, upon payment of an above-market tipping fee, at a transfer 
facility run by a private contractor under an agreement with the town. 
See 511 U.S., at 387. The dissent there opined that the ostensibly pri- 
vate transfer station was “essentially a municipal facility,” id., at 419, 
and that this distinction should have saved the ordinance because favor- 
ing local government is different from favoring a particular private com- 
pany. The majority’s failure to comment on the public-private distinc- 
tion does not prove, as the haulers’ contend, that the majority agreed 
with the dissent’s characterization of the facility, but thought there 
was no difference under the dormant Commerce Clause between laws 
favoring private entities and those favoring public ones. Rather, the 
Carbone majority avoided the issue because the transfer station was 
private, and therefore the question whether pwhlic facilities may be 
favored was not properly before the Court. The majority viewed the 
ordinance as “just one more instance of local processing requirements 
that we long have held invalid,” id., at 391, citing six local processing 
cases involving discrimination in favor of private enterprise. If the 
Court were extending this line of cases to cover discrimination in favor 
of local government, it could be expected to have said so. Thus, Car- 
bone cannot be regarded as having decided the public-private question. 
Pp. 339-341. 

(c) The flow control ordinances in this case do not discriminate against 
interstate commerce. Compelling reasons justify treating these laws 
differently from laws favoring particular private businesses over their 
competitors. “[A]ny notion of discrimination assumes a comparison of 
substantially similar entities,” General Motors Corp. v. Tracy, 519 U.S. 
278, 298, whereas government’s important responsibilities to protect the 
health, safety, and welfare of its citizens set it apart from a typical pri- 
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vate business, cf. id., at 313. Moreover, in contrast to laws favoring 
in-state business over out-of-state competition, which are often the 
product of economic protectionism, laws favoring local government may 
be directed toward any number of legitimate goals unrelated to protec- 
tionism. Here, the ordinances enable the Counties to pursue particular 
policies with respect to waste handling and treatment, while allocating 
the costs of those policies on citizens and businesses according to the 
volume of waste they generate. The contrary approach of treating pub- 
lic and private entities the same under the dormant Commerce Clause 
would lead to unprecedented and unbounded interference by the courts 
with state and local government. The Counties’ citizens could have left 
the entire matter of waste management services for the private sector, 
in which case any regulation they undertook could not discriminate 
against interstate commerce. But it was also open to them to vest re- 
sponsibility for the matter with their government, and to adopt flow 
control ordinances to support the government effort. It is not the office 
of the Commerce Clause to control the voters’ decision in this regard. 
The Court is particularly hesitant to interfere here because waste dis- 
posal is typically and traditionally a function of local government ex- 
ercising its police power. Nothing in the Commerce Clause vests the 
responsibility for such a policy judgment with the Federal Judiciary. 
Finally, while the Court’s dormant Commerce Clause cases often find 
discrimination when the burden of state regulation falls on interests 
outside the State, the most palpable harm imposed by the ordinances at 
issue—more expensive trash removal—will likely fall upon the very 
people who voted for the laws, the Counties’ citizens. There is no rea- 
son to step in and hand local businesses a victory they could not obtain 
through the political process. Pp. 842-345. 


ROBERTS, C. J., delivered the opinion of the Court, except as to Part 
II-D. SouTER, GINSBURG, and BREYER, JJ., joined that opinion in full. 
SCALIA, J., filed an opinion concurring as to Parts I and II-A through II-C, 
post, p. 348. THOMAS, J., filed an opinion concurring in the judgment, 
post, p. 849. ALITO, J., filed a dissenting opinion, in which STEVENS and 
KENNEDY, JJ., joined, post, p. 356. 


Evan M. Tager argued the cause for petitioners. With 
him on the briefs was Miriam R. Nemetz. 

Michael J. Cahill argued the cause for respondents. With 
him on the brief were Judy Drabicki, Peter M. Rayhill, 
Bruce S. Rogow, Richard A. Frye, and Thomas E. Kelly. 
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Caitlin J. Halligan, Solicitor General of New York, argued 
the cause for the State of New York et al. as amici curiae 
urging affirmance. With her on the brief were Eliot 
Spitzer, former Attorney General, Daniel Smirlock, Deputy 
Solicitor General, Benjamin N. Gutman, Assistant Solicitor 
General, John J. Sipos, Assistant Attorney General, Karen 
King Mitchell, Deputy Attorney General of Missouri, and the 
Attorneys General and former Attorneys General for their 
respective States as follows: Mike Beebe of Arkansas, Bill 
Lockyer of California, Richard Blumenthal of Connecticut, 
Carl C. Danberg of Delaware, Mark J. Bennett of Hawaii, 
Lisa Madigan of Illinois, Tom Miller of Iowa, Gregory D. 
Stumbo of Kentucky, G. Steven Rowe of Maine, J. Joseph 
Curran, Jr., of Maryland, Michael A. Cow of Michigan, Mike 
Hatch of Minnesota, Jim Hood of Mississippi, Mike McGrath 
of Montana, George J. Chanos of Nevada, Kelly A. Ayotte 
of New Hampshire, Stuart Rabner of New Jersey, Wayne 
Stenehjem of North Dakota, Hardy Myers of Oregon, Pat- 
rick Lynch of Rhode Island, Robert E. Cooper, Jr., of Tennes- 
see, William H. Sorrell of Vermont, Robert F. McDonnell of 
Virginia, and Darrell V. McGraw, Jr., of West Virginia.* 


*Briefs of amici curiae urging reversal were filed for Sussex County, 
Virginia, et al. by Jonathan S. Franklin; and for the National Solid 
Wastes Management Association et al. by David Biderman, Robert Dig- 
ges, Jan S. Amundson, and Quentin Riegel. 

Briefs of amici curiae urging affirmance were filed for Madison County, 
New York, by Jeffrey B. Morris; for the Arkansas Association of Regional 
Solid Waste Management Districts et al. by Scott M. DuBoff, Michael 
F. X. Gillin, Nicholas Nadzo, Samuel G. Weiss, Jr., Mathias H. Heck, Jr., 
Stephen J. Acquario, Michael Rainwater, Moran M. Pope III, Charles H. 
Younger, and Larry S. Jenkins; for the Economic Development Growth 
Enterprises Corp. et al. by Gregory J. Amoroso; for Environmental De- 
fense by Michael J. Bean; for the Federation of New York Solid Waste 
Associations by Michael D. Diederich, Jr.; for the National Association of 
Counties et al. by Richard Ruda and Richard H. Seamon; for the Onon- 
daga County Resource Recovery Agency et al. by Bruce R. Braun, Gene 
C. Schaerr, Steffen N. Johnson, and Geoffrey P. Eaton; for the Rockland 
Coalition for Democracy and Freedom et al. by Mr. Diederich; and for the 
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CHIEF JUSTICE ROBERTS delivered the opinion of the 
Court, except as to Part II-D. 


“Flow control” ordinances require trash haulers to deliver 
solid waste to a particular waste processing facility. In 
C&A Carbone, Inc. v. Clarkstown, 511 U.S. 888 (1994), this 
Court struck down under the Commerce Clause a flow con- 
trol ordinance that forced haulers to deliver waste to a par- 
ticular private processing facility. In this case, we face flow 
control ordinances quite similar to the one invalidated in 
Carbone. The only salient difference is that the laws at 
issue here require haulers to bring waste to facilities owned 
and operated by a state-created public benefit corporation. 
We find this difference constitutionally significant. Dispos- 
ing of trash has been a traditional government activity for 
years, and laws that favor the government in such areas— 
but treat every private business, whether in-state or out- 
of-state, exactly the same—do not discriminate against in- 
terstate commerce for purposes of the Commerce Clause. 
Applying the Commerce Clause test reserved for regulations 
that do not discriminate against interstate commerce, we up- 
hold these ordinances because any incidental burden they 
may have on interstate commerce does not outweigh the ben- 
efits they confer on the citizens of Oneida and Herkimer 
Counties. 

I 


Located in central New York, Oneida and Herkimer Coun- 
ties span over 2,600 square miles and are home to about 
306,000 residents. Traditionally, each city, town, or village 
within the Counties has been responsible for disposing of its 
own waste. Many had relied on local landfills, some in a 
more environmentally responsible fashion than others. 

By the 1980’s, the Counties confronted what they could 
credibly call a solid waste “‘crisis.’” Brief for Respond- 


Rockland County Solid Waste Management Authority by Robert Bergen, 
Teno West, and Bridget Gauntlett. 
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ents 4. Many local landfills were operating without permits 
and in violation of state regulations. Sixteen were ordered 
to close and remediate the surrounding environment, costing 
the public tens of millions of dollars. These environmental 
problems culminated in a federal cleanup action against a 
landfill in Oneida County; the defendants in that case named 
over 600 local businesses and several municipalities and 
school districts as third-party defendants. 

The “crisis” extended beyond health and safety concerns. 
The Counties had an uneasy relationship with local waste 
management companies, enduring price fixing, pervasive 
overcharging, and the influence of organized crime. Dra- 
matic price hikes were not uncommon: In 1986, for example, 
a county contractor doubled its waste disposal rate on six 
weeks’ notice. 

Responding to these problems, the Counties requested and 
New York’s Legislature and Governor created the Oneida- 
Herkimer Solid Waste Management Authority (Authority), a 
public benefit corporation. See N. Y. Pub. Auth. Law Ann. 
§2049-aa et seq. (West 1995). The Authority is empowered 
to collect, process, and dispose of solid waste generated in 
the Counties. §2049-ee(4). To further the Authority’s 
governmental and public purposes, the Counties may impose 
“appropriate and reasonable limitations on competition” 
by, for instance, adopting “local laws requiring that all 
solid waste . . . be delivered to a specified solid waste 
management-resource recovery facility.” §2049-tt(8). 

In 1989, the Authority and the Counties entered into a 
Solid Waste Management Agreement, under which the Au- 
thority agreed to manage all solid waste within the Counties. 
Private haulers would remain free to pick up citizens’ trash 
from the curb, but the Authority would take over the job of 
processing the trash, sorting it, and sending it off for dis- 
posal. To fulfill its part of the bargain, the Authority agreed 
to purchase and develop facilities for the processing and 
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disposal of solid waste and recyclables generated in the 
Counties. 

The Authority collected “tipping fees” to cover its operat- 
ing and maintenance costs for these facilities! The tipping 
fees significantly exceeded those charged for waste removal 
on the open market, but they allowed the Authority to do 
more than the average private waste disposer. In addition 
to landfill transportation and solid waste disposal, the fees 
enabled the Authority to provide recycling of 33 kinds of 
materials, as well as composting, household hazardous waste 
disposal, and a number of other services. If the Authority’s 
operating costs and debt service were not recouped through 
tipping fees and other charges, the agreement provided that 
the Counties would make up the difference. 

As described, the agreement had a flaw: Citizens might opt 
to have their waste hauled to facilities with lower tipping 
fees. To avoid being stuck with the bill for facilities that 
citizens voted for but then chose not to use, the Counties 
enacted “flow control” ordinances requiring that all solid 
waste generated within the Counties be delivered to the Au- 
thority’s processing sites.2, Private haulers must obtain a 


1 Tipping fees are disposal charges levied against collectors who drop 
off waste at a processing facility. They are called “tipping” fees because 
garbage trucks literally tip their back end to dump out the carried waste. 
As of 1995, haulers in the Counties had to pay tipping fees of at least $86 
per ton, a price that ballooned to as much as $172 per ton if a particular 
load contained more than 25% recyclables. 

2 Oneida’s flow control ordinance provides in part: 

“From the time of placement of solid waste and of recyclables at the road- 
side or other designated area approved by the County or by the Authority 
pursuant to contract with the County, or by a person for collection in 
accordance herewith, such solid waste and recyclables shall be delivered 
to the appropriate facility, entity or person responsible for disposition des- 
ignated by the County or by the Authority pursuant to contract with the 
Authority.” App. to Pet. for Cert. 122a. 

The relevant portion of Herkimer’s flow control ordinance is substan- 
tially similar: 

“After placement of garbage and of recyclable materials at the roadside or 
other designated area approved by the Legislature by a person for collec- 
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permit from the Authority to collect waste in the Counties. 
Penalties for noncompliance with the ordinances include per- 
mit revocation, fines, and imprisonment. 

Petitioners are United Haulers Association, Inc., a trade 
association made up of solid waste management companies, 
and six haulers that operated in Oneida and Herkimer Coun- 
ties when this action was filed. In 1995, they sued the Coun- 
ties and the Authority under 42 U.S. C. § 1983, alleging that 
the flow control laws violate the Commerce Clause by dis- 
criminating against interstate commerce. They submitted 
evidence that without the flow control laws and the associ- 
ated $86-per-ton tipping fees, they could dispose of solid 
waste at out-of-state facilities for between $37 and $55 per 
ton, including transportation. 

The District Court read our decision in Carbone, 511 U.S. 
383, as categorically rejecting nearly all flow control laws. 
The court ruled in the haulers’ favor, enjoining enforcement 
of the Counties’ laws. The Second Circuit reversed, reason- 
ing that Carbone and our other dormant Commerce Clause 
precedents allow for a distinction between laws that benefit 
public as opposed to private facilities. 261 F. 3d 245, 263 
(2001). Accordingly, it held that a statute does not discrimi- 
nate against interstate commerce when it favors local gov- 
ernment at the expense of all private industry. The court 
remanded to let the District Court decide whether the Coun- 
ties’ ordinances nevertheless placed an incidental burden on 
interstate commerce, and if so, whether the ordinances’ bene- 
fits outweighed that burden. 

On remand and after protracted discovery, a Magistrate 
Judge and the District Court found that the haulers did not 
show that the ordinances imposed any cognizable burden on 
interstate commerce. The Second Circuit affirmed, assum- 
ing that the laws exacted some toll on interstate commerce, 
but finding any possible burden “modest” compared to the 


tion in accordance herewith, such garbage and recyclable material shall be 
delivered to the appropriate facility designated by the Legislature, or by 
the Authority pursuant to contract with the County.” Jd., at 135a. 
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“clear and substantial” benefits of the ordinances. 438 F. 3d 
150, 160 (2006). Because the Sixth Circuit had recently is- 
sued a conflicting decision holding that a flow control ordi- 
nance favoring a public entity does facially discriminate 
against interstate commerce, see National Solid Wastes 
Management Assn. v. Daviess Cty., 434 F. 3d 898 (2006), we 
granted certiorari, 548 U.S. 941 (2006). 


II 
A 


The Commerce Clause provides that “Congress shall have 
Power ... [t]o regulate Commerce with foreign Nations, and 
among the several States.” U.S. Const., Art. I, $8, el. 3. 
Although the Constitution does not in terms limit the power 
of States to regulate commerce, we have long interpreted 
the Commerce Clause as an implicit restraint on state au- 
thority, even in the absence of a conflicting federal statute. 
See Case of the State Freight Tax, 15 Wall. 232, 279 (1873); 
Cooley v. Board of Wardens of Port of Philadelphia ex rel. 
Soc. for Relief of Distressed Pilots, 12 How. 299, 318 (1852). 

To determine whether a law violates this so-called “dor- 
mant” aspect of the Commerce Clause, we first ask whether 
it discriminates on its face against interstate commerce. 
American Trucking Assns., Inc. v. Michigan Pub. Serv. 
Comm’n, 545 U.S. 429, 483 (2005); Fort Gratiot Sanitary 
Landfill, Inc. v. Michigan Dept. of Natural Resources, 504 
U.S. 353, 359 (1992). In this context, “ ‘discrimination’ sim- 
ply means differential treatment of in-state and out-of-state 
economic interests that benefits the former and burdens the 
latter.” Oregon Waste Systems, Inc. v. Department of En- 
vironmental Quality of Ore., 511 U.S. 98, 99 (1994); New 
Energy Co. of Ind. v. Limbach, 486 U.S. 269, 273 (1988). 
Discriminatory laws motivated by “simple economic protec- 
tionism” are subject to a “virtually per se rule of invalidity,” 
Philadelphia v. New Jersey, 437 U.S. 617, 624 (1978), which 
can only be overcome by a showing that the State has no 
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other means to advance a legitimate local purpose, Maine v. 
Taylor, 477 U.S. 131, 138 (1986). 


B 


Following the lead of the Sixth Circuit in Daviess County, 
the haulers argue vigorously that the Counties’ ordinances 
discriminate against interstate commerce under Carbone. 
In Carbone, the town of Clarkstown, New York, hired a pri- 
vate contractor to build a waste transfer station. According 
to the terms of the deal, the contractor would operate the 
facility for five years, charging an above-market tipping fee 
of $81 per ton; after five years, the town would buy the facil- 
ity for one dollar. The town guaranteed that the facility 
would receive a certain volume of trash per year. To make 
good on its promise, Clarkstown passed a flow control ordi- 
nance requiring that all nonhazardous solid waste within the 
town be deposited at the transfer facility. See 511 U.S., 
at 387. 

This Court struck down the ordinance, holding that it dis- 
criminated against interstate commerce by “hoard[ing] solid 
waste, and the demand to get rid of it, for the benefit of 
the preferred processing facility.” Jd., at 392. The dissent 
pointed out that all of this Court’s local processing cases in- 
volved laws that discriminated in favor of private entities, 
not public ones. J/d., at 411 (opinion of SOUTER, J.). Accord- 
ing to the dissent, Clarkstown’s ostensibly private transfer 
station was “essentially a municipal facility,” zd., at 419, and 
this distinction should have saved Clarkstown’s ordinance 
because favoring local government is by its nature different 
from favoring a particular private company. The majority 
did not comment on the dissent’s public-private distinction. 

The parties in this case draw opposite inferences from the 
majority’s silence. The haulers say it proves that the major- 
ity agreed with the dissent’s characterization of the facility, 
but thought there was no difference under the dormant Com- 
merce Clause between laws favoring private entities and 
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those favoring public ones. The Counties disagree, arguing 
that the majority studiously avoided the issue because the 
facility in Carbone was private, and therefore the question 
whether public facilities may be favored was not properly 
before the Court.? 

We believe the latter interpretation of Carbone is correct. 
As the Second Circuit explained, “in Carbone the Justices 
were divided over the fact of whether the favored facility 
was public or private, rather than on the import of that dis- 
tinction.” 261 F. 3d, at 259 (emphasis in original). The 
Carbone dissent offered a number of reasons why public enti- 
ties should be treated differently from private ones under 
the dormant Commerce Clause. See 511 U.S., at 419-422 
(opinion of SOUTER, J.). It is hard to suppose that the Car- 
bone majority definitively rejected these arguments with- 
out explaining why. 

The Carbone majority viewed Clarkstown’s flow control 
ordinance as “just one more instance of local processing re- 
quirements that we long have held invalid.” Jd., at 391. It 
then cited six local processing cases, every one of which in- 
volved discrimination in favor of private enterprise.t| The 


3 Each side makes much of the Carbone majority’s various descriptions 
of the facility. The haulers point out that the Court twice referred to the 
construction and financing of the transfer station as the town’s project. 
See 511 U.S., at 387 (“its new facility”), 394 (“its project”); Brief for Peti- 
tioners 20-22. The Counties note that the majority referred to the trans- 
fer station as a “town-sponsored facility,” Carbone, 511 U.S., at 393, a 
“favored local operator,” id., at 389, “the preferred processing facility,” a 
“single local proprietor,” and a “local business,” 7d., at 392, but never as a 
public facility. Brief for Respondents 17, n. 7. The dissent has mined 
the Carbone decision, appendix, and briefs for further instances of alleg- 
edly supportive terminology, post, at 359-360 (opinion of ALITo, J.), but 
we continue to find this duel of labels at best inconclusive. 

4See South-Central Timber Development, Inc. v. Wunnicke, 467 U.S. 
82 (1984) (invalidating Alaska regulation requiring all Alaskan timber to 
be processed in-state prior to export); Pike v. Bruce Church, Inc., 397 
U.S. 187 (1970) (invalidating application of an Arizona statute to require 
Arizona-grown cantaloupes to be packaged within the State before ex- 
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Court’s own description of the cases acknowledges that the 
“offending local laws hoard a local resource—be it meat, 
shrimp, or milk—for the benefit of local businesses that treat 
it.” Id., at 392 (emphasis added). If the Court were ex- 
tending this line of local processing cases to cover discrimi- 
nation in favor of local government, one would expect it to 
have said so. Cf. United States v. Burr, 25 F. Cas. 55, 165 
(No. 14,693) (CC Va. 1807) (Marshall, C. J.) (“[AJn opinion 
which is to... establish a principle never before recognized, 
should be expressed in plain and explicit terms”). 

The Carbone majority stated that “[tlhe only conceivable 
distinction” between the laws in the local processing cases 
and Clarkstown’s flow control ordinance was that Clarks- 
town’s ordinance favored a single local business, rather than 
a group of them. 511 U.S., at 392 (emphasis added). Ifthe 
Court thought Clarkstown’s processing facility was public, 
that additional distinction was not merely “conceivable”—it 
was conceived, and discussed at length, by three Justices in 
dissent. Carbone cannot be regarded as having decided the 
public-private question.° 


port); Toomer v. Witsell, 334 U.S. 385 (1948) (invalidating South Carolina 
statute requiring shrimp fishermen to unload, pack, and stamp their catch 
before shipping it to another State); Foster-Fountain Packing Co. v. 
Haydel, 278 U.S. 1 (1928) (invalidating a Louisiana statute prohibiting the 
export of shrimp unless the heads and hulls had first been removed within 
the State); Johnson v. Haydel, 278 U.S. 16 (1928) (invalidating analogous 
Louisiana statute for oysters); Minnesota v. Barber, 136 U.S. 313 (1890) 
(invalidating Minnesota law requiring any meat sold within the State to 
be examined by an in-state inspector). Dean Milk Co. v. Madison, 340 
U.S. 349 (1951) (invalidating local ordinance requiring all milk sold in the 
city to be pasteurized within five miles of the city center)—discussed else- 
where in Carbone and in the dissent here, post, at 367-8368—is readily 
distinguishable on the same ground. 

5 The dissent asserts that the Court “long ago recognized that the Com- 
merce Clause can be violated by a law that discriminates in favor of a 
state-owned monopoly.” Post, at 361. The authority it cites—Scott v. 
Donald, 165 U.S. 58 (1897), and Vance v. W. A. Vandercook Co., 170 U.S. 
438, 442 (1898)—certainly qualifies as from “long ago,” but does not sup- 
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The flow control ordinances in this case benefit a clearly 
public facility, while treating all private companies exactly 
the same. Because the question is now squarely presented 
on the facts of the case before us, we decide that such flow 
control ordinances do not discriminate against interstate 
commerce for purposes of the dormant Commerce Clause. 

Compelling reasons justify treating these laws differently 
from laws favoring particular private businesses over their 
competitors. “Conceptually, of course, any notion of dis- 
crimination assumes a comparison of substantially similar 
entities.” General Motors Corp. v. Tracy, 519 U.S. 278, 298 
(1997) (footnote omitted). But States and municipalities are 
not private businesses—far from it. Unlike private enter- 
prise, government is vested with the responsibility of pro- 
tecting the health, safety, and welfare of its citizens. See 
Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 
756 (1985) (“The States traditionally have had great latitude 
under their police powers to legislate as to the protection of 


port the proposition. Scott struck down two laws that discriminated in 
favor of in-state businesses and against out-of-state businesses; neither 
law favored local government at the expense of all private industry. See 
165 U.S., at 92-93, 101; Granholm v. Heald, 544 U.S. 460, 478-479 (2005) 
(describing Scott holding). Scott is simply another case like those cited 
in footnote 4. 

Vance actually wpheld “South Carolina’s monopoly over liquor distribu- 
tion[,] .. . reject[ing] the argument that this monopoly system was uncon- 
stitutionally discriminatory.” Granholm, supra, at 507 (THOMAS, J., dis- 
senting) (citing Vance, supra, at 450-452). It was the dissent in Vance 
that argued that “such a state monopoly system constituted unconstitu- 
tional discrimination.” Granholm, supra, at 507 (THOMAS, J., dissenting) 
(citing 170 U.S., at 462-468 (opinion of Shiras, J.)). The Vance Court sim- 
ply struck down a regulation on direct shipments to consumers for per- 
sonal use, under the Court’s excruciatingly arcane pre-Prohibition prece- 
dents. See id., at 455. Most tellingly, Vance harkens back to a bygone 
era; until the dissent today, it had been cited by this Court in only two 
cases in the past 60 years. 
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the lives, limbs, health, comfort, and quiet of all persons” 
(internal quotation marks omitted)). These important re- 
sponsibilities set state and local government apart from a 
typical private business. Cf. Tracy, supra, at 313 (SCALIA, 
J., concurring) (“Nothing in this Court’s negative Commerce 
Clause jurisprudence” compels the conclusion “that private 
marketers engaged in the sale of natural gas are similarly 
situated to public utility companies”). 

Given these differences, it does not make sense to regard 
laws favoring local government and laws favoring private 
industry with equal skepticism. As our local processing 
cases demonstrate, when a law favors in-state business over 
out-of-state competition, rigorous scrutiny is appropriate be- 
cause the law is often the product of “simple economic pro- 
tectionism.” Wyoming v. Oklahoma, 502 U.S. 487, 454 
(1992); Philadelphia v. New Jersey, 437 U.S., at 626-627. 
Laws favoring local government, by contrast, may be di- 
rected toward any number of legitimate goals unrelated to 
protectionism. Here the flow control ordinances enable the 
Counties to pursue particular policies with respect to the 
handling and treatment of waste generated in the Counties, 
while allocating the costs of those policies on citizens and 
businesses according to the volume of waste they generate. 

The contrary approach of treating public and private enti- 
ties the same under the dormant Commerce Clause would 
lead to unprecedented and unbounded interference by the 
courts with state and local government. The dormant Com- 
merce Clause is not a roving license for federal courts to 
decide what activities are appropriate for state and local gov- 
ernment to undertake, and what activities must be the prov- 
ince of private market competition. In this case, the citizens 
of Oneida and Herkimer Counties have chosen the govern- 
ment to provide waste management services, with a limited 
role for the private sector in arranging for transport of waste 
from the curb to the public facilities. The citizens could 
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have left the entire matter for the private sector, in which 
case any regulation they undertook could not discriminate 
against interstate commerce. But it was also open to them 
to vest responsibility for the matter with their government, 
and to adopt flow control ordinances to support the govern- 
ment effort. It is not the office of the Commerce Clause to 
control the decision of the voters on whether government or 
the private sector should provide waste management serv- 
ices. “The Commerce Clause significantly limits the ability 
of States and localities to regulate or otherwise burden the 
flow of interstate commerce, but it does not elevate free 
trade above all other values.” Maine v. Taylor, 477 U.S., 
at 151. See Exxon Corp. v. Governor of Maryland, 437 
U.S. 117, 127 (1978) (Commerce Clause does not protect “the 
particular structure or methods of operation” of a market). 

We should be particularly hesitant to interfere with the 
Counties’ efforts under the guise of the Commerce Clause 
because “[wlaste disposal is both typically and traditionally 
a local government function.” 261 F. 3d, at 264 (case below) 
(Calabresi, J., concurring); see USA Recycling, Inc. v. Baby- 
lon, 66 F. 3d 1272, 1275 (CA2 1995) (“For ninety years, it has 
been settled law that garbage collection and disposal is a 
core function of local government in the United States”); 
M. Melosi, Garbage in the Cities: Refuse, Reform, and the 
Environment, 1880-1980, pp. 153-155 (1981). Congress it- 
self has recognized local government’s vital role in waste 
management, making clear that “collection and disposal of 
solid wastes should continue to be primarily the function of 
State, regional, and local agencies.” Resource Conservation 
and Recovery Act of 1976, 90 Stat. 2797, 42 U.S.C. 
§6901(a)(4).. The policy of the State of New York favors 
“displac[ing] competition with regulation or monopoly public 
control” in this area. N. Y. Pub. Auth. Law Ann. §2049- 
tt(3). We may or may not agree with that approach, but 
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nothing in the Commerce Clause vests the responsibility for 
that policy judgment with the Federal Judiciary.® 

Finally, it bears mentioning that the most palpable harm 
imposed by the ordinances—more expensive trash removal— 
is likely to fall upon the very people who voted for the laws. 
Our dormant Commerce Clause cases often find discrimina- 
tion when a State shifts the costs of regulation to other 
States, because when “the burden of state regulation falls 
on interests outside the state, it is unlikely to be alleviated 
by the operation of those political restraints normally ex- 
erted when interests within the state are affected.” Sowth- 
ern Pacific Co. v. Arizona ex rel. Sullivan, 325 U.S. 761, 
767-768, n. 2 (1945). Here, the citizens and businesses of the 
Counties bear the costs of the ordinances. There is no rea- 
son to step in and hand local businesses a victory they could 
not obtain through the political process. 

We hold that the Counties’ flow control ordinances, which 
treat in-state private business interests exactly the same as 
out-of-state ones, do not “discriminate against interstate 
commerce” for purposes of the dormant Commerce Clause.‘ 


6 JUSTICE THOMAS is thus wrong in stating that our approach might 
suggest “a policy-driven preference for government monopoly over priva- 
tization.” Post, at 354 (opinion concurring in judgment). That is instead 
the preference of the affected locality here. Our opinion simply recog- 
nizes that a law favoring a public entity and treating all private entities 
the same does not discriminate against interstate commerce as does a law 
favoring local business over all others. 

“The Counties and their amicus were asked at oral argument if affirm- 
ance would lead to the “Oneida-Herkimer Hamburger Stand,” accompa- 
nied by a “flow control” law requiring citizens to purchase their burgers 
only from the state-owned producer. Tr. of Oral Arg. 33-34 (Counties), 
45-46, 49-50 (amicus State of New York). We doubt it. “The existence 
of major in-state interests adversely affected by [a law] is a powerful safe- 
guard against legislative abuse.” Minnesota v. Clover Leaf Creamery 
Co., 449 U.S. 456, 473, n. 17 (1981). Recognizing that local government 
may facilitate a customary and traditional government function such as 
waste disposal, without running afoul of the Commerce Clause, is hardly 
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The Counties’ flow control ordinances are properly ana- 
lyzed under the test set forth in Pike v. Bruce Church, Inc., 
397 U.S. 187, 142 (1970), which is reserved for laws “directed 
to legitimate local concerns, with effects upon interstate 
commerce that are only incidental.” Philadelphia v. New 
Jersey, 437 U.S., at 624. Under the Pike test, we will up- 
hold a nondiscriminatory statute like this one “unless the 
burden imposed on [interstate] commerce is clearly excessive 
in relation to the putative local benefits.” 397 U.S., at 142; 
Northwest Central Pipeline Corp. v. State Corporation 
Comm’n of Kan., 489 U.S. 498, 525-526 (1989). 

After years of discovery, both the Magistrate Judge and 
the District Court could not detect any disparate impact on 
out-of-state as opposed to in-state businesses. The Second 
Circuit alluded to, but did not endorse, a “rather abstract 
harm” that may exist because “the Counties’ flow control or- 
dinances have removed the waste generated in Oneida and 
Herkimer Counties from the national marketplace for waste 
processing services.” 488 F. 3d, at 160. We find it unneces- 
sary to decide whether the ordinances impose any incidental 
burden on interstate commerce because any arguable burden 
does not exceed the public benefits of the ordinances. 

The ordinances give the Counties a convenient and ef- 
fective way to finance their integrated package of waste 
disposal services. While “revenue generation is not a local 
interest that can justify discrimination against interstate 
commerce,” Carbone, 511 U.S., at 393 (emphasis added), we 
think it is a cognizable benefit for purposes of the Pike test. 

At the same time, the ordinances are more than financing 
tools. They increase recycling in at least two ways, confer- 


a prescription for state control of the economy. In any event, Congress 
retains authority under the Commerce Clause as written to regulate inter- 
state commerce, whether engaged in by private or public entities. It can 
use this power, as it has in the past, to limit state use of exclusive fran- 
chises. See, e. g., Gibbons v. Ogden, 9 Wheat. 1, 221 (1824). 
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ring significant health and environmental benefits upon the 
citizens of the Counties. First, they create enhanced in- 
centives for recycling and proper disposal of other kinds 
of waste. Solid waste disposal is expensive in Oneida- 
Herkimer, but the Counties accept recyclables and many 
forms of hazardous waste for free, effectively encouraging 
their citizens to sort their own trash. Second, by requiring 
all waste to be deposited at Authority facilities, the Counties 
have markedly increased their ability to enforce recycling 
laws. If the haulers could take waste to any disposal site, 
achieving an equal level of enforcement would be much more 
costly, if not impossible. For these reasons, any arguable 
burden the ordinances impose on interstate commerce does 
not exceed their public benefits. 


ok ok *k 


The Counties’ ordinances are exercises of the police power 
in an effort to address waste disposal, a typical and tradi- 
tional concern of local government. The haulers neverthe- 
less ask us to hold that laws favoring public entities while 
treating all private businesses the same are subject to an 
almost per se rule of invalidity, because of asserted discrimi- 
nation. In the alternative, they maintain that the Counties’ 
laws cannot survive the more permissive Pike test, because 
of asserted burdens on commerce. There is a common 
thread to these arguments: They are invitations to rigor- 
ously scrutinize economic legislation passed under the aus- 
pices of the police power. There was a time when this Court 
presumed to make such binding judgments for society, under 
the guise of interpreting the Due Process Clause. See 
Lochner v. New York, 198 U.S. 45 (1905). We should not 
seek to reclaim that ground for judicial supremacy under the 
banner of the dormant Commerce Clause. 

The judgments of the United States Court of Appeals for 
the Second Circuit are affirmed. 

It is so ordered. 
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JUSTICE SCALIA, concurring in part. 


I join Part I and Parts II-A through II-C of the Court’s 
opinion. I write separately to reaffirm my view that “the 
so-called ‘negative’ Commerce Clause is an unjustified judi- 
cial invention, not to be expanded beyond its existing do- 
main.” General Motors Corp. v. Tracy, 519 U.S. 278, 312 
(1997) (SCALIA, J., concurring). “The historical record pro- 
vides no grounds for reading the Commerce Clause to be 
other than what it says—an authorization for Congress to 
regulate commerce.” Tyler Pipe Industries, Inc. v. Wash- 
ington State Dept. of Revenue, 483 U.S. 232, 263 (1987) 
(SCALIA, J., concurring in part and dissenting in part). 

I have been willing to enforce on stare decisis grounds a 
“negative” self-executing Commerce Clause in two situa- 
tions: “(1) against a state law that facially discriminates 
against interstate commerce, and (2) against a state law that 
is indistinguishable from a type of law previously held uncon- 
stitutional by this Court.” West Lynn Creamery, Inc. v. 
Healy, 512 U.S. 186, 210 (1994) (SCALIA, J., concurring in 
judgment). As today’s opinion makes clear, the flow-control 
law at issue in this case meets neither condition. It benefits 
a public entity performing a traditional local-government 
function and treats all private entities precisely the same 
way. “Disparate treatment constitutes discrimination only 
if the objects of the disparate treatment are, for the relevant 
purposes, similarly situated.” Camps Newfound/Owa- 
tonna, Inc. v. Town of Harrison, 520 U.S. 564, 601 (1997) 
(SCALIA, J., dissenting). None of this Court’s cases con- 
cludes that public entities and private entities are similarly 
situated for Commerce Clause purposes. To hold that they 
are “would broaden the negative Commerce Clause beyond 
its existing scope, and intrude on a regulatory sphere tradi- 
tionally occupied by ... the States.” Tracy, supra, at 313 
(SCALIA, J., concurring). 

I am unable to join Part II-D of the principal opinion, in 
which the plurality performs so-called “Pike balancing.” 
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Generally speaking, the balancing of various values is left to 
Congress—which is precisely what the Commerce Clause 
(the real Commerce Clause) envisions. 


JUSTICE THOMAS, concurring in the judgment. 


I concur in the judgment. Although I joined C & A Car- 
bone, Inc. v. Clarkstown, 511 U.S. 388 (1994), I no longer 
believe it was correctly decided. The negative Commerce 
Clause has no basis in the Constitution and has proved un- 
workable in practice. See Camps Newfownd/Owatonna, 
Inc. v. Town of Harrison, 520 U.S. 564, 610-620 (1997) 
(THomAS, J., dissenting); Tyler Pipe Industries, Inc. v. 
Washington State Dept. of Revenue, 483 U.S. 232, 259-265 
(1987) (SCALIA, J., concurring in part and dissenting in part); 
License Cases, 5 How. 504, 578-586 (1847) (Taney, C. J.). As 
the debate between the majority and dissent shows, appli- 
cation of the negative Commerce Clause turns solely on pol- 
icy considerations, not on the Constitution. Because this 
Court has no policy role in regulating interstate commerce, 
I would discard the Court’s negative Commerce Clause 
jurisprudence. 

I 


Under the Commerce Clause, “Congress shall have Power 
... [tlo regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes.” U.S. 
Const., Art. I, $8, cl. 83. The language of the Clause allows 
Congress not only to regulate interstate commerce but also 
to prevent state regulation of interstate commerce. State 
Bad. of Ins. v. Todd Shipyards Corp., 370 U.S. 451, 456 (1962); 
Gibbons v. Ogden, 9 Wheat. 1, 210 (1824). Expanding on the 
interstate-commerce powers explicitly conferred on Con- 
egress, this Court has interpreted the Commerce Clause as 
a tool for courts to strike down state laws that it believes 
inhibit interstate commerce. But there is no basis in the 
Constitution for that interpretation. 
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The Court does not contest this point, and simply begins 
its analysis by appealing to stare decisis: 


“Although the Constitution does not in terms limit the 
power of States to regulate commerce, we have long in- 
terpreted the Commerce Clause as an implicit restraint 
on state authority, even in the absence of a conflicting 
federal statute. See Case of the State Freight Tax, 15 
Wall. 232, 279 (1873); Cooley v. Board of Wardens of 
Port of Philadelphia ex rel. Soc. for Relief of Distressed 
Pilots, 12 How. 299, 318 (1852).” Ante, at 338. 


The Court’s reliance on Cooley v. Board of Wardens of 
Port of Philadelphia ex rel. Soc. for Relief of Distressed 
Pilots, 12 How. 299 (1852), and Case of the State Freight 
Tax, 15 Wall. 232 (1873), is curious because the Court has 
abandoned the reasoning of those cases in its more recent 
jurisprudence. Cooley and State Freight Tax are premised 
upon the notion that the Commerce Clause is an exclusive 
grant of power to Congress over certain subject areas.! 
Cooley, supra, at 319-320 (holding that “[w]hatever subjects 
of this [Commerce Clause] power are in their nature national, 
or admit only of one uniform system, or plan of regulation, 
may justly be said to be of such a nature as to require exclu- 
sive legislation by Congress” but holding that “the nature of 
th[e] subject [of state pilotage laws] is not such as to require 
its exclusive legislation” and therefore upholding the state 
laws against the negative Commerce Clause challenge); State 
Freight Tax, supra, at 279-280 (applying the same rationale). 
The Court, however, no longer limits Congress’ power by 
analyzing whether the subjects of state regulation “admit 
only of one uniform system,” Cooley, supra, at 319. Rather, 


'This justification for the negative Commerce Clause is itself unsup- 
ported by the Constitution. See Tyler Pipe Industries, Inc. v. Wash- 
ington State Dept. of Revenue, 483 U.S. 232, 261-262 (1987) (SCALIA, J., 
concurring in part and dissenting in part). 
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the modern jurisprudence focuses upon the way in which 
States regulate those subjects to decide whether the regula- 
tion is permissible. E.g., ante, at 338-339, 345. Because 
the reasoning of Cooley and State Freight Tax has been 
rejected entirely, they provide no foundation for today’s 
decision. 

Unfazed, the Court proceeds to analyze whether the ordi- 
nances “discriminat[e] on [their] face against interstate com- 
merce.” Ante, at 338. Again, none of the cases the Court 
cites explains how the absence or presence of discrimination 
is relevant to deciding whether the ordinances are constitu- 
tionally permissible, and at least one case affirmatively ad- 
mits that the nondiscrimination rule has no basis in the Con- 
stitution. Philadelphia v. New Jersey, 437 U.S. 617, 628 
(1978) (“The bounds of these restraints appear nowhere in 
the words of the Commerce Clause, but have emerged gradu- 
ally in the decisions of this Court giving effect to its basic 
purpose”). Thus cloaked in the “purpose” of the Commerce 
Clause, the rule against discrimination that the Court applies 
to decide this case exists untethered from the written Con- 
stitution. The rule instead depends upon the policy prefer- 
ences of a majority of this Court. 

The Court’s policy preferences are an unsuitable basis for 
constitutional doctrine because they shift over time, as dem- 
onstrated by the different theories the Court has offered to 
support the nondiscrimination principle. In the early years 
of the nondiscrimination rule, the Court struck down a state 
health law because “the enactment of a similar statute by 
each one of the States composing the Union would result 
in the destruction of commerce among the several States.” 
Minnesota v. Barber, 136 U.S. 318, 321 (1890); see Foster- 
Fountain Packing Co. v. Haydel, 278 U.S. 1, 18 (1928) (stat- 
ing that a Commerce Clause violation would occur if the 
state statute would “directly . .. obstruct and burden in- 
terstate commerce”). More recently, the Court has struck 
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down state laws sometimes based on its preference for na- 
tional unity, see, e.g., American Trucking Assns., Inc. v. 
Michigan Pub. Serv. Comm’n, 545 U.S. 429, 433 (2005) (jus- 
tifying the nondiscrimination rule by stating that “[oJur Con- 
stitution was framed upon the theory that the peoples of the 
several states must sink or swim together” (internal quota- 
tion marks omitted)), and other times on the basis of antipro- 
tectionist sentiment, see, e. g., Oregon Waste Systems, Inc. v. 
Department of Environmental Quality of Ore., 511 U.S. 93, 
98 (1994) (noting the interest in “avoid[ing] the tendencies 
toward economic Balkanization”); New Energy Co. of Ind. v. 
Limbach, 486 U.S. 269, 273-274 (1988) (stating that the nega- 
tive Commerce Clause “prohibits economic protectionism— 
that is, regulatory measures designed to benefit in-state eco- 
nomic interests by burdening out-of-state competitors”); see 
also Carbone, 511 U.S., at 390 (“The central rationale for the 
rule against discrimination is to prohibit state or municipal 
laws whose object is local economic protectionism, laws that 
would excite those jealousies and retaliatory measures the 
Constitution was designed to prevent”); Toomer v. Witsell, 
334 U.S. 385, 403-404 (1948) (striking down a law that “im- 
pose[d] an artificial rigidity on the economic pattern of the 
industry”). 

Many of the above-cited cases (and today’s majority and 
dissent) rest on the erroneous assumption that the Court 
must choose between economic protectionism and the free 
market. But the Constitution vests that fundamentally leg- 
islative choice in Congress. To the extent that Congress 
does not exercise its authority to make that choice, the Con- 
stitution does not limit the States’ power to regulate com- 
merce. In the face of congressional silence, the States are 
free to set the balance between protectionism and the free 
market. Instead of accepting this constitutional reality, the 
Court’s negative Commerce Clause jurisprudence gives nine 
Justices of this Court the power to decide the appropriate 
balance. 
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As the foregoing demonstrates, despite more than 100 
years of negative Commerce Clause doctrine, there is no 
principled way to decide this case under current law. Nota- 
bly, the Court cannot and does not consider this case “[i]n 
light of the language of the Constitution and the historical 
context.” Alden v. Maine, 527 U.S. 706, 743 (1999). Like- 
wise, it cannot follow “the cardinal rule to construe provi- 
sions in context.” United States v. Balsys, 524 U.S. 666, 
673 (1998). And with no text to construe, the Court cannot 
take into account the Founders’ “deliberate choice of words” 
or “their natural meaning.” Wright v. United States, 302 
U.S. 588, 588 (1938). Furthermore, as the debate between 
the Court’s opinion and the dissenting opinion reveals, no 
case law applies to the facts of this case.” 

Explaining why the ordinances do not discriminate against 
interstate commerce, the Court states that “government is 
vested with the responsibility of protecting the health, 
safety, and welfare of its citizens.” Ante, at 342. According 
to the Court, a law favoring in-state business requires rigor- 
ous scrutiny because the law “is often the product of ‘simple 
economic protectionism.’” Ante, at 343. A law favoring 
local government, however, “may be directed toward any 
number of legitimate goals unrelated to protectionism.” 
Ibid. This distinction is razor thin: In contrast to today’s 
deferential approach (apparently based on the Court’s trust 
of local government), the Court has applied the equivalent of 
strict scrutiny in other cases even where it is unchallenged 
that the state law discriminated in favor of in-state private 
entities for a legitimate, nonprotectionist reason. See Bar- 
ber, supra, at 319 (striking down the State’s inspection 


2No previous case addresses the question whether the negative Com- 
merce Clause applies to favoritism of a government entity. I agree with 
the Court that C & A Carbone, Inc. v. Clarkstown, 511 U.S. 383 (1994), 
did not resolve this issue. Ante, at 339-341. 
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law for livestock even though it did not challenge “[t]he pre- 
sumption that this statute was enacted, in good faith, .. . to 
protect the health of the people of Minnesota”). 

In Carbone, which involved discrimination in favor of pri- 
vate entities, we did not doubt the good faith of the munici- 
pality in attempting to deal with waste through a flow- 
control ordinance. 511 U.S., at 386-889. But we struck 
down the ordinance because it did not allow interstate enti- 
ties to participate in waste disposal. Jd., at 390-395. The 
majority distinguishes Carbone by deciding that favoritism 
of a government monopoly is less suspect than government 
regulation of private entities.? I see no basis for drawing 
such a conclusion, which, if anything, suggests a policy- 
driven preference for government monopoly over privatiza- 
tion. Ante, at 344 (stating that “waste disposal is both 
typically and traditionally a local government function” 
(brackets and internal quotation marks omitted)). What- 
ever the reason, the choice is not the Court’s to make. Like 
all of the Court’s previous negative Commerce Clause cases, 
today’s decision leaves the future of state and local regula- 
tion of commerce to the whim of the Federal Judiciary. 


Ill 


Despite its acceptance of negative Commerce Clause juris- 
prudence, the Court expresses concern about “unprece- 
dented and unbounded interference by the courts with state 
and local government.” Ante, at 343. It explains: 


“The dormant Commerce Clause is not a roving license 
for federal courts to decide what activities are appro- 
priate for state and local government to undertake, and 


’>The dissent argues that such a preference is unwarranted. Post, at 
365-366 (opinion of ALITO, J.) (“I cannot accept the proposition that laws 
discriminating in favor of state-owned enterprises are so unlikely to be 
the product of economic protectionism that they should be exempt from 
the usual dormant Commerce Clause standards”). 
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what activities must be the province of private market 
competition. 


“There is no reason to step in and hand local businesses 
a victory they could not obtain through the political 
process.” Ante, at 343, 345. 


I agree that the Commerce Clause is not a “roving license” 
and that the Court should not deliver to businesses victories 
that they failed to obtain through the political process. 
I differ with the Court because I believe its powerful rheto- 
ric is completely undermined by the doctrine it applies. 

In this regard, the Court’s analogy to Lochner v. New 
York, 198 U.S. 45 (1905), suggests that the Court should re- 
ject the negative Commerce Clause, rather than tweak it. 
Ante, at 347. In Lochner the Court located a “right of free 
contract” in a constitutional provision that says nothing of 
the sort. 198 U.S., at 57. The Court’s negative Commerce 
Clause jurisprudence, created from whole cloth, is just as 
illegitimate as the “right” it vindicated in Lochner. Yet to- 
day’s decision does not repudiate that doctrinal error. 
Rather, it further propagates the error by narrowing the 
negative Commerce Clause for policy reasons—reasons that 
later majorities of this Court may find to be entirely 
illegitimate. 

In so doing, the majority revisits familiar territory: Just 
three years after Lochner, the Court narrowed the right of 
contract for policy reasons but did not overrule Lochner. 
Muller v. Oregon, 208 U.S. 412, 422-423 (1908) (upholding a 
maximum-hours requirement for women because the differ- 
ence between the “two sexes” “justifies a difference in legis- 
lation”). Like the Muller Court, today’s majority trifles 
with an unsound and illegitimate jurisprudence yet fails to 
abandon it. 

Because I believe that the power to regulate interstate 
commerce is a power given to Congress and not the Court, 
I concur in the judgment of the Court. 
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JUSTICE ALITO, with whom JUSTICE STEVENS and JUS- 
TICE KENNEDY join, dissenting. 


InC & A Carbone, Inc. v. Clarkstown, 511 U.S. 888 (1994), 
we held that “a so-called flow control ordinance, which re- 
quire[d] all solid waste to be processed at a designated trans- 
fer station before leaving the municipality,” discriminated 
against interstate commerce and was invalid under the Com- 
merce Clause because it “depriv[ed] competitors, including 
out-of-state firms, of access to a local market.” Id., at 386. 
Because the provisions challenged in this case are essentially 
identical to the ordinance invalidated in Carbone, I respect- 
fully dissent. 

I 


This Court has “interpreted the Commerce Clause to in- 
validate local laws that impose commercial barriers or dis- 
criminate against an article of commerce by reason of its 
origin or destination out of State.” Jd., at 390. As the 
Court acknowledges, a law “‘“discriminat[es]”’” in this con- 
text if it mandates “ ‘differential treatment of in-state and 
out-of-state economic interests’” in a way “ ‘that benefits the 
former and burdens the latter.” Ante, at 338 (quoting Ore- 
gon Waste Systems, Inc. v. Department of Environmental 
Quality of Ore., 511 U.S. 98, 99 (1994)). A local law that 
discriminates against interstate commerce is sustainable 
only if it serves a legitimate local purpose that could not be 
served as well by nondiscriminatory means. Maine v. Tay- 
lor, 477 U.S. 131 (1986). 

“Solid waste, even if it has no value, is an article of com- 
merce.” Fort Gratiot Sanitary Landfill, Inc. v. Michigan 
Dept. of Natural Resources, 504 U.S. 358, 359 (1992). Ac- 
cordingly, laws that “discriminate against [trash] by reason 
of its origin or destination out of State,” Carbone, 511 U.S., 
at 390, are sustainable only if they serve a legitimate local 
purpose that could not be served as well by nondiscrimina- 
tory means. 
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In Carbone, this Court invalidated a local ordinance re- 
quiring all nonhazardous solid waste in Clarkstown, New 
York, to be deposited at a specific local transfer facility. The 
Court concluded that the ordinance discriminated against in- 
terstate commerce because it “hoard[ed] solid waste, and the 
demand to get rid of it, for the benefit of the preferred proc- 
essing facility.” Jd., at 392. 

The Court explained that the flow-control ordinance did 
serve a purpose that a nonprotectionist regulation would not: 
“It ensures that the town-sponsored facility will be profit- 
able, so that the local contractor can build it and Clarkstown 
can buy it back at nominal cost in five years.” Id., at 393. 
“In other words ... the flow control ordinance is a financing 
measure.” Ibid. The Court concluded, however, that “rev- 
enue generation is not a local interest that can justify dis- 
crimination against interstate commerce.” Ibid. 

The Court also held that “Clarkstown has any number of 
nondiscriminatory alternatives for addressing the health and 
environmental problems alleged to justify the ordinance”’— 
including “uniform safety regulations” that could be enacted 
to “ensure that competitors ... do not underprice the market 
by cutting corners on environmental safety.” Jbid. Thus, 
the Court invalidated the ordinance because any legitimate 
local interests served by the ordinance could be accomplished 
through nondiscriminatory means. See 7d., at 392-393. 

This case cannot be meaningfully distinguished from Car- 
bone. As the Court itself acknowledges, “[t]he only salient 
difference” between the cases is that the ordinance invali- 
dated in Carbone discriminated in favor of a privately owned 
facility, whereas the laws at issue here discriminate in favor 
of “facilities owned and operated by a state-created public 
benefit corporation.” Ante, at 334. The Court relies on the 
distinction between public and private ownership to uphold 
the flow-control laws, even though a straightforward applica- 
tion of Carbone would lead to the opposite result. See ante, 


358 UNITED HAULERS ASSN., INC. v. ONEIDA-HERKIMER 
SOLID WASTE MANAGEMENT AUTHORITY 


ALITO, J., dissenting 


at 342-344. The public-private distinction drawn by the 
Court is both illusory and without precedent. 


II 


The fact that the flow-control laws at issue discriminate in 
favor of a government-owned enterprise does not meaning- 
fully distinguish this case from Carbone. The preferred fa- 
cility in Carbone was, to be sure, nominally owned by a pri- 
vate contractor who had built the facility on the town’s 
behalf, but it would be misleading to describe the facility as 
private. In exchange for the contractor’s promise to build 
the facility for the town free of charge and then to sell it to 
the town five years later for $1, the town guaranteed that, 
during the first five years of the facility’s existence, the con- 
tractor would receive “a minimum waste flow of 120,000 tons 
per year” and that the contractor could charge an above- 
market tipping fee. 511 U.S., at 387. If the facility “re- 
ceived less than 120,000 tons in a year, the town [would] 
make up the tipping fee deficit.” Jbid. To prevent resi- 
dents, businesses, and trash haulers from taking their waste 
elsewhere in pursuit of lower tipping fees (leaving the town 
responsible for covering any shortfall in the contractor’s 
guaranteed revenue stream), the town enacted an ordinance 
“requir[ing] all nonhazardous solid waste within the town to 
be deposited at” the preferred facility. Ibid. 

This Court observed that “[t]he object of this arrangement 
was to amortize the cost of the transfer station: The town 
would finance its new facility with the income generated 
by the tipping fees.” Jbid. (emphasis added). “In other 
words,” the Court explained, “the flow control ordinance 
[walls a financing measure,” id., at 398, for what everyone— 
including the Court—regarded as the town’s new transfer 
station. 

The only real difference between the facility at issue in 
Carbone and its counterpart in this case is that title to the 
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former had not yet formally passed to the municipality. The 
Court exalts form over substance in adopting a test that 
turns on this technical distinction, particularly since, barring 
any obstacle presented by state law, the transaction in Car- 
bone could have been restructured to provide for the passage 
of title at the beginning, rather than the end, of the 5-year 
period. 

For this very reason, it is not surprising that in Carbone 
the Court did not dispute the dissent’s observation that the 
preferred facility was for all practical purposes owned by 
the municipality. See id., at 419 (opinion of SOUTER, J.) 
(“Clarkstown’s transfer station is essentially a municipal fa- 
cility”); 7d., at 416 (describing the nominal “proprietor” of 
the transfer station as “essentially an agent of the municipal 
government”). To the contrary, the Court repeatedly re- 
ferred to the transfer station in terms suggesting that the 
transfer station did in fact belong to the town. See id., at 
387 (explaining that “[t]he town would finance its new facility 
with the income generated by the tipping fees” (emphasis 
added)); id., at 393 (observing that the challenged flow- 
control ordinance was designed to “ensur[e] that the town- 
sponsored facility will be profitable”); id., at 394 (concluding 
that, “having elected to use the open market to earn reve- 
nues for its project, the town may not employ discriminatory 
regulation to give that project an advantage over rival busi- 
nesses from out of State” (emphasis added)). 

Today the Court dismisses those statements as “at best 
inconclusive.” Ante, at 340, n.3. The Court, however, fails 
to offer any explanation as to what other meaning could pos- 
sibly attach to Carbone’s repeated references to Clarkstown’s 
transfer station as a municipal facility. It also ignores the 
fact that the ordinance itself, which was included in its en- 
tirety in an appendix to the Court’s opinion, repeatedly re- 
ferred to the station as “the Town of Clarkstown solid waste 
facility.” 511 U.S., at 396, 398, 399. The Court likewise 
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fails to acknowledge that the parties in Carbone openly ac- 
knowledged the municipal character of the transfer station. 
See Pet. for Cert., O. T. 1998, No. 92-1402, p. 5 (“The town’s 
designated trash disposal facility is operated by a private 
contractor, under an agreement with the town” (emphasis 
added)); Brief for Petitioners, O. T. 1998, No. 92-1402, p. 26 
(arguing that “it is clear that the purported safety and health 
benefits of [the flow-control ordinance] derive simply from 
the continued economic viability of the town’s waste facility” 
(emphasis added; internal quotation marks omitted)); Brief 
for Respondent, O. T. 1993, No. 92-1402, p. 8 (“The Town 
entered into a contract with Clarkstown Recycling, Inc., 
which provided for that firm to build and operate the new 
Town facility” (emphasis added)). 

I see no ambiguities in those statements, much less any 
reason to dismiss them as “at best inconclusive”; they reflect 
a clear understanding that the station was, for all purposes 
relevant to the dormant Commerce Clause, a municipal 
facility. 

III 


In any event, we have never treated discriminatory legis- 
lation with greater deference simply because the entity fa- 
vored by that legislation was a government-owned enter- 
prise. In suggesting otherwise, the Court relies unduly on 
Carbone’s passing observation that “‘offending local laws 
hoard a local resource—be it meat, shrimp, or milk—for the 
benefit of local businesses.’” Ante, at 341 (emphasis in orig- 
inal). Carbone’s use of the word “businesses,” the Court in- 
sists, somehow reveals that Carbone was not “extending” 
our dormant Commerce Clause jurisprudence “to cover dis- 
crimination in favor of local government.” Ante, at 341. 

But no “exten[sion]” was required. The Court has long 
subjected discriminatory legislation to strict scrutiny, and 
has never, until today, recognized an exception for discrimi- 
nation in favor of a state-owned entity. 
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A 


This Court long ago recognized that the Commerce Clause 
can be violated by a law that discriminates in favor of 
a state-owned monopoly. In the 1890’s, South Carolina 
enacted laws giving a state agency the exclusive right to 
operate facilities selling alcoholic beverages within that 
State, and these laws were challenged under the Commerce 
Clause in Scott v. Donald, 165 U.S. 58 (1897), and Vance v. 
W. A. Vandercook Co., 170 U.S. 488 (1898). The Court held 
that the Commerce Clause barred the State from prohibiting 
its residents from purchasing alcohol from out-of-state ven- 
dors, see id., at 442, but that the State could surmount this 
problem by allowing residents to receive out-of-state ship- 
ments for their personal use. See id., at 452. The Court’s 
holding was based on the same fundamental dormant Com- 
merce Clause principle applied in Carbone.' As the Court 
put it in Vance, a State “‘cannot discriminate against the 
bringing of [lawful] articles in and importing them from 
other States’” because such discrimination is “‘a hindrance 
to interstate commerce and an unjust preference of the prod- 
ucts of the enacting State as against similar products of 
other States.’” 170 U.S., at 4483 (quoting Scott, supra, at 
101). Cf. Carbone, supra, at 390 (the Commerce Clause bars 
state and local laws that “impose commercial barriers or dis- 
criminate against an article of commerce by reason of its 
origin or destination out of State”). 

Thus, were it not for the Twenty-first Amendment, laws 
creating state-owned liquor monopolies—which many States 
maintain today—would be deemed discriminatory under the 


1See Granholm v. Heald, 544 U.S. 460, 517-518 (2005) (THOMAS, J., dis- 
senting) (“These liquor regulation schemes discriminated against out-of- 
state economic interests.... State monopolies that did not permit direct 
shipments to consumers, for example, were thought to discriminate 
against out-of-state wholesalers and retailers...” (citing Vance, 170 U.S., 
at 451-452)). 
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dormant Commerce Clause. See Granholm v. Heald, 544 
U.S. 460, 489 (2005) (explaining that the Twenty-first 
Amendment makes it possible for States to “assume direct 
control of liquor distribution through state-run outlets”); see 
id., at 517-518 (THOMAS, J., dissenting) (noting that, although 
laws creating a “state monopoly” in the sale of liquor “dis- 
criminatle]” against interstate commerce, they are “within 
the ambit of the Twenty-first Amendment” and are there- 
fore immune from scrutiny under the dormant Commerce 
Clause). There is, of course, no comparable provision in 
the Constitution authorizing States to discriminate against 
out-of-state providers of waste processing and disposal ser- 
vices, either by means of a government-owned monopoly or 
otherwise. 
B 


Nor has this Court ever suggested that discriminatory leg- 
islation favoring a state-owned enterprise is entitled to fa- 
vorable treatment. To be sure, state-owned entities are ac- 
corded special status under the market-participant doctrine. 
But that doctrine is not applicable here. 

Under the market-participant doctrine, a State is permit- 
ted to exercise “‘independent discretion as to parties with 
whom [it] will deal.’” Reeves, Inc. v. Stake, 447 U.S. 429, 
438-439 (1980). The doctrine thus allows States to engage 
in certain otherwise-discriminatory practices (e.g., selling 
exclusively to, or buying exclusively from, the State’s own 
residents), so long as the State is “acting as a market partici- 
pant, rather than as a market regulator,” South-Central 
Timber Development, Inc. v. Wunnicke, 467 U.S. 82, 93 
(1984) (emphasis added). 

Respondents are doing exactly what the market- 
participant doctrine says they cannot: While acting as mar- 
ket participants by operating a fee-for-service business en- 
terprise in an area in which there is an established interstate 
market, respondents are also regulating that market in a 
discriminatory manner and claiming that their special gov- 
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ernmental status somehow insulates them from a dormant 
Commerce Clause challenge. See ibid. 

Respondents insist that the market-participant doctrine 
has no application here because they are not asserting a de- 
fense under the market-participant doctrine, Brief for Re- 
spondents 24-25, but that argument misses the point. Re- 
gardless of whether respondents can assert a defense under 
the market-participant doctrine, this Court’s cases make 
clear that States cannot discriminate against interstate com- 
merce unless they are acting solely as market participants. 
Today, however, the Court suggests, contrary to its prior 
holdings, that States can discriminate in favor of in-state in- 
terests while acting both as a market participant and as a 
market regulator. 

IV 


Despite precedent condemning discrimination in favor of 
government-owned enterprises, the Court attempts to de- 
velop a logical justification for the rule it creates today. 
That justification rests on three principal assertions. First, 
the Court insists that it simply “does not make sense to re- 
gard laws favoring local government and laws favoring pri- 
vate industry with equal skepticism,” because the latter are 
“often the product of ‘simple economic protectionism,’” ante, 
at 343 (quoting Wyoming v. Oklahoma, 502 U.S. 487, 454 
(1992)), while the former “may be directed toward any num- 
ber of legitimate goals unrelated to protectionism,” ante, 
at 343. Second, the Court reasons that deference to legisla- 
tion discriminating in favor of a municipal landfill is espe- 
cially appropriate considering that “ ‘[w]aste disposal is both 
typically and traditionally a local government function.’” 
Ante, at 344 (quoting 261 F. 3d 245, 264 (CA2 2001) (Cala- 
bresi, J.. concurring)). Third, the Court suggests that re- 
spondents’ flow-control laws are not discriminatory because 
they “treat in-state private business interests exactly the 
same as out-of-state ones.” Ante, at 345. I find each of 
these arguments unpersuasive. 
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A 


I see no basis for the Court’s assumption that discrimina- 
tion in favor of an in-state facility owned by the government 
is likely to serve “legitimate goals unrelated to protection- 
ism.” Discrimination in favor of an in-state government fa- 
cility serves “ ‘local economic interests,’” Carbone, 511 U.S., 
at 404 (O’Connor, J., concurring in judgment) (quoting Ray- 
mond Motor Transp., Inc. v. Rice, 434 U.S. 429, 444, n. 18 
(1978)), inuring to the benefit of local residents who are em- 
ployed at the facility, local businesses that supply the facility 
with goods and services, and local workers employed by such 
businesses. It is therefore surprising to read in the opinion 
of the Court that state discrimination in favor of a state- 
owned business is not likely to be motivated by economic 
protectionism. 

Experience in other countries, where state ownership is 
more common than it is in this country, teaches that govern- 
ments often discriminate in favor of state-owned businesses 
(by shielding them from international competition) precisely 
for the purpose of protecting those who derive economic 
benefits from those businesses, including their employees.” 
Such discrimination amounts to economic protectionism in 
any realistic sense of the term.’ 


2See, e.g., Owen, Sun, & Zheng, Antitrust in China: The Problem of 
Incentive Compatibility, 1 J. of Competition L. & Econ. 123, 181-133 (2005); 
Qin, WTO Regulation of Subsidies to State-Owned Enterprises (SOEs)— 
A Critical Appraisal of the China Accession Protocol, 7 J. of Int’l Econ. L. 
863, 869-876 (Dec. 2004). 

3Tt therefore seems strange that the Commerce Clause, which has his- 
torically been understood to protect free trade and prohibit States from 
“placling] [themselves] in a position of economic isolation,” Baldwin v. 
G. A. F. Seelig, Inc., 294 U.S. 511, 527 (1935), is now being construed to 
condone blatantly protectionist laws on grounds that such legislation is 
necessary to support governmental efforts to commandeer the local mar- 
ket for a particular good or service. In adopting that construction, the 
Court sends a bold and enticing message to local governments throughout 
the United States: Protectionist legislation is now permissible, so long as 
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By the same token, discrimination in favor of an in-state, 
privately owned facility may serve legitimate ends, such as 
the promotion of public health and safety. For example, a 
State might enact legislation discriminating in favor of 
produce or livestock grown within the State, reasoning that 
the State’s inspectors can more easily monitor the use of pes- 
ticides, fertilizers, and feed on farms within the State’s bor- 
ders. Such legislation would almost certainly be unconstitu- 
tional, notwithstanding its potential to promote public health 
and safety. See Philadelphia v. New Jersey, 437 U.S. 617, 
627 (1978) (noting that the Court has repeatedly invalidated 
legislation where “a presumably legitimate goal was sought 
to be achieved by the illegitimate means of isolating the 
State from the national economy”). 

The fallacy in the Court’s approach can be illustrated by 
comparing a law that discriminates in favor of an in-state 
facility, owned by a corporation whose shares are publicly 
held, and a law discriminating in favor of an otherwise iden- 
tical facility that is owned by the State or municipality. 
Those who are favored and disfavored by these two laws 
are essentially the same with one major exception: The law 
favoring the corporate facility presumably benefits the cor- 
poration’s shareholders, most of whom are probably not local 
residents, whereas the law favoring the government-owned 
facility presumably benefits the people of the enacting State 
or municipality. I cannot understand why only the former 
law, and not the latter, should be regarded as a tool of eco- 
nomic protectionism. Nor do | think it is realistic or consist- 
ent with our precedents to condemn some discriminatory 
laws as protectionist while upholding other, equally discrimi- 
natory laws as lawful measures designed to serve legitimate 
local interests unrelated to protectionism. 

For these reasons, I cannot accept the proposition that 
laws discriminating in favor of state-owned enterprises are 


the enacting government excludes all private-sector participants from the 
affected local market. 
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so unlikely to be the product of economic protectionism that 
they should be exempt from the usual dormant Commerce 
Clause standards. 

Proper analysis under the dormant Commerce Clause in- 
volves more than an inquiry into whether the challenged Act 
is in some sense “directed toward .. . legitimate goals unre- 
lated to protectionism”; equally important are the means by 
which those goals are realized. If the chosen means take 
the form of a statute that discriminates against interstate 
commerce—“ ‘either on its face or in practical effect’”—then 
“the burden falls on [the enacting government] to demon- 
strate both that the statute ‘serves a legitimate local pur- 
pose,’ and that this purpose could not be served as well by 
available nondiscriminatory means.” Taylor, 477 U.S., at 
138 (quoting Hughes v. Oklahoma, 441 U.S. 322, 336 (1979)). 

Thus, if the legislative means are themselves discrimina- 
tory, then regardless of how legitimate and nonprotectionist 
the underlying legislative goals may be, the legislation is 
subject to strict scrutiny. Similarly, the fact that a discrimi- 
natory law “may [in some sense] be directed toward any 
number of legitimate goals unrelated to protectionism” does 
not make the law nondiscriminatory. The existence of such 
goals is relevant, not to whether the law is discriminatory, 
but to whether the law can be allowed to stand even though 
it discriminates against interstate commerce. And even 
then, the existence of legitimate goals is not enough; dis- 
criminatory legislation can be upheld only where such goals 
cannot adequately be achieved through nondiscriminatory 
means. See, e.g., Philadelphia, supra, at 626-627 (“[T]he 
evil of protectionism can reside in legislative means as well 
as legislative ends,” such that “whatever [the State’s] pur- 
pose, it may not be accomplished by discriminating against 
articles of commerce coming from outside the State unless 
there is some reason, apart from their origin, to treat them 
differently”); Hunt v. Washington State Apple Advertising 
Comm’n, 432 U.S. 3338, 352-353 (1977) (explaining that “we 


Cite as: 550 U.S. 330 (2007) 367 


ALITO, J., dissenting 


need not ascribe an economic protection motive to” discrimi- 
natory laws; such laws are subject to strict scrutiny even “if 
enacted for the declared purpose of protecting consumers 
from deception and fraud in the marketplace”). 

Dean Milk Co. v. Madison, 340 U.S. 349 (1951), is instruc- 
tive on this point. That case involved a dormant Commerce 
Clause challenge to an ordinance requiring all milk sold in 
Madison, Wisconsin, to be processed within five miles of the 
city’s central square. See id., at 350. The ordinance “pro- 
fesse[d] to be a health measure,” id., at 354, and may have 
conferred some benefit on the city and its residents to the 
extent that it succeeded in guaranteeing the purity and qual- 
ity of the milk sold in the city. The Court nevertheless in- 
validated the ordinance, concluding that any public health 
benefits it may have conferred could be achieved through 
“reasonable nondiscriminatory alternatives,” including a sys- 
tem that would allow a nonlocal dairy to qualify to sell milk 
in the city upon proving that it was in compliance with appli- 
cable health and safety requirements. Id., at 354-356. 

The Court did not inquire whether the real purpose of the 
ordinance was to benefit public health and safety or to pro- 
tect local economic interests; nor did the Court make any 
effort to determine whether or to what extent the ordinance 
may have succeeded in promoting health and safety. In fact, 
the Court apparently assumed that the ordinance could fairly 
be characterized as “a health measure.” Jd., at 354. The 
Court nevertheless concluded that the ordinance could not 
stand because it “erect[ed] an economic barrier protecting a 
major local industry against competition from without the 
State,” “plac[ed] a discriminatory burden on interstate com- 
merce,” and was “not essential for the protection of local 
health interests.” Id., at 354, 356. 

The overarching concern expressed by the Court was that 
the ordinance, if left intact, “would invite a multiplication of 
preferential trade areas destructive of the very purpose of 
the Commerce Clause.” Jd., at 356. “Under the circum- 
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stances here presented,” the Court concluded, “the regula- 
tion must yield to the principle that ‘one state in its dealings 
with another may not place itself in a position of economic 
isolation.’” Ibid. (quoting Baldwin v. G. A. F. Seelig, Inc., 
294 U.S. 511, 527 (1985)). 

The same reasoning dooms the laws challenged here. 
Like the ordinance in Dean Milk, these laws discriminate 
against interstate commerce (generally favoring local inter- 
ests over nonlocal interests), but are defended on the ground 
that they serve legitimate goals unrelated to protectionism 
(e.g., health, safety, and protection of the environment). 
And while I do not question that the laws at issue in this 
case serve legitimate goals, the laws offend the dormant 
Commerce Clause because those goals could be attained ef- 
fectively through nondiscriminatory means. Indeed, no less 
than in Carbone, those goals could be achieved through “uni- 
form [health and] safety regulations enacted without the 
object to discriminate” that “would ensure that competitors 
[to the municipal program] do not underprice the market by 
cutting corners on environmental safety.” 511 U.S., at 398. 
Respondents would also be free, of course, to “subsidize 
their] [program] through general taxes or municipal bonds.” 
Id., at 394. “But having elected to use the open market 
to earn revenues for” their waste management program, 
respondents “may not employ discriminatory regulation to 
give that [program] an advantage over rival businesses from 
out of State.” Ibid. 

B 


The Court next suggests that deference to legislation dis- 
criminating in favor of a municipal landfill is especially ap- 
propriate considering that “‘[wlaste disposal is both typically 
and traditionally a local government function.’” Ante, at 
344 (quoting 261 F. 3d, at 264 (Calabresi, J., concurring)). 
I disagree on two grounds. 

First, this Court has previously recognized that any stand- 
ard “that turns on a judicial appraisal of whether a particular 
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governmental function is ‘integral’ or ‘traditional’” is “un- 
sound in principle and unworkable in practice.” Garcia v. 
San Antonio Metropolitan Transit Authority, 469 U.S. 528, 
546-547 (1985). Indeed, the Court has twice experimented 
with such standards—first in the context of intergovernmen- 
tal tax immunity, see South Carolina v. United States, 199 
U.S. 487 (1905), and more recently in the context of state 
regulatory immunity under the Commerce Clause, see Na- 
tional League of Cities v. Usery, 426 U.S. 833 (1976)—only 
to abandon them later as analytically unsound. See Garcia, 
supra, at 547 (overruling National League of Cities); New 
York v. United States, 326 U.S. 572 (1946) (overruling South 
Carolina v. United States). Thus, to the extent today’s 
holding rests on a distinction between “traditional” govern- 
mental functions and their nontraditional counterparts, see 
ante, at 344, it cannot be reconciled with prior precedent. 

Second, although many municipalities in this country have 
long assumed responsibility for disposing of local garbage, 
see Carbone, supra, at 419-420, and n. 10 (SOUTER, J., dis- 
senting), most of the garbage produced in this country is still 
managed by the private sector. See Brief for National Solid 
Wastes Management Association et al. as Amici Curiae 22 
(“Today, nearly two-thirds of solid waste received at landfills 
is received at private sector landfills”); R. W. Beck, Inc., 
et al. Size of the United States Solid Waste Industry, 
p. ES-8 (Apr. 2001) (study sponsored by the Environmental 
Research and Education Foundation) (noting that in 1999, 
69.2% of the solid waste produced in the United States was 
managed by privately owned businesses). In that respect, 
the Court is simply mistaken in concluding that waste dis- 
posal is “typically” a local government function. 

Moreover, especially considering the Court’s recognition 
that “‘any notion of discrimination assumes a comparison of 
substantially similar entities,’” ante, at 342 (quoting General 
Motors Corp. v. Tracy, 519 U.S. 278, 298 (1997)), a “tradi- 
tional” municipal landfill is for present purposes entirely dif- 
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ferent from a monopolistic landfill supported by the kind of 
discriminatory legislation at issue in this case and in Car- 
bone. While the former may be rooted in history and tradi- 
tion, the latter has been deemed unconstitutional until today. 
See Carbone, supra, at 392-393. It is therefore far from 
clear that the laws at issue here can fairly be described as 
serving a function “typically and traditionally” performed by 
local governments. 


C 


Equally unpersuasive is the Court’s suggestion that the 
flow-control laws do not discriminate against interstate com- 
merce because they “treat in-state private business inter- 
ests exactly the same as out-of-state ones.” Ante, at 345. 
Again, the critical issue is whether the challenged legislation 
discriminates against interstate commerce. If it does, then 
regardless of whether those harmed by it reside entirely 
outside the State in question, the law is subject to strict 
scrutiny. Indeed, this Court has long recognized that “‘a 
burden imposed by a State upon interstate commerce is not 
to be sustained simply because the statute imposing it ap- 
plies alike to the people of all the States, including the people 
of the State enacting such statute.’” Brimmer v. Rebman, 
1388 U.S. 78, 83 (1891) quoting Minnesota v. Barber, 136 
U.S. 318, 326 (1890)); accord, Fort Gratiot Sanitary Landfill, 
Inc., 504 U.S., at 361-363; Dean Milk, 340 U.S., at 354, n. 4. 
It therefore makes no difference that the flow-control laws 
at issue here apply to in-state and out-of-state businesses 
alike.t See Carbone, supra, at 391 (“The [flow-control] 


4 A law granting monopoly rights to a single, local business clearly would 
not be immune from a dormant Commerce Clause challenge simply be- 
cause it excluded both in-state and out-of-state competitors from the local 
market. See C & A Carbone, Inc. v. Clarkstown, 511 U.S. 383, 391 (1994). 
It is therefore strange for the Court to attach any significance to the fact 
that the flow-control laws at issue here apply to in-state and out-of-state 
competitors alike. 
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ordinance is no less discriminatory because in-state or in- 
town processors are also covered by the prohibition”). 


ok 2k 2k 


The dormant Commerce Clause has long been understood 
to prohibit the kind of discriminatory legislation upheld by 
the Court in this case. I would therefore reverse the deci- 
sion of the Court of Appeals. 
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Deputy Timothy Scott, petitioner here, terminated a high-speed pursuit 
of respondent’s car by applying his push bumper to the rear of the vehi- 
cle, causing it to leave the road and crash. Respondent was rendered 
a quadriplegic. He filed suit under 42 U.S.C. $1983 alleging, inter 
alia, the use of excessive force resulting in an unreasonable seizure 
under the Fourth Amendment. The District Court denied Scott’s sum- 
mary judgment motion, which was based on qualified immunity. The 
Eleventh Circuit affirmed on interlocutory appeal, concluding, inter 
alia, that Scott’s actions could constitute “deadly force” under Tennessee 
v. Garner, 471 U.S. 1; that the use of such force in this context would 
violate respondent’s constitutional right to be free from excessive force 
during a seizure; and that a reasonable jury could so find. 


Held: Because the car chase respondent initiated posed a substantial and 
immediate risk of serious physical injury to others, Scott’s attempt to 
terminate the chase by forcing respondent off the road was reasonable, 
and Scott is entitled to summary judgment. Pp. 377-386. 

(a) Qualified immunity requires resolution of a “threshold question: 
Taken in the light most favorable to the party asserting the injury, do 
the facts alleged show the officer’s conduct violated a constitutional 
right?” Saucier v. Katz, 533 U.S. 194, 201. Pp. 377-378. 

(b) The record in this case includes a videotape capturing the events 
in question. Where, as here, the record blatantly contradicts the plain- 
tiff’s version of events so that no reasonable jury could believe it, a 
court should not adopt that version of the facts for purposes of ruling 
on a summary judgment motion. Pp. 378-381. 

(c) Viewing the facts in the light depicted by the videotape, it is clear 
that Deputy Scott did not violate the Fourth Amendment. Pp. 381-386. 

(1) Garner did not establish a magical on/off switch that triggers 
rigid preconditions whenever an officer’s actions constitute “deadly 
force.” The Court there simply applied the Fourth Amendment’s “rea- 
sonableness” test to the use of a particular type of force in a particular 
situation. That case has scant applicability to this one, which has vastly 
different facts. Whether or not Scott’s actions constituted “deadly 
force,” what matters is whether those actions were reasonable. 
Pp. 381-383. 
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(2) In determining a seizure’s reasonableness, the Court balances 
the nature and quality of the intrusion on the individual’s Fourth 
Amendment interests against the importance of the governmental inter- 
ests allegedly justifying the intrusion. United States v. Place, 462 U.S. 
696, 703. In weighing the high likelihood of serious injury or death to 
respondent that Scott’s actions posed against the actual and imminent 
threat that respondent posed to the lives of others, the Court takes 
account of the number of lives at risk and the relative culpability of 
the parties involved. Respondent intentionally placed himself and the 
public in danger by unlawfully engaging in reckless, high-speed flight; 
those who might have been harmed had Scott not forced respondent 
off the road were entirely innocent. The Court concludes that it was 
reasonable for Scott to take the action he did. It rejects respondent’s 
argument that safety could have been ensured if the police simply 
ceased their pursuit. The Court rules that a police officer’s attempt to 
terminate a dangerous high-speed car chase that threatens the lives of 
innocent bystanders does not violate the Fourth Amendment, even 
when it places the fleeing motorist at risk of serious injury or death. 
Pp. 383-386. 


433 F. 3d 807, reversed. 


SCALIA, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and KENNEDY, SOUTER, THOMAS, GINSBURG, BREYER, and ALITO, JJ., 
joined. GINSBURG, J., post, p. 386, and BREYER, J., post, p. 387, filed con- 
curring opinions. STEVENS, J., filed a dissenting opinion, post, p. 389. 


Philip W. Savrin argued the cause for petitioner. With 
him on the briefs were Sun S. Choy and Orin S. Kerr. 

Deputy Solicitor General Garre argued the cause for the 
United States as amicus curiae urging reversal. With him 
on the brief were Solicitor General Clement, Assistant At- 
torney General Keisler, Jonathan L. Marcus, and Barbara 
L. Herwig. 

Craig T. Jones argued the cause for respondent. With 
him on the brief was Andrew C. Clarke.* 


*Briefs of amici curiae urging reversal were filed for the State of Illi- 
nois et al. by Lisa Madigan, Attorney General of Illinois, Gary Feiner- 
man, Solicitor General, and Michael Scodro, Deputy Solicitor General, by 
Craig J. Tillery, Acting Attorney General of Alaska, by Roberto J. 
Sdnchez-Ramos, Secretary of Justice of Puerto Rico, and by the Attorneys 
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JUSTICE SCALIA delivered the opinion of the Court. 


We consider whether a law enforcement official can, con- 
sistent with the Fourth Amendment, attempt to stop a flee- 
ing motorist from continuing his public-endangering flight by 
ramming the motorist’s car from behind. Put another way: 
Can an officer take actions that place a fleeing motorist at 
risk of serious injury or death in order to stop the motorist’s 
flight from endangering the lives of innocent bystanders? 


I 


In March 2001, a Georgia county deputy clocked respond- 
ent’s vehicle traveling at 73 miles per hour on a road with a 
55-mile-per-hour speed limit. The deputy activated his blue 
flashing lights indicating that respondent should pull over. 
Instead, respondent sped away, initiating a chase down what 


General for their respective States as follows: Troy King of Alabama, 
Terry Goddard of Arizona, Mike Beebe of Arkansas, Bill Lockyer of Cali- 
fornia, John W. Suthers of Colorado, Thurbert E. Baker of Georgia, Mark 
J. Bennett of Hawaii, Lawrence G. Wasden of Idaho, Steve Carter of Indi- 
ana, Thomas F. Reilly of Massachusetts, Michael A. Cow of Michigan, Jim 
Hood of Mississippi, Mike McGrath of Montana, Kelly A. Ayotte of New 
Hampshire, Wayne Stenehjem of North Dakota, W. A. Drew Edmondson 
of Oklahoma, Hardy Myers of Oregon, Thomas W. Corbett, Jr., of Pennsyl- 
vania, Patrick Lynch of Rhode Island, Henry McMaster of South Carolina, 
Robert E. Cooper, Jr., of Tennessee, Greg Abbott of Texas, Mark L. Shurt- 
leff of Utah, William H. Sorrell of Vermont, Robert F. McDonnell of 
Virginia, and Patrick J. Crank of Wyoming; and for the National Associa- 
tion of Counties et al. by Richard Ruda, Charles A. Rothfeld, Andrew J. 
Pincus, and Dan Kahan. 

Briefs of amici curiae urging affirmance were filed for the American 
Civil Liberties Union et al. by Hamilton P. Fox III, Steven R. Shapiro, 
and Gerald R. Weber; for the National Association of Criminal Defense 
Lawyers by Jonathan D. Hacker, Nicole A. Saharsky, and Pamela Har- 
ris; and for the National Police Accountability Project by Karen Blum, 
Howard Friedman, and Myong J. Joun. 

A brief of amicus curiae was filed for the Georgia Association of Chiefs 
of Police, Inc., by Michael A. Caldwell. 
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is in most portions a two-lane road, at speeds exceeding 85 
miles per hour. The deputy radioed his dispatch to report 
that he was pursuing a fleeing vehicle, and broadcast its li- 
cense plate number. Petitioner, Deputy Timothy Scott, 
heard the radio communication and joined the pursuit along 
with other officers. In the midst of the chase, respondent 
pulled into the parking lot of a shopping center and was 
nearly boxed in by the various police vehicles. Respondent 
evaded the trap by making a sharp turn, colliding with 
Scott’s police car, exiting the parking lot, and speeding off 
once again down a two-lane highway. 

Following respondent’s shopping center maneuvering, 
which resulted in slight damage to Scott’s police car, Scott 
took over as the lead pursuit vehicle. Six minutes and 
nearly 10 miles after the chase had begun, Scott decided to 
attempt to terminate the episode by employing a “Precision 
Intervention Technique (‘PIT’) maneuver, which causes the 
fleeing vehicle to spin to a stop.” Brief for Petitioner 4. 
Having radioed his supervisor for permission, Scott was told 
to “‘[g]lo ahead and take him out.’” Harris v. Coweta Cty,., 
433 F. 3d 807, 811 (CA11 2005). Instead, Scott applied his 
push bumper to the rear of respondent’s vehicle! As a 
result, respondent lost control of his vehicle, which left 
the roadway, ran down an embankment, overturned, and 
crashed. Respondent was badly injured and was rendered 
a quadriplegic. 

Respondent filed suit against Deputy Scott and others 
under Rev. Stat. §1979, 42 U.S.C. $1983, alleging, inter 
alia, a violation of his federal constitutional rights, viz. use 


1 Scott says he decided not to employ the PIT maneuver because he was 
“concerned that the vehicles were moving too quickly to safely execute 
the maneuver.” Brief for Petitioner 4. Respondent agrees that the PIT 
maneuver could not have been safely employed. See Brief for Respond- 
ent 9. It is irrelevant to our analysis whether Scott had permission to 
take the precise actions he took. 
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of excessive force resulting in an unreasonable seizure under 
the Fourth Amendment. In response, Scott filed a motion 
for summary judgment based on an assertion of qualified im- 
munity. The District Court denied the motion, finding that 
“there are material issues of fact on which the issue of quali- 
fied immunity turns which present sufficient disagreement 
to require submission to a jury.” Harris v. Coweta Cty,., 
No. 3:01-CV-148-WBH (ND Ga., Sept. 28, 2003), App. to Pet. 
for Cert. 4la—42a. On interlocutory appeal,? the United 
States Court of Appeals for the Eleventh Circuit affirmed 
the District Court’s decision to allow respondent’s Fourth 
Amendment claim against Scott to proceed to trial.? Taking 
respondent’s view of the facts as given, the Court of Appeals 
concluded that Scott’s actions could constitute “deadly force” 
under Tennessee v. Garner, 471 U.S. 1 (1985), and that the 
use of such force in this context “would violate [respondent’s] 
constitutional right to be free from excessive force during a 
seizure. Accordingly, a reasonable jury could find that Scott 
violated [respondent’s] Fourth Amendment rights.” 483 
F. 3d, at 816. The Court of Appeals further concluded that 
“the law as it existed [at the time of the incident], was suffi- 
ciently clear to give reasonable law enforcement officers ‘fair 
notice’ that ramming a vehicle under these circumstances 
was unlawful.” Jd.,at 817. The Court of Appeals thus con- 
cluded that Scott was not entitled to qualified immunity. 
We granted certiorari, 549 U.S. 991 (2006), and now reverse. 


? Qualified immunity is “an immunity from suit rather than a mere de- 
fense to liability; and like an absolute immunity, it is effectively lost if a 
case is erroneously permitted to go to trial.” Mitchell v. Forsyth, 472 
U.S. 511, 526 (1985). Thus, we have held that an order denying qualified 
immunity is immediately appealable even though it is interlocutory; other- 
wise, it would be “effectively unreviewable.” Jd., at 527. Further, “we 
repeatedly have stressed the importance of resolving immunity questions 
at the earliest possible stage in litigation.” Hunter v. Bryant, 502 U.S. 
224, 227 (1991) (per curiam). 

3 None of the other claims respondent brought against Scott or any other 
party are before this Court. 
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In resolving questions of qualified immunity, courts are 
required to resolve a “threshold question: Taken in the light 
most favorable to the party asserting the injury, do the facts 
alleged show the officer’s conduct violated a constitutional 
right? This must be the initial inquiry.” Sawcier v. Katz, 
5383 U.S. 194, 201 (2001). If, and only if, the court finds a 
violation of a constitutional right, “the next, sequential step 
is to ask whether the right was clearly established . . . in 
light of the specific context of the case.” Jbid. Although 
this ordering contradicts “[olur policy of avoiding unneces- 
sary adjudication of constitutional issues,” United States v. 
Treasury Employees, 513 U.S. 454, 478 (1995) (citing Ash- 
wander v. TVA, 297 U.S. 288, 346-347 (1936) (Brandeis, J., 
concurring)), we have said that such a departure from prac- 
tice is “necessary to set forth principles which will become 
the basis for a [future] holding that a right is clearly estab- 
lished,” Saucier, supra, at 201.4 We therefore turn to the 


‘Prior to this Court’s announcement of Saucier’s “rigid ‘order of bat- 
tle,’” Brosseau v. Haugen, 543 U.S. 194, 201-202 (2004) (BREYER, J., con- 
curring), we had described this order of inquiry as the “better approach,” 
County of Sacramento v. Lewis, 523 U.S. 833, 841, n. 5 (1998), though 
not one that was required in all cases. See id., at 858-859 (BREYER, J., 
concurring); id., at 859 (STEVENS, J., concurring in judgment). There has 
been doubt expressed regarding the wisdom of Saucier’s decision to make 
the threshold inquiry mandatory, especially in cases where the constitu- 
tional question is relatively difficult and the qualified immunity question 
relatively straightforward. See, e. g., Brosseau, supra, at 201 (BREYER, 
J., joined by SCALIA and GINSBURG, JJ., concurring); Bunting v. Mellen, 
541 U.S. 1019 (2004) (STEVENS, J., joined by GINSBURG and BREYER, JJ., 
respecting denial of certiorari); id., at 1025 (SCALIA, J., joined by Rehn- 
quist, C. J., dissenting). See also Lyons v. Xenia, 417 F. 3d 565, 580-584 
(CA6 2005) (Sutton, J., concurring). We need not address the wisdom of 
Saucier in this case, however, because the constitutional question with 
which we are presented is, as discussed in Part III-B, infra, easily de- 
cided. Deciding that question first is thus the “better approach,” Lewis, 
supra, at 841, n. 5, regardless of whether it is required. 
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threshold inquiry: whether Deputy Scott’s actions violated 
the Fourth Amendment. 
III 


A 


The first step in assessing the constitutionality of Scott’s 
actions is to determine the relevant facts. As this case was 
decided on summary judgment, there have not yet been fac- 
tual findings by a judge or jury, and respondent’s version 
of events (unsurprisingly) differs substantially from Scott’s 
version. When things are in such a posture, courts are re- 
quired to view the facts and draw reasonable inferences “in 
the light most favorable to the party opposing the [summary 
judgment] motion.” United States v. Diebold, Inc., 369 U.S. 
654, 655 (1962) (per curiam); Saucier, supra, at 201. In 
qualified immunity cases, this usually means adopting (as the 
Court of Appeals did here) the plaintiff’s version of the facts. 

There is, however, an added wrinkle in this case: existence 
in the record of a videotape capturing the events in question. 
There are no allegations or indications that this videotape 
was doctored or altered in any way, nor any contention that 
what it depicts differs from what actually happened. The 
videotape quite clearly contradicts the version of the story 
told by respondent and adopted by the Court of Appeals.° 
For example, the Court of Appeals adopted respondent’s as- 
sertions that, during the chase, “there was little, if any, ac- 
tual threat to pedestrians or other motorists, as the roads 
were mostly empty and [respondent] remained in control of 
his vehicle.” 433 F. 3d, at 815. Indeed, reading the lower 
court’s opinion, one gets the impression that respondent, 


5 JUSTICE STEVENS suggests that our reaction to the videotape is some- 
how idiosyncratic, and seems to believe we are misrepresenting its con- 
tents. See post, at 392 (dissenting opinion) (“In sum, the factual state- 
ments by the Court of Appeals quoted by the Court . . . were entirely 
accurate”). We are happy to allow the videotape to speak for itself. See 
Record 36, Exh. A, available at http://www.supremecourtus.gov/opinions/ 
video/scott_v_harris.html and in Clerk of Court’s case file. 
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rather than fleeing from police, was attempting to pass his 
driving test: 


“[T]aking the facts from the non-movant’s viewpoint, 
[respondent] remained in control of his vehicle, slowed 
for turns and intersections, and typically used his indica- 
tors for turns. He did not run any motorists off the 
road. Nor was he a threat to pedestrians in the shop- 
ping center parking lot, which was free from pedestrian 
and vehicular traffic as the center was closed. Signifi- 
cantly, by the time the parties were back on the highway 
and Scott rammed [respondent], the motorway had been 
cleared of motorists and pedestrians allegedly because 
of police blockades of the nearby intersections.” Id., at 
815-816 (citations omitted). 


The videotape tells quite a different story. There we see 
respondent’s vehicle racing down narrow, two-lane roads in 
the dead of night at speeds that are shockingly fast. We see 
it swerve around more than a dozen other cars, cross the 
double-yellow line, and force cars traveling in both directions 
to their respective shoulders to avoid being hit. We see it 
run multiple red lights and travel for considerable periods of 
time in the occasional center left-turn-only lane, chased by 
numerous police cars forced to engage in the same hazardous 


6 JUSTICE STEVENS hypothesizes that these cars “had already pulled to 
the side of the road or were driving along the shoulder because they heard 
the police sirens or saw the flashing lights,” so that “[a] jury could cer- 
tainly conclude that those motorists were exposed to no greater risk than 
persons who take the same action in response to a speeding ambulance.” 
Post, at 391. It is not our experience that ambulances and fire engines 
careen down two-lane roads at 85-plus miles per hour, with an unmarked 
scout car out in front of them. The risk they pose to the public is vastly 
less than what respondent created here. But even if that were not so, it 
would in no way lead to the conclusion that it was unreasonable to elimi- 
nate the threat to life that respondent posed. Society accepts the risk of 
speeding ambulances and fire engines in order to save life and property; 
it need not (and assuredly does not) accept a similar risk posed by a reck- 
less motorist fleeing the police. 
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maneuvers just to keep up. Far from being the cautious and 
controlled driver the lower court depicts, what we see on the 
video more closely resembles a Hollywood-style car chase of 
the most frightening sort, placing police officers and innocent 
bystanders alike at great risk of serious injury.’ 

At the summary judgment stage, facts must be viewed in 
the light most favorable to the nonmoving party only if there 
is a “genuine” dispute as to those facts. Fed. Rule Civ. Proc. 
56(c). As we have emphasized, “[w]hen the moving party 
has carried its burden under Rule 56(c), its opponent must 
do more than simply show that there is some metaphysical 
doubt as to the material facts. ... Where the record taken 
as a whole could not lead a rational trier of fact to find for 
the nonmoving party, there is no ‘genuine issue for trial.’” 
Matsushita Elec. Industrial Co. v. Zenith Radio Corp., 475 
U.S. 574, 586-587 (1986) (footnote omitted). “(T]he mere 
existence of some alleged factual dispute between the parties 
will not defeat an otherwise properly supported motion for 
summary judgment; the requirement is that there be no gen- 
uine issue of material fact.” Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 247-248 (1986). When opposing parties 
tell two different stories, one of which is blatantly contra- 
dicted by the record, so that no reasonable jury could believe 
it, a court should not adopt that version of the facts for pur- 
poses of ruling on a motion for summary judgment. 

That was the case here with regard to the factual issue 
whether respondent was driving in such fashion as to endan- 
ger human life. Respondent’s version of events is so utterly 
discredited by the record that no reasonable jury could have 
believed him. The Court of Appeals should not have relied 


‘This is not to say that each and every factual statement made by the 
Court of Appeals is inaccurate. For example, the videotape validates the 
court’s statement that when Scott rammed respondent’s vehicle it was 
not threatening any other vehicles or pedestrians. (Undoubtedly Scott 
waited for the road to be clear before executing his maneuver.) 
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on such visible fiction; it should have viewed the facts in the 
light depicted by the videotape. 


B 


Judging the matter on that basis, we think it is quite clear 
that Deputy Scott did not violate the Fourth Amendment. 
Scott does not contest that his decision to terminate the 
car chase by ramming his bumper into respondent’s vehicle 
constituted a “seizure.” “[A] Fourth Amendment seizure 
loccurs] . . . when there is a governmental termination of 
freedom of movement through means intentionally applied.” 
Brower v. County of Inyo, 489 U.S. 598, 596-597 (1989) (em- 
phasis deleted). See also id., at 597 (“If . .. the police 
cruiser had pulled alongside the fleeing car and sideswiped 
it, producing the crash, then the termination of the suspect’s 
freedom of movement would have been a seizure”). It is 
also conceded, by both sides, that a claim of “excessive force 
in the course of making [a] . . . ‘seizure’ of [the] person .. . [is] 
properly analyzed under the Fourth Amendment’s ‘objective 
reasonableness’ standard.” Graham v. Connor, 490 U.S. 
386, 388 (1989). The question we need to answer is whether 
Scott’s actions were objectively reasonable.® 


if 


Respondent urges us to analyze this case as we analyzed 
Garner, 471 U.S. 1. See Brief for Respondent 16-29. We 
must first decide, he says, whether the actions Scott took 


8 JUSTICE STEVENS incorrectly declares this to be “a question of fact 
best reserved for a jury,” and complains we are “usurp[ing] the jury’s 
factfinding function.” Post, at 395. At the summary judgment stage, 
however, once we have determined the relevant set of facts and drawn all 
inferences in favor of the nonmoving party to the extent supportable by 
the record, see Part III-A, swpra, the reasonableness of Scott’s actions— 
or, in JUSTICE STEVENS’ parlance, “[w]hether [respondent’s] actions have 
risen to a level warranting deadly force,” post, at 395—is a pure question 
of law. 
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constituted “deadly force.” (He defines “deadly force” as 
“any use of force which creates a substantial likelihood of 
causing death or serious bodily injury,” id., at 19.) If so, 
respondent claims that Garner prescribes certain precondi- 
tions that must be met before Scott’s actions can survive 
Fourth Amendment scrutiny: (1) The suspect must have 
posed an immediate threat of serious physical harm to the 
officer or others; (2) deadly force must have been necessary 
to prevent escape;® and (3) where feasible, the officer must 
have given the suspect some warning. See Brief for Re- 
spondent 17-18 (citing Garner, supra, at 9-12). Since these 
Garner preconditions for using deadly force were not met in 
this case, Scott’s actions were per se unreasonable. 
Respondent’s argument falters at its first step; Garner did 
not establish a magical on/off switch that triggers rigid pre- 
conditions whenever an officer’s actions constitute “deadly 
force.” Garner was simply an application of the Fourth 
Amendment’s “reasonableness” test, Graham, supra, at 388, 
to the use of a particular type of force in a particular situa- 
tion. Garner held that it was unreasonable to kill a “young, 
slight, and unarmed” burglary suspect, 471 U.S., at 21, by 
shooting him “in the back of the head” while he was running 
away on foot, zd., at 4, and when the officer “could not reason- 


° Respondent, like the Court of Appeals, defines this second precondition 
as “‘necessary to prevent escape,’” Brief for Respondent 17; 483 F. 3d 807, 
813 (CA11 2005) (quoting Garner, 471 U.S., at 11). But that quote from 
Garner is taken out of context. The necessity described in Garner was, 
in fact, the need to prevent “serious physical harm, either to the officer or 
to others.” Jbid. By way of example only, Garner hypothesized that 
deadly force may be used “if necessary to prevent escape” when the sus- 
pect is known to have “committed a crime involving the infliction or 
threatened infliction of serious physical harm,” ibid., so that his mere 
being at large poses an inherent danger to society. Respondent did not 
pose that type of inherent threat to society, since (prior to the car chase) 
he had committed only a minor traffic offense and, as far as the police were 
aware, had no prior criminal record. But in this case, unlike in Garner, 
it was respondent’s flight itself (by means of a speeding automobile) that 
posed the threat of “serious physical harm... to others.” Ibid. 
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ably have believed that [the suspect] .. . posed any threat,” 
and “never attempted to justify his actions on any basis 
other than the need to prevent an escape,” 7d., at 21. What- 
ever Garner said about the factors that might have justified 
shooting the suspect in that case, such “preconditions” have 
scant applicability to this case, which has vastly different 
facts. “Garner had nothing to do with one car striking an- 
other or even with car chases in general.... A police car’s 
bumping a fleeing car is, in fact, not much like a policeman’s 
shooting a gun so as to hit a person.” Adams v. St. Lucie 
County Sheriff’s Dept., 962 F. 2d 1563, 1577 (CA11 1992) 
(Edmondson, J., dissenting), adopted by 998 F. 2d 923 (CA11 
1993) (en banc) (per curiam). Nor is the threat posed by the 
flight on foot of an unarmed suspect even remotely compara- 
ble to the extreme danger to human life posed by respondent 
in this case. Although respondent’s attempt to craft an 
easy-to-apply legal test in the Fourth Amendment context is 
admirable, in the end we must still slosh our way through 
the factbound morass of “reasonableness.” Whether or not 
Scott’s actions constituted application of “deadly force,” all 
that matters is whether Scott’s actions were reasonable. 


2 


In determining the reasonableness of the manner in which 
a seizure is effected, “[wl]e must balance the nature and qual- 
ity of the intrusion on the individual’s Fourth Amendment 
interests against the importance of the governmental in- 
terests alleged to justify the intrusion.” United States v. 
Place, 462 U.S. 696, 703 (1983). Scott defends his actions by 
pointing to the paramount governmental interest in ensuring 
public safety, and respondent nowhere suggests this was not 
the purpose motivating Scott’s behavior. Thus, in judging 
whether Scott’s actions were reasonable, we must consider 
the risk of bodily harm that Scott’s actions posed to respond- 
ent in light of the threat to the public that Scott was trying 
to eliminate. Although there is no obvious way to quantify 
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the risks on either side, it is clear from the videotape that 
respondent posed an actual and imminent threat to the lives 
of any pedestrians who might have been present, to other 
civilian motorists, and to the officers involved in the chase. 
See Part III-A, swpra. It is equally clear that Scott’s ac- 
tions posed a high likelihood of serious injury or death to 
respondent—though not the near certainty of death posed 
by, say, shooting a fleeing felon in the back of the head, see 
Garner, supra, at 4, or pulling alongside a fleeing motorist’s 
car and shooting the motorist, cf. Vaughan v. Cox, 343 F. 3d 
1323, 1826-1327 (CA11 2003). So how does a court go about 
weighing the perhaps lesser probability of injuring or killing 
numerous bystanders against the perhaps larger probability 
of injuring or killing a single person? We think it appro- 
priate in this process to take into account not only the num- 
ber of lives at risk, but also their relative culpability. It was 
respondent, after all, who intentionally placed himself and 
the public in danger by unlawfully engaging in the reckless, 
high-speed flight that ultimately produced the choice be- 
tween two evils that Scott confronted. Multiple police cars, 
with blue lights flashing and sirens blaring, had been chasing 
respondent for nearly 10 miles, but he ignored their warning 
to stop. By contrast, those who might have been harmed 
had Scott not taken the action he did were entirely innocent. 
We have little difficulty in concluding it was reasonable for 
Scott to take the action that he did.'° 


The Court of Appeals cites Brower v. County of Inyo, 489 U.S. 593, 
595 (1989), for its refusal to “countenance the argument that by continuing 
to flee, a suspect absolves a pursuing police officer of any possible liability 
for all ensuing actions during the chase,” 433 F. 3d, at 816. The only 
question in Brower was whether a police roadblock constituted a seizwre 
under the Fourth Amendment. In deciding that question, the relative 
culpability of the parties is, of course, irrelevant; a seizure occurs when- 
ever the police are “‘responsib[le] for the termination of [a person’s] move- 
ment,’” 433 F. 3d, at 816 (quoting Brower, supra, at 595), regardless of 
the reason for the termination. Culpability is relevant, however, to the 
reasonableness of the seizure—to whether preventing possible harm to 
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But wait, says respondent: Couldn’t the innocent public 
equally have been protected, and the tragic accident entirely 
avoided, if the police had simply ceased their pursuit? We 
think the police need not have taken that chance and hoped 
for the best. Whereas Scott’s action—ramming respondent 
off the road—was certain to eliminate the risk that respond- 
ent posed to the public, ceasing pursuit was not. First of 
all, there would have been no way to convey convincingly to 
respondent that the chase was off, and that he was free to 
go. Had respondent looked in his rearview mirror and seen 
the police cars deactivate their flashing lights and turn 
around, he would have had no idea whether they were truly 
letting him get away, or simply devising a new strategy 
for capture. Perhaps the police knew a shortcut he didn’t 
know, and would reappear down the road to intercept him; 
or perhaps they were setting up a roadblock in his path. 
Cf. Brower, 489 U.S., at 594. Given such uncertainty, re- 
spondent might have been just as likely to respond by contin- 
uing to drive recklessly as by slowing down and wiping his 
brow." 

Second, we are loath to lay down a rule requiring the po- 
lice to allow fleeing suspects to get away whenever they 
drive so recklessly that they put other people’s lives in dan- 
ger. It is obvious the perverse incentives such a rule would 
create: Every fleeing motorist would know that escape is 
within his grasp, if only he accelerates to 90 miles per hour, 
crosses the double-yellow line a few times, and runs a few 
red lights. The Constitution assuredly does not impose this 


the innocent justifies exposing to possible harm the person threatening 
them. 

Contrary to JUSTICE STEVENS’ assertions, we do not “assum[e] that 
dangers caused by flight from a police pursuit will continue after the pur- 
suit ends,” post, at 394, nor do we make any “factual assumptions,” post, 
at 393, with respect to what would have happened if the police had gone 
home. We simply point out the wncertainties regarding what would have 
happened, in response to respondent’s factual assumption that the high- 
speed flight would have ended. 
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invitation to impunity-earned-by-recklessness. Instead, we 
lay down a more sensible rule: A police officer’s attempt to 
terminate a dangerous high-speed car chase that threatens 
the lives of innocent bystanders does not violate the Fourth 
Amendment, even when it places the fleeing motorist at risk 
of serious injury or death. 


2k 2k ok 


The car chase that respondent initiated in this case posed 
a substantial and immediate risk of serious physical injury to 
others; no reasonable jury could conclude otherwise. Scott’s 
attempt to terminate the chase by forcing respondent off the 
road was reasonable, and Scott is entitled to summary judg- 
ment. The Court of Appeals’ judgment to the contrary is 
reversed. 
It is so ordered. 


JUSTICE GINSBURG, concurring. 


I join the Court’s opinion and would underscore two 
points. First, I do not read today’s decision as articulating 
a mechanical, per se rule. Cf. post, at 389 (BREYER, J., con- 
curring). The inquiry described by the Court, ante, at 383- 
385 and this page, is situation specific. Among relevant 
considerations: Were the lives and well-being of others (mo- 
torists, pedestrians, police officers) at risk? Was there a 
safer way, given the time, place, and circumstances, to stop 
the fleeing vehicle? “[A]dmirable” as “[an] attempt to craft 
an easy-to-apply legal test in the Fourth Amendment context 
[may be],” the Court explains, “in the end we must still slosh 
our way through the factbound morass of ‘reasonableness.’” 
Ante, at 383. 

Second, were this case suitable for resolution on qualified 
immunity grounds, without reaching the constitutional ques- 
tion, JUSTICE BREYER’s discussion would be engaging. See 
post, at 887-889 (urging the Court to overrule Saucier v. 
Katz, 5383 U.S. 194 (2001)). In joining the Court’s opinion, 
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however, JUSTICE BREYER apparently shares the view that, 
in the appeal before us, the constitutional question warrants 
an answer. The video footage of the car chase, he agrees, 
demonstrates that the officer’s conduct did not transgress 
Fourth Amendment limitations. See post this page. Con- 
fronting Saucier, therefore, is properly reserved for another 
day and case. See ante, at 377, n. 4. 


JUSTICE BREYER, concurring. 


I join the Court’s opinion with one suggestion and two 
qualifications. Because watching the video footage of the 
car chase made a difference to my own view of the case, 
I suggest that the interested reader take advantage of the 
link in the Court’s opinion, ante, at 378, n. 5, and watch it. 
Having done so, I do not believe a reasonable jury could, in 
this instance, find that Officer Timothy Scott (who joined the 
chase late in the day and did not know the specific reason 
why the respondent was being pursued) acted in violation of 
the Constitution. 

Second, the video makes clear the highly fact-dependent 
nature of this constitutional determination. And that fact 
dependency supports the argument that we should overrule 
the requirement, announced in Saucier v. Katz, 533 U.S. 194 
(2001), that lower courts must first decide the “constitutional 
question” before they turn to the “qualified immunity ques- 
tion.” See id., at 200 (“[T]he first inquiry must be whether 
a constitutional right would have been violated on the facts 
alleged”). Instead, lower courts should be free to decide the 
two questions in whatever order makes sense in the context 
of a particular case. Although I do not object to our de- 
ciding the constitutional question in this particular case, 
I believe that in order to lift the burden from lower courts 
we can and should reconsider Saucier’s requirement as well. 

Sometimes (e.g., where a defendant is clearly entitled 
to qualified immunity) Saucier’s fixed order-of-battle rule 
wastes judicial resources in that it may require courts to 
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answer a difficult constitutional question unnecessarily. 
Sometimes (e.g., where the defendant loses the constitu- 
tional question but wins on qualified immunity) that order- 
of-battle rule may immunize an incorrect constitutional rul- 
ing from review. Sometimes, as here, the order-of-battle 
rule will spawn constitutional rulings in areas of law so fact 
dependent that the result will be confusion rather than clar- 
ity. And frequently the order-of-battle rule violates that 
older, wiser judicial counsel “not to pass on questions of con- 
stitutionality . . . unless such adjudication is unavoidable.” 
Spector Motor Service, Inc. v. McLaughlin, 323 U.S. 101, 
105 (1944); see Ashwander v. TVA, 297 U.S. 288, 347 (1936) 
(Brandeis, J., concurring) (“The Court will not pass upon a 
constitutional question although properly presented by the 
record, if there is also present some other ground upon which 
the case may be disposed of”). In a sharp departure from 
this counsel, Saucier requires courts to embrace unnecessary 
constitutional questions not to avoid them. 

It is not surprising that commentators, judges, and, in this 
case, 28 States in an amicus brief have invited us to recon- 
sider Saucier’s requirement. See Leval, Judging Under the 
Constitution: Dicta About Dicta, 81 N. Y. U. L. Rev. 1249, 
1275 (2006) (calling the requirement “a puzzling misadven- 
ture in constitutional dictum”); Dirrane v. Brookline Police 
Dept., 315 F. 3d 65, 69-70 (CA1 2002) (referring to the re- 
quirement as “an uncomfortable exercise” when “the answer 
whether there was a violation may depend on a kaleidoscope 
of facts not yet fully developed”); Lyons v. Xenia, 417 F. 3d 
565, 580-584 (CA6 2005) (Sutton, J., concurring); Brief for 
State of Illinois et al. as Amici Curiae. I would accept 
that invitation. 

While this Court should generally be reluctant to overturn 
precedents, stare decisis concerns are at their weakest here. 
See, e. g., Payne v. Tennessee, 501 U.S. 808, 828 (1991) (“Con- 
siderations in favor of stare decisis” are at their weakest 
in cases “involving procedural and evidentiary rules”). The 
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order-of-battle rule is relatively novel, it primarily affects 
judges, and there has been little reliance upon it. 

Third, I disagree with the Court insofar as it articulates a 
per serule. The majority states: “A police officer’s attempt 
to terminate a dangerous high-speed car chase that threat- 
ens the lives of innocent bystanders does not violate the 
Fourth Amendment, even when it places the fleeing motorist 
at risk of serious injury or death.” Ante, at 386. This 
statement is too absolute. As JUSTICE GINSBURG points 
out, 7bid., whether a high-speed chase violates the Fourth 
Amendment may well depend upon more circumstances than 
the majority’s rule reflects. With these qualifications, I join 
the Court’s opinion. 


JUSTICE STEVENS, dissenting. 


Today, the Court asks whether an officer may “take ac- 
tions that place a fleeing motorist at risk of serious injury or 
death in order to stop the motorist’s flight from endangering 
the lives of innocent bystanders.” Ante, at 374. Depend- 
ing on the circumstances, the answer may be an obvious 
“yes,” an obvious “no,” or sufficiently doubtful that the ques- 
tion of the reasonableness of the officer’s actions should be 
decided by a jury, after a review of the degree of danger and 
the alternatives available to the officer. A high-speed chase 
in a desert in Nevada is, after all, quite different from one 
that travels through the heart of Las Vegas. 

Relying on a de novo review of a videotape of a portion of 
a nighttime chase on a lightly traveled road in Georgia where 
no pedestrians or other “bystanders” were present, but- 
tressed by uninformed speculation about the possible conse- 
quences of discontinuing the chase, eight of the jurors on this 
Court reach a verdict that differs from the views of the 
judges on both the District Court and the Court of Appeals 
who are surely more familiar with the hazards of driving on 
Georgia roads than we are. The Court’s justification for this 
unprecedented departure from our well-settled standard of 
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review of factual determinations made by a district court 
and affirmed by a court of appeals is based on its mistaken 
view that the Court of Appeals’ description of the facts was 
“blatantly contradicted by the record” and that respondent’s 
version of the events was “so utterly discredited by the 
record that no reasonable jury could have believed him.” 
Ante, at 380. 

Rather than supporting the conclusion that what we see 
on the video “resembles a Hollywood-style car chase of the 
most frightening sort,” ibid.,1 the tape actually confirms, 
rather than contradicts, the lower courts’ appraisal of the 
factual questions at issue. More importantly, it surely does 
not provide a principled basis for depriving the respondent 
of his right to have a jury evaluate the question whether the 
police officers’ decision to use deadly force to bring the chase 
to an end was reasonable. 

Omitted from the Court’s description of the initial speed- 
ing violation is the fact that respondent was on a four-lane 
portion of Highway 34 when the officer clocked his speed at 
73 miles per hour and initiated the chase.” More signifi- 
cantly—and contrary to the Court’s assumption that re- 
spondent’s vehicle “force[d] cars traveling in both directions 


'T can only conclude that my colleagues were unduly frightened by two 
or three images on the tape that looked like bursts of lightning or explo- 
sions, but were in fact merely the headlights of vehicles zooming by in the 
opposite lane. Had they learned to drive when most high-speed driving 
took place on two-lane roads rather than on superhighways—when split- 
second judgments about the risk of passing a slowpoke in the face of on- 
coming traffic were routine—they might well have reacted to the video- 
tape more dispassionately. 

? According to the District Court record, when respondent was clocked 
at 73 miles per hour, the deputy who recorded his speed was sitting in his 
patrol car on Highway 34 between Lora Smith Road and Sullivan Road in 
Coweta County, Georgia. At that point, as well as at the point at which 
Highway 34 intersects with Highway 154—where the deputy caught up 
with respondent and the videotape begins—Highway 34 is a four-lane 
road, consisting of two lanes in each direction with a wide grass divider 
separating the flow of traffic. 
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to their respective shoulders to avoid being hit,” ante, at 
379—a fact unmentioned in the text of the opinion explains 
why those cars pulled over prior to being passed by respond- 
ent. The sirens and flashing lights on the police cars follow- 
ing respondent gave the same warning that a speeding am- 
bulance or fire engine would have provided.? The 13 cars 
that respondent passed on his side of the road before enter- 
ing the shopping center, and both of the cars that he passed 
on the right after leaving the center, no doubt had already 
pulled to the side of the road or were driving along the shoul- 
der because they heard the police sirens or saw the flashing 
lights before respondent or the police cruisers approached.’ 
A jury could certainly conclude that those motorists were 
exposed to no greater risk than persons who take the same 
action in response to a speeding ambulance, and that their 
reactions were fully consistent with the evidence that re- 
spondent, though speeding, retained full control of his 
vehicle. 

The police sirens also minimized any risk that may have 
arisen from running “multiple red lights,” zbid. In fact, re- 
spondent and his pursuers went through only two intersec- 
tions with stop lights and in both cases all other vehicles 
in sight were stationary, presumably because they had been 
warned of the approaching speeders. Incidentally, the vid- 
eos do show that the lights were red when the police cars 
passed through them but, because the cameras were farther 
away when respondent did so and it is difficult to discern the 
color of the signal at that point, it is not entirely clear that 


3 While still on the four-lane portion of Highway 34, the deputy who had 
clocked respondent’s speed turned on his blue light and siren in an attempt 
to get respondent to pull over. It was when the deputy turned on his 
blue light that the dash-mounted video camera was activated and began 
to record the pursuit. 

4 Although perhaps understandable, because their volume on the sound 
recording is low (possibly due to sound proofing in the officer’s vehicle), 
the Court appears to minimize the significance of the sirens audible 
throughout the tape recording of the pursuit. 
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he ran either or both of the red lights. In any event, the 
risk of harm to the stationary vehicles was minimized by the 
sirens, and there is no reason to believe that respondent 
would have disobeyed the signals if he were not being 
pursued. 

My colleagues on the jury saw respondent “swerve around 
more than a dozen other cars,” and “force cars traveling in 
both directions to their respective shoulders,” ibid., but they 
apparently discounted the possibility that those cars were 
already out of the pursuit’s path as a result of hearing the 
sirens. Even if that were not so, passing a slower vehicle 
on a two-lane road always involves some degree of swerving 
and is not especially dangerous if there are no cars coming 
from the opposite direction. At no point during the chase 
did respondent pull into the opposite lane other than to pass 
a car in front of him; he did the latter no more than five 
times and, on most of those occasions, used his turn signal. 
On none of these occasions was there a car traveling in the 
opposite direction. In fact, at one point, when respondent 
found himself behind a car in his own lane and there were 
cars traveling in the other direction, he slowed and waited 
for the cars traveling in the other direction to pass before 
overtaking the car in front of him while using his turn signal 
todo so. This is hardly the stuff of Hollywood. To the con- 
trary, the video does not reveal any incidents that could even 
be remotely characterized as “close calls.” 

In sum, the factual statements by the Court of Appeals 
quoted by the Court, ante, at 378-379, were entirely accu- 
rate. That court did not describe respondent as a “cautious” 
driver as my colleagues imply, ante, at 380, but it did cor- 
rectly conclude that there is no evidence that he ever lost 
control of his vehicle. That court also correctly pointed out 
that the incident in the shopping center parking lot did not 
create any risk to pedestrians or other vehicles because the 
chase occurred just before 11 p.m. on a weekday night and 
the center was closed. It is apparent from the record (in- 
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cluding the videotape) that local police had blocked off in- 
tersections to keep respondent from entering residential 
neighborhoods and possibly endangering other motorists. 
I would add that the videos also show that no pedestrians, 
parked cars, sidewalks, or residences were visible at any 
time during the chase. The only “innocent bystanders” who 
were placed “at great risk of serious injury,” zbid., were the 
drivers who either pulled off the road in response to the si- 
rens or passed respondent in the opposite direction when he 
was driving on his side of the road. 

I recognize, of course, that even though respondent’s origi- 
nal speeding violation on a four-lane highway was rather or- 
dinary, his refusal to stop and subsequent flight was a serious 
offense that merited severe punishment. It was not, how- 
ever, a capital offense, or even an offense that justified the 
use of deadly force rather than an abandonment of the chase. 
The Court’s concern about the “imminent threat to the lives 
of any pedestrians who might have been present,” ante, at 
384, while surely valid in an appropriate case, should be dis- 
counted in a case involving a nighttime chase in an area 
where no pedestrians were present. 

What would have happened if the police had decided to 
abandon the chase? We now know that they could have ap- 
prehended respondent later because they had his license 
plate number. Even if that were not true, and even if he 
would have escaped any punishment at all, the use of deadly 
force in this case was no more appropriate than the use of a 
deadly weapon against a fleeing felon in Tennessee v. Garner, 
471 U.S. 1 (1985). In any event, any uncertainty about the 
result of abandoning the pursuit has not prevented the Court 
from basing its conclusions on its own factual assumptions.°® 


5Tn noting that Scott’s action “was certain to eliminate the risk that 
respondent posed to the public” while “ceasing pursuit was not,” the Court 
prioritizes total elimination of the risk of harm to the public over the risk 
that respondent may be seriously injured or even killed. Ante, at 385 
(emphasis in original). The Court is only able to make such a statement 
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The Court attempts to avoid the conclusion that deadly force 
was unnecessary by speculating that if the officers had let 
him go, respondent might have been “just as likely” to con- 
tinue to drive recklessly as to slow down and wipe his brow. 
Ante, at 385. That speculation is unconvincing as a matter 
of common sense and improper as a matter of law. Our duty 
to view the evidence in the light most favorable to the non- 
moving party would foreclose such speculation if the Court 
had not used its observation of the video as an excuse for 
replacing the rule of law with its ad hoc judgment. There 
is no evidentiary basis for an assumption that dangers caused 
by flight from a police pursuit will continue after the pursuit 
ends. Indeed, rules adopted by countless police depart- 
ments throughout the country are based on a judgment that 
differs from the Court’s. See, e. g., App. to Brief for Georgia 
Association of Chiefs of Police, Inc., as Amicus Curiae A-52 
(“During a pursuit, the need to apprehend the suspect should 
always outweigh the level of danger created by the pursuit. 
When the immediate danger to the public created by the 
pursuit is greater than the immediate or potential danger to 
the public should the suspect remain at large, then the pur- 
suit should be discontinued or terminated. . . . [Plursuits 
should usually be discontinued when the violator’s identity 
has been established to the point that later apprehension can 
be accomplished without danger to the public”). 

Although Garner may not, as the Court suggests, “estab- 
lish a magical on/off switch that triggers rigid preconditions” 


by assuming, based on its interpretation of events on the videotape, that 
the risk of harm posed in this case, and the type of harm involved, rose to 
a level warranting deadly force. These are the same types of questions 
that, when disputed, are typically resolved by a jury; this is why both the 
District Court and the Court of Appeals saw fit to have them be so de- 
cided. Although the Court claims only to have drawn factual inferences 
in respondent’s favor “to the extent supportable by the record,” ante, at 
381, n. 8 (emphasis in original), its own view of the record has clearly 
precluded it from doing so to the same extent as the two courts through 
which this case has already traveled, see ante, at 376, 378-379. 
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for the use of deadly force, ante, at 382, it did set a threshold 
under which the use of deadly force would be considered con- 
stitutionally unreasonable: 


“Where the officer has probable cause to believe that the 
suspect poses a threat of serious physical harm, either 
to the officer or to others, it is not constitutionally unrea- 
sonable to prevent escape by using deadly force. Thus, 
if the suspect threatens the officer with a weapon or 
there is probable cause to believe that he has committed 
a crime involving the infliction or threatened infliction 
of serious physical harm, deadly force may be used if 
necessary to prevent escape, and if, where feasible, some 
warning has been given.” 471 U.S., at 11-12. 


Whether a person’s actions have risen to a level warranting 
deadly force is a question of fact best reserved for a jury.® 
Here, the Court has usurped the jury’s factfinding function 
and, in doing so, implicitly labeled the four other judges to 
review the case unreasonable. It chastises the Court of Ap- 
peals for failing to “vie[w] the facts in the light depicted by 
the videotape” and implies that no reasonable person could 
view the videotape and come to the conclusion that deadly 
force was unjustified. Ante, at 380-381. However, the 
three judges on the Court of Appeals panel apparently did 
view the videotapes entered into evidence’ and described a 
very different version of events: 


“At the time of the ramming, apart from speeding and 
running two red lights, Harris was driving in a non- 


®TIn its opinion, the Court of Appeals correctly noted: “We reject the 
defendants’ argument that Harris’ driving must, as a matter of law, be 
considered sufficiently reckless to give Scott probable cause to believe that 
he posed a substantial threat of imminent physical harm to motorists and 
pedestrians. This is a disputed issue to be resolved by a jury.” Harris 
v. Coweta Cty., 433 F. 3d 807, 815 (CA11 2005). 

“In total, there are four police tapes which captured portions of the 
pursuit, all recorded from different officers’ vehicles. 
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ageressive fashion (i. e., without trying to ram or run 
into the officers). Moreover, .. . Scott’s path on the 
open highway was largely clear. The videos introduced 
into evidence show little to no vehicular (or pedestrian) 
traffic, allegedly because of the late hour and the police 
blockade of the nearby intersections. Finally, Scott is- 
sued absolutely no warning Ce. g., over the loudspeaker 
or otherwise) prior to using deadly force.” 483 F. 3d 
807, 819, n. 14 (CA11 2005). 


If two groups of judges can disagree so vehemently about 
the nature of the pursuit and the circumstances surrounding 
that pursuit, it seems eminently likely that a reasonable 
juror could disagree with this Court’s characterization of 
events. Moreover, under the standard set forth in Garner, 
it is certainly possible that “a jury could conclude that Scott 
unreasonably used deadly force to seize Harris by ramming 
him off the road under the instant circumstances.” 483 
F, 3d, at 821. 

The Court today sets forth a per se rule that presumes its 
own version of the facts: “A police officer’s attempt to termi- 
nate a dangerous high-speed car chase that threatens the 
lives of innocent bystanders does not violate the Fourth 
Amendment, even when it places the fleeing motorist at risk 
of serious injury or death.” Ante, at 386 (emphasis added). 
Not only does that rule fly in the face of the flexible and 
case-by-case “reasonableness” approach applied in Garner 
and Graham v. Connor, 490 U.S. 386 (1989), but it is also 
arguably inapplicable to the case at hand, given that it is 
not clear that this chase threatened the life of any “innocent 
bystande[r].”*® In my view, the risks inherent in justifying 
unwarranted police conduct on the basis of unfounded as- 


SIt is unclear whether, in referring to “innocent bystanders,” the Court 
is referring to the motorists driving unfazed in the opposite direction or 
to the drivers who pulled over to the side of the road, safely out of re- 
spondent’s and petitioner’s path. 
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sumptions are unacceptable, particularly when less drastic 
measures—in this case, the use of stop sticks® or a simple 
warning issued from a loudspeaker—could have avoided such 
a tragic result. In my judgment, jurors in Georgia should 
be allowed to evaluate the reasonableness of the decision to 
ram respondent’s speeding vehicle in a manner that created 
an obvious risk of death and has in fact made him a quadri- 
plegic at the age of 19. 
I respectfully dissent. 


°“Stop sticks” are a device which can be placed across the roadway and 
used to flatten a vehicle’s tires slowly to safely terminate a pursuit. 
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KSR INTERNATIONAL CO. v. TELEFLEX INC. ET AL. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FEDERAL CIRCUIT 


No. 04-1350. Argued November 28, 2006—Decided April 30, 2007 


To control a conventional automobile’s speed, the driver depresses or re- 
leases the gas pedal, which interacts with the throttle via a cable or 
other mechanical link. Because the pedal’s position in the footwell nor- 
mally cannot be adjusted, a driver wishing to be closer or farther from 
it must either reposition himself in the seat or move the seat, both of 
which can be imperfect solutions for smaller drivers in cars with deep 
footwells. This prompted inventors to design and patent pedals that 
could be adjusted to change their locations. The Asano patent reveals 
a support structure whereby, when the pedal location is adjusted, one 
of the pedal’s pivot points stays fixed. Asano is also designed so that 
the force necessary to depress the pedal is the same regardless of lo- 
cation adjustments. The Redding patent reveals a different, sliding 
mechanism where both the pedal and the pivot point are adjusted. 

In newer cars, computer-controlled throttles do not operate through 
force transferred from the pedal by a mechanical link, but open and close 
valves in response to electronic signals. For the computer to know 
what is happening with the pedal, an electronic sensor must translate 
the mechanical operation into digital data. Inventors had obtained a 
number of patents for such sensors. The so-called ’936 patent taught 
that it was preferable to detect the pedal’s position in the pedal mecha- 
nism, not in the engine, so the patent disclosed a pedal with an electronic 
sensor on a pivot point in the pedal assembly. The Smith patent taught 
that to prevent the wires connecting the sensor to the computer from 
chafing and wearing out, the sensor should be put on a fixed part of the 
pedal assembly rather than in or on the pedal’s footpad. Inventors had 
also patented self-contained modular sensors, which can be taken off the 
shelf and attached to any mechanical pedal to allow it to function with 
a computer-controlled throttle. The ’068 patent disclosed one such 
sensor. Chevrolet also manufactured trucks using modular sensors 
attached to the pedal support bracket, adjacent to the pedal and en- 
gaged with the pivot shaft about which the pedal rotates. Other pat- 
ents disclose electronic sensors attached to adjustable pedal assemblies. 
For example, the Rixon patent locates the sensor in the pedal footpad, 
but is known for wire chafing. 


Cite as: 550 U.S. 398 (2007) 399 


Syllabus 


After petitioner KSR developed an adjustable pedal system for cars 
with cable-actuated throttles and obtained its ’986 patent for the design, 
General Motors Corporation (GMC) chose KSR to supply adjustable 
pedal systems for trucks using computer-controlled throttles. To make 
the ’986 pedal compatible with the trucks, KSR added a modular sensor 
to its design. Respondents (Teleflex) hold the exclusive license for the 
Engelgau patent, claim 4 of which discloses a position-adjustable pedal 
assembly with an electronic pedal position sensor attached to a fixed 
pivot point. Despite having denied a similar, broader claim, the U.S. 
Patent and Trademark Office (PTO) had allowed claim 4 because it in- 
cluded the limitation of a fixed pivot position, which distinguished the 
design from Redding’s. Asano was neither included among the Engel- 
gau patent’s prior art references nor mentioned in the patent’s prosecu- 
tion, and the PTO did not have before it an adjustable pedal with a fixed 
pivot point. After learning of KSR’s design for GMC, Teleflex sued for 
infringement, asserting that KSR’s pedal system infringed the Engelgau 
patent’s claim 4. KSR countered that claim 4 was invalid under § 103 of 
the Patent Act, which forbids issuance of a patent when “the differences 
between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at 
the time the invention was made to a person having ordinary skill in 
the art.” 

Graham v. John Deere Co. of Kansas City, 383 U.S. 1, 17-18, set out 
an objective analysis for applying § 103: “[T]he scope and content of the 
prior art are... determined; differences between the prior art and the 
claims at issue are . . . ascertained; and the level of ordinary skill in the 
pertinent art resolved. Against this background, the obviousness or 
nonobviousness of the subject matter is determined. Such secondary 
considerations as commercial success, long felt but unsolved needs, fail- 
ure of others, etc., might be utilized to give light to the circumstances 
surrounding the origin of the subject matter sought to be patented.” 
While the sequence of these questions might be reordered in any partic- 
ular case, the factors define the controlling inquiry. However, seeking 
to resolve the obviousness question with more uniformity and consist- 
ency, the Federal Circuit has employed a “teaching, suggestion, or moti- 
vation” (TSM) test, under which a patent claim is only proved obvious 
if the prior art, the problem’s nature, or the knowledge of a person 
having ordinary skill in the art reveals some motivation or suggestion 
to combine the prior art teachings. 

The District Court granted KSR summary judgment. After review- 
ing pedal design history, the Engelgau patent’s scope, and the relevant 
prior art, the court considered claim 4’s validity, applying Graham’s 
framework to determine whether under summary-judgment standards 
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KSR had demonstrated that claim 4 was obvious. The court found “lit- 
tle difference” between the prior art’s teachings and claim 4: Asano 
taught everything contained in the claim except using a sensor to detect 
the pedal’s position and transmit it to a computer controlling the throt- 
tle. That additional aspect was revealed in, e. g., the ’068 patent and 
Chevrolet’s sensors. The court then held that KSR satisfied the TSM 
test, reasoning (1) the state of the industry would lead inevitably to 
combinations of electronic sensors and adjustable pedals, (2) Rixon pro- 
vided the basis for these developments, and (3) Smith taught a solution 
to Rixon’s chafing problems by positioning the sensor on the pedal’s 
fixed structure, which could lead to the combination of a pedal like 
Asano with a pedal position sensor. 

Reversing, the Federal Circuit ruled the District Court had not ap- 
plied the TSM test strictly enough, having failed to make findings as to 
the specific understanding or principle within a skilled artisan’s knowl- 
edge that would have motivated one with no knowledge of the invention 
to attach an electronic control to the Asano assembly’s support bracket. 
The Court of Appeals held that the District Court’s recourse to the 
nature of the problem to be solved was insufficient because, unless the 
prior art references addressed the precise problem that the patentee 
was trying to solve, the problem would not motivate an inventor to look 
at those references. The appeals court found that the Asano pedal was 
designed to ensure that the force required to depress the pedal is the 
same no matter how the pedal is adjusted, whereas Engelgau sought to 
provide a simpler, smaller, cheaper adjustable electronic pedal. The 
Rixon pedal, said the court, suffered from chafing but was not designed 
to solve that problem and taught nothing helpful to Engelgau’s purpose. 
Smith, in turn, did not relate to adjustable pedals and did not necessarily 
go to the issue of motivation to attach the electronic control on the pedal 
assembly’s support bracket. So interpreted, the court held, the patents 
would not have led a person of ordinary skill to put a sensor on an 
Asano-like pedal. That it might have been obvious to try that combina- 
tion was likewise irrelevant. Finally, the court held that genuine issues 
of material fact precluded summary judgment. 


Held: The Federal Circuit addressed the obviousness question in a nar- 
row, rigid manner that is inconsistent with § 103 and this Court’s prece- 
dents. KSR provided convincing evidence that mounting an available 
sensor on a fixed pivot point of the Asano pedal was a design step well 
within the grasp of a person of ordinary skill in the relevant art and 
that the benefit of doing so would be obvious. Its arguments, and the 
record, demonstrate that the Engelgau patent’s claim 4 is obvious. 
Pp. 415-428. 


Cite as: 550 U.S. 398 (2007) 401 


Syllabus 


1. Graham provided an expansive and flexible approach to the ob- 
viousness question that is inconsistent with the way the Federal Circuit 
applied its TSM test here. Neither §103’s enactment nor Graham’s 
analysis disturbed the Court’s earlier instructions concerning the need 
for caution in granting a patent based on the combination of elements 
found in the prior art. See Great Atlantic & Pacific Tea Co. v. Super- 
market Equipment Corp. 340 U.S. 147, 152. Such a combination of 
familiar elements according to known methods is likely to be obvious 
when it does no more than yield predictable results. See, e. g., United 
States v. Adams, 383 U.S. 39, 50-52. When a work is available in one 
field, design incentives and other market forces can prompt variations 
of it, either in the same field or in another. Ifa person of ordinary skill 
in the art can implement a predictable variation, and would see the 
benefit of doing so, $103 likely bars its patentability. Moreover, if a 
technique has been used to improve one device, and a person of ordinary 
skill in the art would recognize that it would improve similar devices in 
the same way, using the technique is obvious unless its actual application 
is beyond that person’s skill. A court must ask whether the improve- 
ment is more than the predictable use of prior art elements according 
to their established functions. Following these principles may be diffi- 
cult if the claimed subject matter involves more than the simple substi- 
tution of one known element for another or the mere application of a 
known technique to a piece of prior art ready for the improvement. To 
determine whether there was an apparent reason to combine the known 
elements in the way a patent claims, it will often be necessary to look 
to interrelated teachings of multiple patents; to the effects of demands 
known to the design community or present in the marketplace; and to 
the background knowledge possessed by a person having ordinary skill 
in the art. To facilitate review, this analysis should be made explicit. 
But it need not seek out precise teachings directed to the challenged 
claim’s specific subject matter, for a court can consider the inferences 
and creative steps a person of ordinary skill in the art would employ. 
Pp. 415-422. 

(a) The TSM test captures a helpful insight: A patent composed of 
several elements is not proved obvious merely by demonstrating that 
each element was, independently, known in the prior art. Although 
common sense directs caution as to a patent application claiming as inno- 
vation the combination of two known devices according to their estab- 
lished functions, it can be important to identify a reason that would have 
prompted a person of ordinary skill in the art to combine the elements 
as the new invention does. Inventions usually rely upon building blocks 
long since uncovered, and claimed discoveries almost necessarily will be 
combinations of what, in some sense, is already known. Helpful in- 
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sights, however, need not become rigid and mandatory formulas. If it 
is so applied, the TSM test is incompatible with this Court’s precedents. 
The diversity of inventive pursuits and of modern technology counsels 
against confining the obviousness analysis by a formalistic conception of 
the words teaching, suggestion, and motivation, or by overemphasizing 
the importance of published articles and the explicit content of issued 
patents. In many fields there may be little discussion of obvious tech- 
niques or combinations, and market demand, rather than scientific litera- 
ture, may often drive design trends. Granting patent protection to ad- 
vances that would occur in the ordinary course without real innovation 
retards progress and may, for patents combining previously known ele- 
ments, deprive prior inventions of their value or utility. Since the TSM 
test was devised, the Federal Circuit doubtless has applied it in accord 
with these principles in many cases. There is no necessary inconsist- 
ency between the test and the Graham analysis. But a court errs 
where, as here, it transforms general principle into a rigid rule limiting 
the obviousness inquiry. Pp. 418-419. 

(b) The flaws in the Federal Circuit’s analysis relate mostly to its 
narrow conception of the obviousness inquiry consequent in its applica- 
tion of the TSM test. The Circuit first erred in holding that courts and 
patent examiners should look only to the problem the patentee was try- 
ing to solve. Under the correct analysis, any need or problem known 
in the field and addressed by the patent can provide a reason for combin- 
ing the elements in the manner claimed. Second, the appeals court 
erred in assuming that a person of ordinary skill in the art attempting 
to solve a problem will be led only to those prior art elements designed 
to solve the same problem. The court wrongly concluded that because 
Asano’s primary purpose was solving the constant ratio problem, an 
inventor considering how to put a sensor on an adjustable pedal would 
have no reason to consider putting it on the Asano pedal. It is common 
sense that familiar items may have obvious uses beyond their primary 
purposes, and a person of ordinary skill often will be able to fit the 
teachings of multiple patents together like pieces of a puzzle. Regard- 
less of Asano’s primary purpose, it provided an obvious example of an 
adjustable pedal with a fixed pivot point, and the prior art was replete 
with patents indicating that such a point was an ideal mount for a sen- 
sor. Third, the court erred in concluding that a patent claim cannot be 
proved obvious merely by showing that the combination of elements 
was obvious to try. When there is a design need or market pressure to 
solve a problem and there are a finite number of identified, predictable 
solutions, a person of ordinary skill in the art has good reason to pursue 
the known options within his or her technical grasp. If this leads to 
the anticipated success, it is likely the product not of innovation but of 
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ordinary skill and common sense. Finally, the court drew the wrong 
conclusion from the risk of courts and patent examiners falling prey to 
hindsight bias. Rigid preventative rules that deny recourse to common 
sense are neither necessary under, nor consistent with, this Court’s case 
law. Pp. 419-422. 

2. Application of the foregoing standards demonstrates that claim 4 
is obvious. Pp. 422-426. 

(a) The Court rejects Teleflex’s argument that the Asano pivot 
mechanism’s design prevents its combination with a sensor in the man- 
ner claim 4 describes. This argument was not raised before the Dis- 
trict Court, and it is unclear whether it was raised before the Federal 
Circuit. Given the significance of the District Court’s finding that com- 
bining Asano with a pivot-mounted pedal position sensor fell within 
claim 4’s scope, it is apparent that Teleflex would have made clearer 
challenges if it intended to preserve this claim. Its failure to clearly 
raise the argument, and the appeals court’s silence on the issue, lead 
this Court to accept the District Court’s conclusion. Pp. 422-424. 

(b) The District Court correctly concluded that when Engelgau de- 
signed the claim 4 subject matter, it was obvious to a person of ordinary 
skill in the art to combine Asano with a pivot-mounted pedal position 
sensor. There then was a marketplace creating a strong incentive to 
convert mechanical pedals to electronic pedals, and the prior art taught 
a number of methods for doing so. The Federal Circuit considered the 
issue too narrowly by, in effect, asking whether a pedal designer writing 
on a blank slate would have chosen both Asano and a modular sensor 
similar to the ones used in the Chevrolet trucks and disclosed in the 
068 patent. The proper question was whether a pedal designer of ordi- 
nary skill in the art, facing the wide range of needs created by develop- 
ments in the field, would have seen an obvious benefit to upgrading 
Asano with a sensor. For such a designer starting with Asano, the 
question was where to attach the sensor. The 936 patent taught the 
utility of putting the sensor on the pedal device. Smith, in turn, ex- 
plained not to put the sensor on the pedal footpad, but instead on the 
structure. And from Rixon’s known wire-chafing problems, and Smith’s 
teaching that the pedal assemblies must not precipitate any motion in 
the connecting wires, the designer would know to place the sensor on a 
nonmoving part of the pedal structure. The most obvious such point is 
a pivot point. The designer, accordingly, would follow Smith in mount- 
ing the sensor there. Just as it was possible to begin with the objective 
to upgrade Asano to work with a computer-controlled throttle, so too 
was it possible to take an adjustable electronic pedal like Rixon and 
seek an improvement that would avoid the wire-chafing problem. Tel- 
eflex has not shown anything in the prior art that taught away from the 
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use of Asano, nor any secondary factors to dislodge the determination 
that claim 4 is obvious. Pp. 424-426. 

3. The Court disagrees with the Federal Circuit’s holding that genu- 
ine issues of material fact precluded summary judgment. The ultimate 
judgment of obviousness is a legal determination. Graham, 383 U.S., 
at 17. Where, as here, the prior art’s content, the patent claim’s scope, 
and the level of ordinary skill in the art are not in material dispute and 
the claim’s obviousness is apparent, summary judgment is appropriate. 
Pp. 426-427. 


119 Fed. Appx. 282, reversed and remanded. 


KENNEDY, J., delivered the opinion for a unanimous Court. 


James W. Dabney argued the cause for petitioner. With 
him on the briefs were Stephen S. Rabinowitz, Henry C. Leb- 
owitz, Mitchell E. Epner, Darcy M. Goddard, and John F. 


Duffy. 

Deputy Solicitor General Hungar argued the cause for 
the United States as amicus curiae urging reversal. With 
him on the brief were Solicitor General Clement, Assistant 
Attorney General Keisler, Jeffrey P. Minear, Anthony J. 
Steinmeyer, Anthony A. Yang, John M. Whealan, and Wil- 
liam G. Jenks. 

Thomas C. Goldstein argued the cause for respondents. 
With him on the briefs were Garreth A. Sarosi, Kenneth C. 
Bass III, Robert G. Sterne, Rodger D. Young, Samuel J. 
Haidle, and David M. LaPrairie.* 


*Briefs of amici curiae urging reversal were filed for AARP et al. by 
Barbara A. Jones, Sarah L. Lock, Stacy Canan, and Michael Schuster; for 
the Business Software Alliance by Andrew J. Pincus, Miriam R. Nemetz, 
and Evan P. Schultz; for Cisco Systems Ine. et al. by Peter A. Sullivan 
and William R. Stein; for the Computer & Communications Industry As- 
sociation by Jonathan Band; for Economists and Legal Historians by 
Joshua D. Sarnoff; for Intel Corp. et al. by Theodore B. Olson, Matthew 
D. McGill, Amir C. Tayrani, and Tina M. Chappell; for the Progress & 
Freedom Foundation by James V. Delong; and for Joseph V. Colaianni, Sr., 
et al. by Mr. Colaianni, pro se. 

Briefs of amici curiae urging affirmance were filed for Altitude Capital 
Partners et al. by Lawrence S. Robbins and Roy T. Englert, Jr.; for the 
American Bar Association by Karen J. Mathis, Mark T. Banner, and Paul 
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JUSTICE KENNEDY delivered the opinion of the Court. 


Teleflex Incorporated and its subsidiary Technology Hold- 
ing Company—both referred to here as Teleflex—sued KSR 
International Company for patent infringement. The pat- 
ent at issue, United States Patent No. 6,237,565 B1, is enti- 


M. Rivard; for the American Intellectual Property Law Association by 
Jeffrey I. D. Lewis, Melissa Mandrgoc, and Melvin C. Garner; for the 
Biotechnology Industry Organization by Beth S. Brinkmann and Seth M. 
Galanter; for Chemistry and Bioengineering Professors by Henry L. 
Brinks, Meredith Martin Addy, and K. Shannon Mrksich; for Fallbrook 
Technologies, Inc., et al. by Don W. Martens, Justin A. Nelson, and Brooke 
A. M. Taylor; for the Franklin Pierce Law Center Intellectual Property 
Amicus Clinic by Thomas G. Field, Jr., and J. Scott Anderson; for the 
Intellectual Property Law Association of Chicago by Patrick G. Burns, 
Edward D. Manzo, and Dean A. Monco; for Michelin North America, Inc., 
et al. by Richard W. Hoffmann and Cary W. Brooks; for Technology Prop- 
erties Limited by Roger L. Cook; for Tessera, Inc., et al. by Adam H. 
Charnes; for the United Inventors Association by Robert F. Redmond, Jr; 
for the 3M Co. et al. by Gary L. Griswold, Q. Todd Dickinson, Steven W. 
Miller, and Philip S. Johnson; for Harold W. Milton, Jr., by Mr. Milton, 
pro se; and for Lee Thomason by Mr. Thomason, pro se. 

Briefs of amici curiae were filed for the Bar Association of the District 
of Columbia—Patent, Trademark & Copyright Section by Blair E. Taylor 
and Lynn E. Eccleston; for Business and Law Professors by Christopher 
A. Cotropia, F. Scott Kieff, and Mark A. Lemley, all pro se; for the Elec- 
tronic Frontier Foundation by Jason Schultz and Corynne McSherry; for 
the Federal Circuit Bar Association by Frank A. Angileri; for Ford Motor 
Co. et al. by Catherine E. Stetson, William J. Coughlin, and Franklin 
A. Mackenzie; for Intellectual Property Law Professors by Katherine J. 
Strandburg, Joseph Scott Miller, Thomas F. Cotter, Eileen Kane, Malla 
Pollack, and Pamela Samuelson, all pro se; for the Intellectual Property 
Owners Association by Paul H. Berghoff and Richard F. Phillips; for the 
International Business Machines Corp. by Traci L. Lovitt, Glen D. Nager, 
Gregory A. Castanias, and Kenneth R. Adamo; for the New York Intellec- 
tual Property Law Association by Rochelle K. Seide, John K. Hsu, and 
Marylee Jenkins; for the Pharmaceutical Research and Manufacturers of 
America by Allen M. Sokal; for Practicing Patent Attorneys by William 
W. Cochran, Samuel M. Freund, and Christopher R. Benson, all pro se; 
for Time Warner Inc. et al. by Kathleen M. Sullivan and Daniel H. 
Bromberg; for the Wisconsin Alumni Research Foundation et al. by Rich- 
ard B. Nettler; and for Lee A. Hollaar by David M. Bennion. 
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tled “Adjustable Pedal Assembly With Electronic Throttle 
Control.” Supp. App. 1. The patentee is Steven J. Engel- 
gau, and the patent is referred to as “the Engelgau patent.” 
Teleflex holds the exclusive license to the patent. 

Claim 4 of the Engelgau patent describes a mechanism 
for combining an electronic sensor with an adjustable auto- 
mobile pedal so the pedal’s position can be transmitted to a 
computer that controls the throttle in the vehicle’s engine. 
When Telefiex accused KSR of infringing the Engelgau pat- 
ent by adding an electronic sensor to one of KSR’s previously 
designed pedals, KSR countered that claim 4 was invalid 
under the Patent Act, 35 U.S.C. $103 (2000 ed. and Supp. 
IV), because its subject matter was obvious. 

Section 103(a) forbids issuance of a patent when “the dif- 
ferences between the subject matter sought to be patented 
and the prior art are such that the subject matter as a whole 
would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said 
subject matter pertains.” 

In Graham v. John Deere Co. of Kansas City, 383 U.S. 1 
(1966), the Court set out a framework for applying the statu- 
tory language of § 103, language itself based on the logic of 
the earlier decision in Hotchkiss v. Greenwood, 11 How. 248 
(1851), and its progeny. See 383 U.S., at 15-17. The analy- 
sis is objective: 


“Under $103, the scope and content of the prior art are 
to be determined; differences between the prior art and 
the claims at issue are to be ascertained; and the level 
of ordinary skill in the pertinent art resolved. Against 
this background, the obviousness or nonobviousness of 
the subject matter is determined. Such secondary con- 
siderations as commercial success, long felt but unsolved 
needs, failure of others, etc., might be utilized to give 
light to the circumstances surrounding the origin of the 
subject matter sought to be patented.” Jd., at 17-18. 
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While the sequence of these questions might be reordered in 
any particular case, the factors continue to define the inquiry 
that controls. Ifa court, or patent examiner, conducts this 
analysis and concludes the claimed subject matter was obvi- 
ous, the claim is invalid under § 103. 

Seeking to resolve the question of obviousness with more 
uniformity and consistency, the Court of Appeals for the 
Federal Circuit has employed an approach referred to by the 
parties as the “teaching, suggestion, or motivation” test 
(TSM test), under which a patent claim is only proved obvi- 
ous if “some motivation or suggestion to combine the prior 
art teachings” can be found in the prior art, the nature of 
the problem, or the knowledge of a person having ordinary 
skill in the art. See, e.g., Al-Site Corp. v. VSI Int'l, Inc., 
174 F. 3d 1308, 1823-13824 (CA Fed. 1999). KSR challenges 
that test, or at least its application in this case. See 119 
Fed. Appx. 282, 286-290 (CA Fed. 2005). Because the Court 
of Appeals addressed the question of obviousness in a man- 
ner contrary to §103 and our precedents, we granted certio- 
rari, 548 U.S. 902 (2006). We now reverse. 


I 
A 


In car engines without computer-controlled throttles, the 
accelerator pedal interacts with the throttle via cable or 
other mechanical link. The pedal arm acts as a lever rotat- 
ing around a pivot point. In a cable-actuated throttle con- 
trol the rotation caused by pushing down the pedal pulls a 
cable, which in turn pulls open valves in the carburetor or 
fuel injection unit. The wider the valves open, the more 
fuel and air are released, causing combustion to increase and 
the car to accelerate. When the driver takes his foot off the 
pedal, the opposite occurs as the cable is released and the 
valves slide closed. 

In the 1990’s it became more common to install computers 
in cars to control engine operation. Computer-controlled 
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throttles open and close valves in response to electronic sig- 
nals, not through force transferred from the pedal by a me- 
chanical link. Constant, delicate adjustments of air and fuel 
mixture are possible. The computer’s rapid processing of 
factors beyond the pedal’s position improves fuel efficiency 
and engine performance. 

For a computer-controlled throttle to respond to a driver’s 
operation of the car, the computer must know what is hap- 
pening with the pedal. A cable or mechanical link does not 
suffice for this purpose; at some point, an electronic sensor 
is necessary to translate the mechanical operation into digi- 
tal data the computer can understand. 

Before discussing sensors further we turn to the mechani- 
cal design of the pedal itself. In the traditional design a 
pedal can be pushed down or released but cannot have its 
position in the footwell adjusted by sliding the pedal forward 
or back. As a result, a driver who wishes to be closer or 
farther from the pedal must either reposition himself in the 
driver’s seat or move the seat in some way. In cars with 
deep footwells these are imperfect solutions for drivers of 
smaller stature. To solve the problem, inventors, beginning 
in the 1970’s, designed pedals that could be adjusted to 
change their location in the footwell. Important for this 
case are two adjustable pedals disclosed in U.S. Patent Nos. 
5,010,782 (filed July 28, 1989) (Asano) and 5,460,061 (filed 
Sept. 17, 1993) (Redding). The Asano patent reveals a sup- 
port structure that houses the pedal so that even when the 
pedal location is adjusted relative to the driver, one of the 
pedal’s pivot points stays fixed. The pedal is also designed 
so that the force necessary to push the pedal down is the 
same regardless of adjustments to its location. The Redd- 
ing patent reveals a different, sliding mechanism where both 
the pedal and the pivot point are adjusted. 

We return to sensors. Well before Engelgau applied for 
his challenged patent, some inventors had obtained patents 
involving electronic pedal sensors for computer-controlled 
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throttles. These inventions, such as the device disclosed in 
U.S. Patent No. 5,241,936 (filed Sept. 9, 1991) (936), taught 
that it was preferable to detect the pedal’s position in the 
pedal assembly, not in the engine. The ’936 patent disclosed 
a pedal with an electronic sensor on a pivot point in the pedal 
assembly. U. 8S. Patent No. 5,063,811 (filed July 9, 1990) 
(Smith) taught that to prevent the wires connecting the sen- 
sor to the computer from chafing and wearing out, and to 
avoid grime and damage from the driver’s foot, the sensor 
should be put on a fixed part of the pedal assembly rather 
than in or on the pedal’s footpad. 

In addition to patents for pedals with integrated sensors 
inventors obtained patents for self-contained modular sen- 
sors. A modular sensor is designed independently of a 
given pedal so that it can be taken off the shelf and attached 
to mechanical pedals of various sorts, enabling the pedals to 
be used in automobiles with computer-controlled throttles. 
One such sensor was disclosed in U.S. Patent No. 5,385,068 
(filed Dec. 18, 1992) (068). In 1994, Chevrolet manufactured 
a line of trucks using modular sensors “attached to the pedal 
assembly support bracket, adjacent to the pedal and engaged 
with the pivot shaft about which the pedal rotates in opera- 
tion.” 298 F. Supp. 2d 581, 589 (ED Mich. 2003). 

The prior art contained patents involving the placement 
of sensors on adjustable pedals as well. For example, U.S. 
Patent No. 5,819,593 (filed Aug. 17, 1995) (Rixon) discloses 
an adjustable pedal assembly with an electronic sensor for 
detecting the pedal’s position. In the Rixon pedal the sen- 
sor is located in the pedal footpad. The Rixon pedal was 
known to suffer from wire chafing when the pedal was de- 
pressed and released. 

This short account of pedal and sensor technology leads to 
the instant case. 

B 


KSR, a Canadian company, manufactures and supplies auto 
parts, including pedal systems. Ford Motor Company hired 
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KSR in 1998 to supply an adjustable pedal system for vari- 
ous lines of automobiles with cable-actuated throttle con- 
trols. KSR developed an adjustable mechanical pedal for 
Ford and obtained U.S. Patent No. 6,151,986 (filed July 16, 
1999) (986) for the design. In 2000, KSR was chosen by 
General Motors Corporation (GMC or GM) to supply adjust- 
able pedal systems for Chevrolet and GMC light trucks that 
used engines with computer-controlled throttles. To make 
the 986 pedal compatible with the trucks, KSR merely took 
that design and added a modular sensor. 

Teleflex is a rival to KSR in the design and manufacture 
of adjustable pedals. As noted, it is the exclusive licensee of 
the Engelgau patent. Engelgau filed the patent application 
on August 22, 2000, as a continuation of a previous applica- 
tion for U.S. Patent No. 6,109,241, which was filed on Janu- 
ary 26, 1999. He has sworn he invented the patent’s subject 
matter on February 14, 1998. The Engelgau patent dis- 
closes an adjustable electronic pedal described in the specifi- 
cation as a “simplified vehicle control pedal assembly that is 
less expensive, and which uses fewer parts and is easier to 
package within the vehicle.” Engelgau, col. 2, ll. 2-5, Supp. 
App. 6. Claim 4 of the patent, at issue here, describes: 


“A vehicle control pedal apparatus comprising: 

“a support adapted to be mounted to a vehicle structure; 
“an adjustable pedal assembly having a pedal arm move- 
able in for[e] and aft directions with respect to said 
support; 

“a pivot for pivotally supporting said adjustable pedal 
assembly with respect to said support and defining a 
pivot axis; and 

“an electronic control attached to said support for con- 
trolling a vehicle system; 

“said apparatus characterized by said electronic control 
being responsive to said pivot for providing a signal that 
corresponds to pedal arm position as said pedal arm piv- 
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ots about said pivot axis between rest and applied posi- 
tions wherein the position of said pivot remains constant 
while said pedal arm moves in fore and aft directions 
with respect to said pivot.” Id., col. 6, ll. 17-36, Supp. 
App. 8 diagram numbers omitted). 


We agree with the District Court that the claim discloses “a 
position-adjustable pedal assembly with an electronic pedal 
position sensor attached to the support member of the pedal 
assembly. Attaching the sensor to the support member 
allows the sensor to remain in a fixed position while the 
driver adjusts the pedal.” 298 F. Supp. 2d, at 586-587. 

Before issuing the Engelgau patent the U. 8. Patent and 
Trademark Office (PTO) rejected one of the patent claims 
that was similar to, but broader than, the present claim 4. 
The claim did not include the requirement that the sensor be 
placed on a fixed pivot point. The PTO concluded the claim 
was an obvious combination of the prior art disclosed in 
Redding and Smith, explaining: 


“Since the prior ar[t] references are from the field of 
endeavor, the purpose disclosed . . . would have been 
recognized in the pertinent art of Redding. Therefore 
it would have been obvious . . . to provide the device of 
Redding with the ... means attached to a support mem- 
ber as taught by Smith.’” TJd., at 595. 


In other words Redding provided an example of an adjust- 
able pedal, and Smith explained how to mount a sensor on a 
pedal’s support structure, and the rejected patent claim 
merely put these two teachings together. 

Although the broader claim was rejected, claim 4 was later 
allowed because it included the limitation of a fixed pivot 
point, which distinguished the design from Redding’s. Ibid. 
Engelgau had not included Asano among the prior art refer- 
ences, and Asano was not mentioned in the patent’s prosecu- 
tion. Thus, the PTO did not have before it an adjustable 
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pedal with a fixed pivot point. The patent issued on May 
29, 2001, and was assigned to Teleflex. 

Upon learning of KSR’s design for GM, Teleflex sent a 
warning letter informing KSR that its proposal would vio- 
late the Engelgau patent. “ ‘Teleflex believes that any sup- 
plier of a product that combines an adjustable pedal with 
an electronic throttle control necessarily employs technology 
covered by one or more’” of Telefiex’s patents. Id., at 585. 
KSR refused to enter a royalty arrangement with Teleflex; 
so Teleflex sued for infringement, asserting KSR’s pedal in- 
fringed the Engelgau patent and two other patents. Ibid. 
Teleflex later abandoned its claims regarding the other pat- 
ents and dedicated the patents to the public. The remaining 
contention was that KSR’s pedal system for GM infringed 
claim 4 of the Engelgau patent. Teleflex has not argued that 
the other three claims of the patent are infringed by KSR’s 
pedal, nor has Teleflex argued that the mechanical adjustable 
pedal designed by KSR for Ford infringed any of its patents. 


C 


The District Court granted summary judgment in KSR’s 
favor. After reviewing the pertinent history of pedal de- 
sign, the scope of the Engelgau patent, and the relevant prior 
art, the court considered the validity of the contested claim. 
By direction of 35 U.S. C. §282, an issued patent is presumed 
valid. The District Court applied Graham’s framework to 
determine whether under summary-judgment standards 
KSR had overcome the presumption and demonstrated that 
claim 4 was obvious in light of the prior art in existence 
when the claimed subject matter was invented. See 
§ 103(a). 

The District Court determined, in light of the expert testi- 
mony and the parties’ stipulations, that the level of ordinary 
skill in pedal design was “‘an undergraduate degree in me- 
chanical engineering (or an equivalent amount of industry 
experience) [and] familiarity with pedal control systems for 
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vehicles.’” 298 F. Supp. 2d, at 590. The court then set 
forth the relevant prior art, including the patents and pedal 
designs described above. 

Following Graham’s direction, the court compared the 
teachings of the prior art to the claims of Engelgau. It 
found “little difference.” 298 F. Supp. 2d, at 590. Asano 
taught everything contained in claim 4 except the use of a 
sensor to detect the pedal’s position and transmit it to the 
computer controlling the throttle. That additional aspect 
was revealed in sources such as the ’068 patent and the sen- 
sors used by Chevrolet. 

Under the controlling cases from the Court of Appeals for 
the Federal Circuit, however, the District Court was not per- 
mitted to stop there. The court was required also to apply 
the TSM test. The District Court held KSR had satisfied 
the test. It reasoned (1) the state of the industry would 
lead inevitably to combinations of electronic sensors and ad- 
justable pedals, (2) Rixon provided the basis for these devel- 
opments, and (8) Smith taught a solution to the wire-chafing 
problems in Rixon, namely, locating the sensor on the fixed 
structure of the pedal. This could lead to the combination 
of Asano, or a pedal like it, with a pedal position sensor. 

The conclusion that the Engelgau design was obvious was 
supported, in the District Court’s view, by the PTO’s rejec- 
tion of the broader version of claim 4. Had Engelgau in- 
cluded Asano in his patent application, it reasoned, the PTO 
would have found claim 4 to be an obvious combination of 
Asano and Smith, as it had found the broader version an 
obvious combination of Redding and Smith. As a final mat- 
ter, the District Court held that the secondary factor of Tel- 
eflex’s commercial success with pedals based on Engelgau’s 
design did not alter its conclusion. The District Court 
granted summary judgment for KSR. 

With principal reliance on the TSM test, the Court of Ap- 
peals reversed. It ruled the District Court had not been 
strict enough in applying the test, having failed to make 
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“finding[s] as to the specific understanding or principle 
within the knowledge of a skilled artisan that would have 
motivated one with no knowledge of [the] invention’ .. . to 
attach an electronic control to the support bracket of the 
Asano assembly.” 119 Fed. Appx., at 288 (quoting In re Kot- 
zab, 217 F. 3d 1865, 1371 (CA Fed. 2000); brackets in origi- 
nal). The Court of Appeals held that the District Court 
was incorrect that the nature of the problem to be solved 
satisfied this requirement because unless the “prior art ref- 
erences address[ed] the precise problem that the patentee 
was trying to solve,” the problem would not motivate an in- 
ventor to look at those references. 119 Fed. Appx., at 288. 

Here, the Court of Appeals found, the Asano pedal was 
designed to solve the “‘constant ratio problem’ ”—that is, to 
ensure that the force required to depress the pedal is the 
same no matter how the pedal is adjusted—whereas Engel- 
gau sought to provide a simpler, smaller, cheaper adjustable 
electronic pedal. Jbid. As for Rixon, the court explained, 
that pedal suffered from the problem of wire chafing but was 
not designed to solve it. In the court’s view Rixon did not 
teach anything helpful to Engelgau’s purpose. Smith, in 
turn, did not relate to adjustable pedals and did not “neces- 
sarily go to the issue of motivation to attach the electronic 
control on the support bracket of the pedal assembly.” bid. 
When the patents were interpreted in this way, the Court of 
Appeals held, they would not have led a person of ordinary 
skill to put a sensor on the sort of pedal described in Asano. 

That it might have been obvious to try the combination of 
Asano and a sensor was likewise irrelevant, in the court’s 
view, because “‘“[o]bvious to try” has long been held not to 
constitute obviousness.’” IJd., at 289 (quoting In re Deuel, 
51 F. 8d 1552, 1559 (CA Fed. 1995)). 

The Court of Appeals also faulted the District Court’s con- 
sideration of the PTO’s rejection of the broader version of 
claim 4. The District Court’s role, the Court of Appeals ex- 
plained, was not to speculate regarding what the PTO might 
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have done had the Engelgau patent mentioned Asano. 
Rather, the court held, the District Court was obliged first 
to presume that the issued patent was valid and then to ren- 
der its own independent judgment of obviousness based on 
a review of the prior art. The fact that the PTO had re- 
jected the broader version of claim 4, the Court of Appeals 
said, had no place in that analysis. 

The Court of Appeals further held that genuine issues of 
material fact precluded summary judgment. Teleflex had 
proffered statements from one expert that claim 4 “‘was a 
simple, elegant, and novel combination of features,’” 119 Fed. 
Appx., at 290, compared to Rixon, and from another expert 
that claim 4 was nonobvious because, unlike in Rixon, the 
sensor was mounted on the support bracket rather than the 
pedal itself. This evidence, the court concluded, sufficed to 
require a trial. 

II 


A 


We begin by rejecting the rigid approach of the Court of 
Appeals. Throughout this Court’s engagement with the 
question of obviousness, our cases have set forth an expan- 
sive and flexible approach inconsistent with the way the 
Court of Appeals applied its TSM test here. To be sure, 
Graham recognized the need for “uniformity and definite- 
ness.” 383 U.S., at 18. Yet the principles laid down in 
Graham reaffirmed the “functional approach” of Hotchkiss, 
11 How. 248. See 383 U.S., at 12. To this end, Graham set 
forth a broad inquiry and invited courts, where appropriate, 
to look at any secondary considerations that would prove in- 
structive. Id., at 17. 

Neither the enactment of § 103 nor the analysis in Graham 
disturbed this Court’s earlier instructions concerning the 
need for caution in granting a patent based on the combina- 
tion of elements found in the prior art. For over a half cen- 
tury, the Court has held that a “patent for a combination 
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which only unites old elements with no change in their re- 
spective functions . . . obviously withdraws what already is 
known into the field of its monopoly and diminishes the re- 
sources available to skillful men.” Great Atlantic & Pacific 
Tea Co. v. Supermarket Equipment Corp., 340 U.S. 147, 152- 
153 (1950). This is a principal reason for declining to allow 
patents for what is obvious. The combination of familiar el- 
ements according to known methods is likely to be obvious 
when it does no more than yield predictable results. Three 
cases decided after Graham illustrate the application of 
this doctrine. 

In United States v. Adams, 383 U.S. 39, 40 (1966), a com- 
panion case to Graham, the Court considered the obvious- 
ness of a “wet battery” that varied from prior designs in two 
ways: It contained water, rather than the acids convention- 
ally employed in storage batteries; and its electrodes were 
magnesium and cuprous chloride, rather than zinc and silver 
chloride. The Court recognized that when a patent claims 
a structure already known in the prior art that is altered by 
the mere substitution of one element for another known in 
the field, the combination must do more than yield a predict- 
able result. 383 U.S., at 50-51. It nevertheless rejected 
the Government’s claim that Adams’ battery was obvious. 
The Court relied upon the corollary principle that when the 
prior art teaches away from combining certain known ele- 
ments, discovery of a successful means of combining them is 
more likely to be nonobvious. J/d., at 51-52. When Adams 
designed his battery, the prior art warned that risks were 
involved in using the types of electrodes he employed. The 
fact that the elements worked together in an unexpected and 
fruitful manner supported the conclusion that Adams’ design 
was not obvious to those skilled in the art. 

In Anderson’s-Black Rock, Inc. v. Pavement Salvage Co., 
396 U.S. 57 (1969), the Court elaborated on this approach. 
The subject matter of the patent before the Court was a 
device combining two pre-existing elements: a radiant-heat 
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burner and a paving machine. The device, the Court con- 
cluded, did not create some new synergy: The radiant-heat 
burner functioned just as a burner was expected to function; 
and the paving machine did the same. The two in combina- 
tion did no more than they would in separate, sequential op- 
eration. Jd., at 60-62. In those circumstances, “while the 
combination of old elements performed a useful function, it 
added nothing to the nature and quality of the radiant-heat 
burner already patented,” and the patent failed under § 103. 
Id., at 62 (footnote omitted). 

Finally, in Sakraida v. AG Pro, Inc., 425 U.S. 273 (1976), 
the Court derived from the precedents the conclusion that 
when a patent “simply arranges old elements with each per- 
forming the same function it had been known to perform” 
and yields no more than one would expect from such an ar- 
rangement, the combination is obvious. Id., at 282. 

The principles underlying these cases are instructive when 
the question is whether a patent claiming the combination of 
elements of prior art is obvious. When a work is available 
in one field of endeavor, design incentives and other market 
forces can prompt variations of it, either in the same field or 
a different one. Ifa person of ordinary skill can implement 
a predictable variation, §103 likely bars its patentability. 
For the same reason, if a technique has been used to improve 
one device, and a person of ordinary skill in the art would 
recognize that it would improve similar devices in the same 
way, using the technique is obvious unless its actual applica- 
tion is beyond his or her skill. Sakraida and Anderson’s- 
Black Rock are illustrative—a court must ask whether the 
improvement is more than the predictable use of prior art 
elements according to their established functions. 

Following these principles may be more difficult in other 
cases than it is here because the claimed subject matter may 
involve more than the simple substitution of one known ele- 
ment for another or the mere application of a known tech- 
nique to a piece of prior art ready for the improvement. 
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Often, it will be necessary for a court to look to interrelated 
teachings of multiple patents; the effects of demands known 
to the design community or present in the marketplace; and 
the background knowledge possessed by a person having or- 
dinary skill in the art, all in order to determine whether 
there was an apparent reason to combine the known ele- 
ments in the fashion claimed by the patent at issue. To fa- 
cilitate review, this analysis should be made explicit. See 
In re Kahn, 441 F. 3d 977, 988 (CA Fed. 2006) (“[R]ejections 
on obviousness grounds cannot be sustained by mere conclu- 
sory statements; instead, there must be some articulated 
reasoning with some rational underpinning to support the 
legal conclusion of obviousness”). As our precedents make 
clear, however, the analysis need not seek out precise teach- 
ings directed to the specific subject matter of the challenged 
claim, for a court can take account of the inferences and cre- 
ative steps that a person of ordinary skill in the art would 
employ. 
B 


When it first established the requirement of demonstrat- 
ing a teaching, suggestion, or motivation to combine known 
elements in order to show that the combination is obvious, 
the Court of Customs and Patent Appeals captured a helpful 
insight. See Application of Bergel, 292 F. 2d 955, 956-957 
(1961). Asis clear from cases such as Adams, a patent com- 
posed of several elements is not proved obvious merely by 
demonstrating that each of its elements was, independently, 
known in the prior art. Although common sense directs one 
to look with care at a patent application that claims as inno- 
vation the combination of two known devices according to 
their established functions, it can be important to identify a 
reason that would have prompted a person of ordinary skill 
in the relevant field to combine the elements in the way the 
claimed new invention does. This is so because inventions 
in most, if not all, instances rely upon building blocks long 
since uncovered, and claimed discoveries almost of necessity 
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will be combinations of what, in some sense, is already 
known. 

Helpful insights, however, need not become rigid and man- 
datory formulas; and when it is so applied, the TSM test is 
incompatible with our precedents. The obviousness analy- 
sis cannot be confined by a formalistic conception of the 
words teaching, suggestion, and motivation, or by overem- 
phasis on the importance of published articles and the ex- 
plicit content of issued patents. The diversity of inventive 
pursuits and of modern technology counsels against limiting 
the analysis in this way. In many fields it may be that there 
is little discussion of obvious techniques or combinations, and 
it often may be the case that market demand, rather than 
scientific literature, will drive design trends. Granting pat- 
ent protection to advances that would occur in the ordinary 
course without real innovation retards progress and may, in 
the case of patents combining previously known elements, 
deprive prior inventions of their value or utility. 

In the years since the Court of Customs and Patent Ap- 
peals set forth the essence of the TSM test, the Court of 
Appeals no doubt has applied the test in accord with these 
principles in many cases. There is no necessary inconsist- 
ency between the idea underlying the TSM test and the Gra- 
ham analysis. But when a court transforms the general 
principle into a rigid rule that limits the obviousness inquiry, 
as the Court of Appeals did here, it errs. 


c 


The flaws in the analysis of the Court of Appeals relate 
for the most part to the court’s narrow conception of the 
obviousness inquiry reflected in its application of the TSM 
test. In determining whether the subject matter of a patent 
claim is obvious, neither the particular motivation nor the 
avowed purpose of the patentee controls. What matters is 
the objective reach of the claim. If the claim extends to 
what is obvious, it is invalid under §103. One of the ways 


420 KSR INT’L CO. v. TELEFLEX INC. 


Opinion of the Court 


in which a patent’s subject matter can be proved obvious is 
by noting that there existed at the time of invention a known 
problem for which there was an obvious solution encom- 
passed by the patent’s claims. 

The first error of the Court of Appeals in this case was to 
foreclose this reasoning by holding that courts and patent 
examiners should look only to the problem the patentee was 
trying to solve. 119 Fed. Appx., at 288. The Court of Ap- 
peals failed to recognize that the problem motivating the pat- 
entee may be only one of many addressed by the patent’s 
subject matter. The question is not whether the combina- 
tion was obvious to the patentee but whether the combina- 
tion was obvious to a person with ordinary skill in the art. 
Under the correct analysis, any need or problem known in 
the field of endeavor at the time of invention and addressed 
by the patent can provide a reason for combining the ele- 
ments in the manner claimed. 

The second error of the Court of Appeals lay in its assump- 
tion that a person of ordinary skill attempting to solve a 
problem will be led only to those elements of prior art de- 
signed to solve the same problem. Jbid. The primary pur- 
pose of Asano was solving the constant ratio problem; so, the 
court concluded, an inventor considering how to put a sensor 
on an adjustable pedal would have no reason to consider put- 
ting it on the Asano pedal. Jbid. Common sense teaches, 
however, that familiar items may have obvious uses beyond 
their primary purposes, and in many cases a person of ordi- 
nary skill will be able to fit the teachings of multiple patents 
together like pieces of a puzzle. Regardless of Asano’s pri- 
mary purpose, the design provided an obvious example of an 
adjustable pedal with a fixed pivot point; and the prior art 
was replete with patents indicating that a fixed pivot point 
was an ideal mount for a sensor. The idea that a designer 
hoping to make an adjustable electronic pedal would ignore 
Asano because Asano was designed to solve the constant 
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ratio problem makes little sense. A person of ordinary skill 
is also a person of ordinary creativity, not an automaton. 

The same constricted analysis led the Court of Appeals to 
conclude, in error, that a patent claim cannot be proved ob- 
vious merely by showing that the combination of elements 
was “[o]bvious to try.” IJd., at 289 (internal quotation marks 
omitted). When there is a design need or market pressure 
to solve a problem and there are a finite number of identified, 
predictable solutions, a person of ordinary skill has good rea- 
son to pursue the known options within his or her technical 
grasp. If this leads to the anticipated success, it is likely 
the product not of innovation but of ordinary skill and com- 
mon sense. In that instance the fact that a combination was 
obvious to try might show that it was obvious under § 103. 

The Court of Appeals, finally, drew the wrong conclusion 
from the risk of courts and patent examiners falling prey to 
hindsight bias. A factfinder should be aware, of course, of 
the distortion caused by hindsight bias and must be cautious 
of arguments reliant upon ew post reasoning. See Graham, 
383 U.S., at 36 (warning against a “temptation to read into 
the prior art the teachings of the invention in issue” and 
instructing courts to “‘guard against slipping into use of 
hindsight’” (quoting Monroe Auto Equip. Co. v. Heckethorn 
Mfg. & Supply Co., 332 F. 2d 406, 412 (CA6 1964))). Rigid 
preventative rules that deny factfinders recourse to common 
sense, however, are neither necessary under our case law nor 
consistent with it. 

We note the Court of Appeals has since elaborated a 
broader conception of the TSM test than was applied in the 
instant matter. See, e. g., DyStar Textilfarben GmbH & Co. 
Deutschland KG v. C. H. Patrick Co., 464 F. 3d 1356, 1367 
(CA Fed. 2006) (“Our suggestion test is in actuality quite 
flexible and not only permits, but requires, consideration of 
common knowledge and common sense”); Alza Corp. v. 
Mylan Labs., Inc., 464 F. 8d 1286, 1291 (2006) (“There is 
flexibility in our obviousness jurisprudence because a moti- 
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vation may be found implicitly in the prior art. We do not 
have a rigid test that requires an actual teaching to 
combine ...”). Those decisions, of course, are not now be- 
fore us and do not correct the errors of law made by the 
Court of Appeals in this case. The extent to which they 
may describe an analysis more consistent with our earlier 
precedents and our decision here is a matter for the Court 
of Appeals to consider in its future cases. What we hold is 
that the fundamental misunderstandings identified above led 
the Court of Appeals in this case to apply a test inconsistent 
with our patent law decisions. 


Ill 


When we apply the standards we have explained to the 
instant facts, claim 4 must be found obvious. We agree with 
and adopt the District Court’s recitation of the relevant prior 
art and its determination of the level of ordinary skill in the 
field. As did the District Court, we see little difference be- 
tween the teachings of Asano and Smith and the adjustable 
electronic pedal disclosed in claim 4 of the Engelgau patent. 
A person having ordinary skill in the art could have com- 
bined Asano with a pedal position sensor in a fashion encom- 
passed by claim 4, and would have seen the benefits of 
doing so. 

A 


Teleflex argues in passing that the Asano pedal cannot be 
combined with a sensor in the manner described by claim 4 
because of the design of Asano’s pivot mechanisms. See 
Brief for Respondents 48-49, and n.17. Therefore, Teleflex 
reasons, even if adding a sensor to Asano was obvious, that 
does not establish that claim 4 encompasses obvious subject 
matter. This argument was not, however, raised before the 
District Court. There Teleflex was content to assert only 
that the problem motivating the invention claimed by the 
Engelgau patent would not lead to the solution of combining 
Asano with a sensor. See Telefiex’s Response to KSR’s Mo- 
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tion for Summary Judgment of Invalidity in No. 02-74586 
(ED Mich.), pp. 18-20, App. 144a-146a. It is also unclear 
whether the current argument was raised before the Court 
of Appeals, where Telefiex advanced the nonspecific, conclu- 
sory contention that combining Asano with a sensor would 
not satisfy the limitations of claim 4. See Brief for 
Plaintiffs-Appellants in No. 04-1152 (CA Fed.), pp. 42-44. 
Teleflex’s own expert declarations, moreover, do not support 
the point Teleflex now raises. See Declaration of Clark J. 
Radcliffe, Ph.D., Supp. App. 204-207; Declaration of Timothy 
L. Andresen, id., at 208-210. The only statement in either 
declaration that might bear on the argument is found in the 
Radcliffe declaration: 


“Asano... and the Rixon ... are complex mechanical 
linkage-based devices that are expensive to produce and 
assemble and difficult to package. It is exactly these 
difficulties with prior art designs that [Engelgau] re- 
solves. The use of an adjustable pedal with a single 
pivot reflecting pedal position combined with an elec- 
tronic control mounted between the support and the ad- 
justment assembly at that pivot was a simple, elegant, 
and novel combination of features in the Engelgau ’565 
patent.” Id., at 206, { 16. 


Read in the context of the declaration as a whole this is best 
interpreted to mean that Asano could not be used to solve 
“tlhe problem addressed by Engelgau ’565[:] to provide a 
less expensive, more quickly assembled, and smaller package 
adjustable pedal assembly with electronic control.” Id., at 
205, § 10. 

The District Court found that combining Asano with a 
pivot-mounted pedal position sensor fell within the scope of 
claim 4. 298 F. Supp. 2d, at 592-593. Given the significance 
of that finding to the District Court’s judgment, it is appar- 
ent that Teleflex would have made clearer challenges to it if 
it intended to preserve this claim. In light of Telefiex’s fail- 
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ure to raise the argument in a clear fashion, and the silence 
of the Court of Appeals on the issue, we take the District 
Court’s conclusion on the point to be correct. 


B 


The District Court was correct to conclude that, as of the 
time Engelgau designed the subject matter in claim 4, it was 
obvious to a person of ordinary skill to combine Asano with 
a pivot-mounted pedal position sensor. There then existed 
a marketplace that created a strong incentive to convert me- 
chanical pedals to electronic pedals, and the prior art taught 
a number of methods for achieving this advance. The Court 
of Appeals considered the issue too narrowly by, in effect, 
asking whether a pedal designer writing on a blank slate 
would have chosen both Asano and a modular sensor similar 
to the ones used in the Chevrolet truckline and disclosed in 
the ’068 patent. The District Court employed this narrow 
inquiry as well, though it reached the correct result never- 
theless. The proper question to have asked was whether a 
pedal designer of ordinary skill, facing the wide range of 
needs created by developments in the field of endeavor, 
would have seen a benefit to upgrading Asano with a sensor. 

In automotive design, as in many other fields, the interac- 
tion of multiple components means that changing one compo- 
nent often requires the others to be modified as well. Tech- 
nological developments made it clear that engines using 
computer-controlled throttles would become standard. Asa 
result, designers might have decided to design new pedals 
from scratch; but they also would have had reason to make 
pre-existing pedals work with the new engines. Indeed, up- 
grading its own pre-existing model led KSR to design the 
pedal now accused of infringing the Engelgau patent. 

For a designer starting with Asano, the question was 
where to attach the sensor. The consequent legal question, 
then, is whether a pedal designer of ordinary skill starting 
with Asano would have found it obvious to put the sensor on 
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a fixed pivot point. The prior art discussed above leads us 
to the conclusion that attaching the sensor where both KSR 
and Engelgau put it would have been obvious to a person of 
ordinary skill. 

The ’936 patent taught the utility of putting the sensor on 
the pedal device, not in the engine. Smith, in turn, ex- 
plained to put the sensor not on the pedal’s footpad but in- 
stead on its support structure. And from the known wire- 
chafing problems of Rixon, and Smith’s teaching that “the 
pedal assemblies must not precipitate any motion in the con- 
necting wires,” Smith, col. 1, ll. 35-87, Supp. App. 274, the 
designer would know to place the sensor on a nonmoving 
part of the pedal structure. The most obvious nonmoving 
point on the structure from which a sensor can easily detect 
the pedal’s position is a pivot point. The designer, accord- 
ingly, would follow Smith in mounting the sensor on a pivot, 
thereby designing an adjustable electronic pedal covered by 
claim 4. 

Just as it was possible to begin with the objective to up- 
grade Asano to work with a computer-controlled throttle, so 
too was it possible to take an adjustable electronic pedal like 
Rixon and seek an improvement that would avoid the wire- 
chafing problem. Following similar steps to those just ex- 
plained, a designer would learn from Smith to avoid sensor 
movement and would come, thereby, to Asano because Asano 
disclosed an adjustable pedal with a fixed pivot. 

Teleflex indirectly argues that the prior art taught away 
from attaching a sensor to Asano because Asano in its view 
is bulky, complex, and expensive. The only evidence Tel- 
eflex marshals in support of this argument, however, is the 
Radcliffe declaration, which merely indicates that Asano 
would not have solved Engelgau’s goal of making a small, 
simple, and inexpensive pedal. What the declaration does 
not indicate is that Asano was somehow so flawed that there 
was no reason to upgrade it, or pedals like it, to be compati- 
ble with modern engines. Indeed, Teleflex’s own declara- 
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tions refute this conclusion. Dr. Radcliffe states that Rixon 
suffered from the same bulk and complexity as did Asano. 
See zd., at 206. Teleflex’s other expert, however, explained 
that Rixon was itself designed by adding a sensor to a pre- 
existing mechanical pedal. See zd., at 209. If Rixon’s base 
pedal was not too flawed to upgrade, then Dr. Radcliffe’s dec- 
laration does not show Asano was either. Teleflex may have 
made a plausible argument that Asano is inefficient as com- 
pared to Engelgau’s preferred embodiment, but to judge 
Asano against Engelgau would be to engage in the very 
hindsight bias Teleflex rightly urges must be avoided. Ac- 
cordingly, Teleflex has not shown anything in the prior art 
that taught away from the use of Asano. 

Like the District Court, finally, we conclude Teleflex has 
shown no secondary factors to dislodge the determination 
that claim 4 is obvious. Proper application of Graham and 
our other precedents to these facts therefore leads to the 
conclusion that claim 4 encompassed obvious subject matter. 
As a result, the claim fails to meet the requirement of § 103. 

We need not reach the question whether the failure to dis- 
close Asano during the prosecution of Engelgau voids the 
presumption of validity given to issued patents, for claim 4 
is obvious despite the presumption. We nevertheless think 
it appropriate to note that the rationale underlying the pre- 
sumption—that the PTO, in its expertise, has approved the 
claim—seems much diminished here. 


IV 


A separate ground the Court of Appeals gave for revers- 
ing the order for summary judgment was the existence of a 
dispute over an issue of material fact. We disagree with the 
Court of Appeals on this point as well. To the extent the 
court understood the Graham approach to exclude the possi- 
bility of summary judgment when an expert provides a con- 
clusory affidavit addressing the question of obviousness, it 
misunderstood the role expert testimony plays in the analy- 
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sis. In considering summary judgment on that question the 
district court can and should take into account expert testi- 
mony, which may resolve or keep open certain questions of 
fact. That is not the end of the issue, however. The ulti- 
mate judgment of obviousness is a legal determination. 
Graham, 383 U.S., at 17. Where, as here, the content of the 
prior art, the scope of the patent claim, and the level of ordi- 
nary skill in the art are not in material dispute, and the ob- 
viousness of the claim is apparent in light of these factors, 
summary judgment is appropriate. Nothing in the declara- 
tions proffered by Teleflex prevented the District Court from 
reaching the careful conclusions underlying its order for 
summary judgment in this case. 


ok ok ok 


We build and create by bringing to the tangible and palpa- 
ble reality around us new works based on instinct, simple 
logic, ordinary inferences, extraordinary ideas, and some- 
times even genius. These advances, once part of our shared 
knowledge, define a new threshold from which innovation 
starts once more. And as progress beginning from higher 
levels of achievement is expected in the normal course, the 
results of ordinary innovation are not the subject of exclu- 
sive rights under the patent laws. Were it otherwise pat- 
ents might stifle, rather than promote, the progress of useful 
arts. See U.S. Const., Art. I, $8, cl. 8. These premises led 
to the bar on patents claiming obvious subject matter estab- 
lished in Hotchkiss and codified in §103. Application of the 
bar must not be confined within a test or formulation too 
constrained to serve its purpose. 

KSR provided convincing evidence that mounting a modu- 
lar sensor on a fixed pivot point of the Asano pedal was a 
design step well within the grasp of a person of ordinary 
skill in the relevant art. Its arguments, and the record, 
demonstrate that claim 4 of the Engelgau patent is obvious. 
In rejecting the District Court’s rulings, the Court of Ap- 
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peals analyzed the issue in a narrow, rigid manner inconsist- 
ent with §103 and our precedents. The judgment of the 
Court of Appeals is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 


It is so ordered. 
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EC TERM OF YEARS TRUST v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FIFTH CIRCUIT 


No. 05-1541. Argued February 26, 2007—Decided April 30, 2007 


Under 26 U.S. C. §7426(a)(1), if the Internal Revenue Service (IRS) levies 
upon a third party’s property to collect taxes owed by another, the third 
party may bring a wrongful levy action against the United States, so 
long as such action is brought before “the expiration of 9 months from 
the date of the levy,” §6532(¢)(1). In contrast, the limitations period 
for a tax-refund action under 28 U.S. C. §1346(a)(1) begins with an ad- 
ministrative claim that may be filed within at least two years, and may 
be brought to court within another two years after an administrative 
denial. The IRS levied on a bank account in which petitioner (Trust) 
had deposited funds because the IRS assumed that the Trust’s creators 
had transferred assets to the Trust to evade taxes. The bank re- 
sponded with a check to the Treasury. Almost a year later, the Trust 
and others brought a §7426(a)(1) action claiming wrongful levies, but 
the District Court dismissed the complaint because it was filed after the 
9-month limitations period had expired. After unsuccessfully pursuing 
a tax refund at the administrative level, the Trust filed a refund action 
under § 1346(a)(1).. The District Court held that a wrongful levy claim 
under § 7426(a)(1) was the sole remedy possible and dismissed, and the 
Fifth Circuit affirmed. 


Held: The Trust missed § 7426(a)(1)’s deadline for challenging a levy, and 
may not bring the challenge as a tax-refund claim under § 1346(a)(1). 
Section 7426(a)(1) provides the exclusive remedy for third-party wrong- 
ful levy claims. “[A] precisely drawn, detailed statute pre-empts more 
general remedies,” Brown v. GSA, 425 U.S. 820, 834, and it braces the 
preemption claim when resort to a general remedy would effectively 
extend the limitations period for the specific one, see id., at 833. If 
third parties could avail themselves of § 1346(a)(1)’s general tax-refund 
jurisdiction, they could effortlessly evade §7426(a)(1)’s much shorter 
limitations period. The Trust argues that, because United States v. 
Williams, 514 U.S. 527, construed § 1346(a)(1)’s general jurisdictional 
grant expansively enough to cover third parties’ wrongful levy claims, 
treating §7426(a)(1) as the exclusive avenue for these claims would 
amount to a disfavored holding that §7426(a)(1) implicitly repealed 
§ 1346(a)(1)’s pre-existing jurisdictional grant. But this reads Williams 
too broadly. Williams involved a lien and was decided on the specific 
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understanding that no other remedy was open to the plaintiff. Here, 
the Trust challenges a levy and could have made a timely claim under 
§7426(a)(1). Even if the presumption against implied repeals applied 
here, § 7426(a)(1)’s 9-month limitations period cannot be reconciled with 
the notion that the same challenge would be open under § 1346(a)(1) for 
up to four years. Nor can the two statutory schemes be harmonized 
by construing § 7426(a)(1)’s filing deadline to cover only those actions 
seeking predeprivation remedies unavailable under § 1346(a)(1). On its 
face, §7426(a)(1) applies to predeprivation and postdeprivation claims 
alike. Pp. 433-436. 


434 F. 3d 807, affirmed. 


SouTER, J., delivered the opinion for a unanimous Court. 


Francis S. Ainsa, Jr., argued the cause and filed briefs 
for petitioner. 

Deanne E. Maynard argued the cause for the United 
States. With her on the brief were Solicitor General Clem- 
ent, Assistant Attorney General O’Connor, Deputy Solicitor 
General Hungar, Bruce R. Ellisen, and Teresa T. Milton. 


JUSTICE SOUTER delivered the opinion of the Court. 


This is a challenge to the Internal Revenue Service’s levy 
upon the property of a trust, to collect taxes owed by 
another, an action specifically authorized by 26 U.S.C. 
§ 7426(a)(1), but subject to a statutory filing deadline the 
trust missed. The question is whether the trust may still 
challenge the levy through an action for tax refund under 28 
U.S. C. $1346(a)(1). We hold that it may not. 


it 


The Internal Revenue Code provides that “[i]f any person 
liable to pay any tax neglects or refuses to pay the same 
after demand, the amount . . . shall be a lien in favor of 
the United States upon all property and rights to property, 
whether real or personal, belonging to such person.” 26 
U.S.C. $6321. “A federal tax lien, however, is not self- 
executing,” and the IRS must take “[a]ffirmative action... 
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to enforce collection of the unpaid taxes.” United States v. 
National Bank of Commerce, 472 U.S. 718, 720 (1985). One 
of its “principal tools,” ibid., is a levy, which is a “legally 
sanctioned seizure and sale of property,” Black’s Law Dic- 
tionary 926 (8th ed. 2004); see also §6331(b) (“The term ‘levy’ 
as used in this title includes the power of distraint and sei- 
zure by any means”). 

To protect against a “ ‘[wlrongful’” imposition upon “prop- 
erty which is not the taxpayer’s,” S. Rep. No. 1708, 89th 
Cong., 2d Sess., 30 (1966), the Federal Tax Lien Act of 1966 
added § 7426(a)(1), providing that “[ilf a levy has been made 
on property ... any person (other than the person against 
whom is assessed the tax out of which such levy arose) who 
claims an interest in... such property and that such prop- 
erty was wrongfully levied upon may bring a civil action 
against the United States ina district court.” 80 Stat. 1143. 
The action must, however, be brought before “the expiration 
of 9 months from the date of the levy.”! §6532(@¢)(1). This 
short limitations period contrasts with its counterpart in a 
tax-refund action under 28 U.S. C. § 1346(a)(1), which begins 
with an administrative claim that may be filed within at least 
two years, and may be brought to court within another two 
after an administrative denial.2,~ The demand for greater 


1This period can be extended for up to 12 months if the third party 
makes an administrative request for the return of the property wrongfully 
levied upon. See 26 U.S. C. § 6532(¢)(2). 

* Title 28 U.S. C. § 1346(a)(1) gives district courts “jurisdiction, concur- 
rent with the United States Court of Federal Claims,” over “[aJny civil 
action against the United States for the recovery of,” among other things, 
“any internal-revenue tax alleged to have been erroneously or illegally 
assessed or collected.” A taxpayer may bring such an action within two 
years after the IRS disallows the taxpayer’s administrative refund claim. 
See 26 U.S. C. §§ 6532(a)(1)-(2); see also § 7422(a) (requiring a taxpayer 
to file the administrative claim before seeking a refund in court). An 
administrative refund claim must, in turn, be filed within two years from 
the date the tax was paid or three years from the time the tax return was 
filed, whichever is later. See §6511(a). 
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haste when a third party contests a levy is no accident; as 
the Government explained in the hearings before passage of 
the Act, “[s]ince after seizure of property for nonpayment of 
taxes [an IRS] district director is likely to suspend further 
collection activities against the taxpayer, it is essential that 
he be advised promptly if he has seized property which does 
not belong to the taxpayer.” Hearings on H. R. 11256 and 
H. R. 11290 before the House Committee on Ways and 
Means, 89th Cong., 2d Sess., 57-58 (1966) (written statement 
of Stanley S. Surrey, Assistant Secretary of the Treasury); 
see also id., at 72 (statement of Laurens Williams, Chairman, 
Special Committee on Federal Liens, American Bar Associa- 
tion) (“A short (9 month) statute of limitations is provided, 
because it is important to get such controversies decided 
quickly so the Government may pursue the taxpayer’s own 
property if it made a mistake the first time”). 


II 


After Elmer W. Cullers, Jr., and Dorothy Cullers estab- 
lished the EC Term of Years Trust in 1991, the IRS assessed 
federal tax liabilities against them for what the Government 
claimed (and the Trust does not dispute, see Tr. of Oral Arg. 
7) were unwarranted income tax deductions in the 1980s. 
The Government assumed that the Cullerses had transferred 
assets to the Trust to evade taxes, and so filed a tax lien 
against the Trust in August 1999. The Trust denied any 
obligation, but for the sake of preventing disruptive collec- 
tion efforts by the IRS, it deposited funds in a bank account, 
against which the IRS issued a notice of levy to the bank in 
September 1999. In October, the bank responded with a 
check for over $3 million to the United States Treasury. 

Almost a year after that, the Trust (joined by several 
other trusts created by the Cullerses) brought a civil action 
under 26 U.S.C. §7426(a)(1) claiming wrongful levies, but 
the District Court dismissed it because the complaint was 
filed after the 9-month limitations period had expired, see 
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§6532(¢)(1).. The court also noted that tax-refund claims 
under 28 U.S.C. §1846(a)(1) were not open to the plaintiff 
trusts because § 7426 “ ‘affords the exclusive remedy for an 
innocent third party whose property is confiscated by the 
IRS to satisfy another person’s tax liability.” BSC Term 
of Years Trust v. United States, 2001-1 USTC 450,174, 
p. 87,287, n. 1, 87 AFTR 2d § 2001-390, p. 2001-547, n. 1 (WD 
Tex. 2000) (quoting Texas Comm. Bank Fort Worth, N. A. v. 
United States, 896 F. 2d 152, 156 (CA5 1990); emphasis de- 
leted). At first the Trust sought review by the Court of 
Appeals for the Fifth Circuit, but then voluntarily dismissed 
its appeal. BSC Term of Years Trust v. United States, 87 
AFTR 2d 4 2001-1039, p. 2001-2532 (2001). 

After unsuccessfully pursuing a tax refund at the adminis- 
trative level, the Trust filed a second action, this one for a 
refund under §1346(a)(1).. The District Court remained of 
the view that a claim for a wrongful levy under § 7426(a)(1) 
had been the sole remedy possible and dismissed.? The 
Court of Appeals for the Fifth Circuit affirmed. 

Because the Ninth Circuit, on the contrary, has held that 
§ 7426(a)(1) is not the exclusive remedy for third parties chal- 
lenging a levy, see WWSM Investors v. United States, 64 
F’. 3d 456 (1995), we granted certiorari to resolve the conflict, 
549 U.S. 990 (2006). We affirm. 


Ill 


“In a variety of contexts the Court has held that a pre- 
cisely drawn, detailed statute pre-empts more general reme- 
dies.” Brown v. GSA, 425 U.S. 820, 834 (1976); see Block v. 
North Dakota ex rel. Board of Univ. and School Lands, 461 
U.S. 278, 284-286 (1983) (adverse claimants to real property 
of the United States may not rely on “officer’s suits” or on 
other general remedies because the Quiet Title Act of 1972 


3 The District Court declined to dismiss the Trust’s claim on res judicata 
grounds, and the Government does not argue claim or issue preclusion in 
this Court, see Brief for United States 5, n. 2. 
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is their exclusive recourse); see also Stonite Products Co. 
v. Melvin Lloyd Co., 315 U.S. 561 (1942) (venue in patent 
infringement cases is governed by a statute dealing specifi- 
cally with patents, not a general venue provision). It braces 
the preemption claim when resort to a general remedy would 
effectively extend the limitations period for the specific one. 
See Brown v. GSA, supra, at 833 (rejecting an interpretation 
that would “driv[e] out of currency” a narrowly aimed provi- 
sion “with its rigorous . . . time limitations” by permitting 
“access to the courts under other, less demanding statutes”); 
see also Rancho Palos Verdes v. Abrams, 544 U.S. 118, 122- 
128 (2005) (concluding that 47 U.S. C. § 332) precludes re- 
sort to the general cause of action under 42 U.S.C. §1983, 
in part because § 332 “limits relief in ways that §1983 does 
not” by requiring judicial review to be sought within 30 
days); 544 U.S., at 180, n. (STEVENS, J., concurring in judg- 
ment) (same). 

Resisting the force of the better fitted statute requires a 
good countervailing reason, and none appears here. Con- 
egress specifically tailored § 7426(a)(1) to third-party claims of 
wrongful levy, and if third parties could avail themselves of 
the general tax-refund jurisdiction of § 1846(a)(1), they could 
effortlessly evade the levy statute’s 9-month limitations pe- 
riod thought essential to the Government’s tax collection. 

The Trust argues that in United States v. Williams, 514 
U.S. 527 (1995), we construed the general jurisdictional 
grant of §1846(a)(1) expansively enough to cover third 
parties’ wrongful levy claims. So, according to the Trust, 
treating §7426(a)(1) as the exclusive avenue for these 
claims would amount to a disfavored holding that § 7426(a)(1) 
implicitly repealed the pre-existing jurisdictional grant of 
§ 1346(a)(1). See Radzanower v. Touche Ross & Co., 426 
U.S. 148 (1976); Morton v. Mancari, 417 U.S. 535 (1974). 

But the Trust reads Williams too broadly. Although we 
decided that §1846(a)(1) authorizes a tax-refund claim by a 
third party whose property was subjected to an allegedly 
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wrongful tax lien, we so held on the specific understanding 
that no other remedy, not even a timely claim under 
§ 7426(a)(1), was open to the plaintiff in that case. See Wil- 
liams, supra, at 536-538. Here, on the contrary, the Trust 
challenges a levy, not a lien, and could have made a timely 
claim under § 7426(a)(1) for the relief it now seeks under 
§ 1346(a)(1).4 

And even if the canon against implied repeals applied here, 
the Trust still could not prevail. We simply cannot reconcile 
the 9-month limitations period for a wrongful levy claim 
under §7426(a)(1) with the notion that the same challenge 
would be open under § 1346(a)(1) for up to four years. See 
Posadas v. National City Bank, 296 U.S. 497, 503 (1936) 
(“[W]here provisions in the two acts are in irreconcilable 
conflict, the later act to the extent of the conflict constitutes 
an implied repeal of the earlier one”). On this point, the 
Trust proposes that the two statutory schemes can be “har- 


“It has been commonly understood that Williams did not extend 
§ 1346(a)(1) to parties in the Trust’s position. See 434 F. 3d 807, 810 (CA5 
2006) (case below) (“To construe Williams to allow an alternative remedy 
under § 1346, with its longer statute of limitations period, would under- 
mine the surety provided by the clear avenue to recovery under § 7426” 
(citation omitted)); Dahn v. United States, 127 F. 3d 1249, 1253 (CA10 1997) 
(“[T]here were no tax levies involved in /Williams/. Thus, the Court 
was concerned solely with the reach of § 1346 per se; the exclusivity of a 
concurrent § 7426 claim was never in issue. Indeed, the Court specifically 
emphasized the inapplicability of §7426 (or any other meaningful remedy) 
to reinforce its broad reading of §1346”); WWSM Investors v. United 
States, 64 F. 3d 456, 459 (CA9 1995) (Brunetti, J., dissenting) (“The Su- 
preme Court recognized Williams as a refund, not a wrongful levy, case, 
and [did not] even hint that §7426 was not the exclusive remedy for a 
claimed wrongful levy”); Rev. Rul. 2005-49, 2005-2 Cum. Bull. 126 (“The 
rationale in Williams is inapplicable to wrongful levy suits because Con- 
gress created an exclusive remedy under section 7426 for third persons 
claiming an interest in property levied upon by the [IRS]”); but see 
WWSM Investors, supra, at 459 (majority opinion) (“[S]eizing money from 
WWSWM’s bank account is functionally equivalent to what the IRS did in 
Williams—placing a lien on property in escrow under circumstances 
which compelled Mrs. Williams to pay the IRS and discharge the lien”). 
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monized” by construing the deadline for filing §7426(a)(1) 
claims to cover only those actions seeking “pre-deprivation” 
remedies unavailable under §1346(a)(1). See Reply Brief 
for Petitioner 6. But this reading would violate the clear 
text of §7426(a)(1), which on its face applies to pre- 
deprivation and postdeprivation claims alike. See 26 
U.S. C. §7426(a)(1) (“Such action may be brought without 
regard to whether such property has been surrendered to or 
sold by the Secretary”). 


ok of ok 


The Trust missed the deadline for challenging a levy under 

§ 7426(a)(1), and may not bring the challenge as a tax-refund 

claim under § 1346(a)(1). The judgment of the Court of Ap- 
peals is accordingly affirmed. 

It is so ordered. 
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MICROSOFT CORP. v. AT&T CORP. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FEDERAL CIRCUIT 


No. 05-1056. Argued February 21, 2007—Decided April 30, 2007 


It is the general rule under United States patent law that no infringement 
occurs when a patented product is made and sold in another country. 
There is an exception. Section 271(f) of the Patent Act, adopted in 
1984, provides that infringement does occur when one “suppllies] . . . 
from the United States,” for “combination” abroad, a patented inven- 
tion’s “components.” 35 U.S.C. $271(f)(1). This case concerns the ap- 
plicability of $271(f) to computer software first sent from the United 
States to a foreign manufacturer on a master disk, or by electronic 
transmission, then copied by the foreign recipient for installation on 
computers made and sold abroad. 

AT&T holds a patent on a computer used to digitally encode and com- 
press recorded speech. Microsoft’s Windows operating system has the 
potential to infringe that patent because Windows incorporates soft- 
ware code that, when installed, enables a computer to process speech in 
the manner claimed by the patent. Microsoft sells Windows to foreign 
manufacturers who install the software onto the computers they sell. 
Microsoft sends each manufacturer a master version of Windows, either 
on a disk or via encrypted electronic transmission, which the manufac- 
turer uses to generate copies. Those copies, not the master version 
sent by Microsoft, are installed on the foreign manufacturer’s comput- 
ers. The foreign-made computers are then sold to users abroad. 

AT&T filed an infringement suit charging Microsoft with liability for 
the foreign installations of Windows. By sending Windows to foreign 
manufacturers, AT&T contended, Microsoft “supplie[d] . . . from the 
United States,” for “combination” abroad, “components” of AT&T’s pat- 
ented speech-processing computer, and, accordingly, was liable under 
§271(f). Microsoft responded that unincorporated software, because it 
is intangible information, cannot be typed a “component” of an invention 
under §271(f). Microsoft also urged that the foreign-generated copies 
of Windows actually installed abroad were not “supplie[d] . . . from 
the United States.” Rejecting these responses, the District Court held 
Microsoft liable under §271(f), and a divided Federal Circuit panel 
affirmed. 


Held: Because Microsoft does not export from the United States the cop- 
ies of Windows installed on the foreign-made computers in question, 
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Microsoft does not “suppl[y] .. . from the United States” “components” 
of those computers, and therefore is not liable under § 271(f) as currently 
written. Pp. 447-459. 

(a) A copy of Windows, not Windows in the abstract, qualifies as a 
“component” under § 271(f). Section 271(f) attaches liability to the sup- 
ply abroad of the “components of a patented invention, where such 
components are uncombined in whole or in part, in such manner 
as to actively induce the combination of such components.” §271(f)(1) 
(emphasis added). The provision thus applies only to “such compo- 
nents” as are combined to form the “patented invention” at issue—here, 
AT&T’s speech-processing computer. Until expressed as a computer- 
readable “copy,” e. g., on a CD-ROM, Windows—indeed any software 
detached from an activating medium—remains uncombinable. It can- 
not be inserted into a CD-ROM drive or downloaded from the Internet; 
it cannot be installed or executed on a computer. Abstract software 
code is an idea without physical embodiment, and as such, it does not 
match §271(f)’s categorization: “components” amenable to “combina- 
tion.” Windows abstracted from a tangible copy no doubt is informa- 
tion—a detailed set of instructions—and thus might be compared to a 
blueprint (or anything else containing design information). A blueprint 
may contain precise instructions for the construction and combination 
of the components of a patented device, but it is not itself a combinable 
component. 

The fact that it is easy to encode software’s instructions onto a 
computer-readable medium does not counsel a different answer. The 
copy-producing step is what renders software a usable, combinable part 
of a computer; easy or not, the extra step is essential. Moreover, many 
tools may be used easily and inexpensively to generate the parts of a 
device. Those tools are not, however, “components” of the devices in 
which the parts are incorporated, at least not under any ordinary under- 
standing of the term “component.” Congress might have included 
within §271(f)’s compass, for example, not only a patented invention’s 
combinable “components,” but also “information, instructions, or tools 
from which those components readily may be generated.” It did not. 
Pp. 449-452. 

(b) Microsoft did not “supplly] . . . from the United States” the 
foreign-made copies of Windows installed on the computers here in- 
volved. Under a conventional reading of §271(f)’s text, those copies 
were “supplie[d]” from outside the United States. The Federal Circuit 
majority concluded, however, that for software components, the act of 
copying is subsumed in the act of supplying. A master sent abroad, 
the majority observed, differs not at all from exact copies, generated 
easily, inexpensively, and swiftly from the master. Hence, sending a 
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single copy of software abroad with the intent that it be replicated 
invokes §271(f) liability for the foreign-made copies. Judge Rader, 
dissenting, noted that “supplying” is ordinarily understood to mean 
an activity separate and distinct from any subsequent “copying,” “repli- 
cating,” or “reproducing”—in effect, manufacturing. He further ob- 
served that the only true difference between software components and 
physical components of other patented inventions is that copies of soft- 
ware are easier to make and transport. But nothing in §271(f)’s text, 
Judge Rader maintained, renders ease of copying a relevant, no less 
decisive, factor in triggering liability for infringement. The Court 
agrees. Under §271(f)’s text, the very components supplied from the 
United States, and not foreign-made copies thereof, trigger liability 
when combined abroad to form the patented invention at issue. While 
copying software abroad is indeed easy and inexpensive, the same can 
be said of other items, such as keys copied from a master. Section 
271(f) contains no instruction to gauge when duplication is easy and 
cheap enough to deem a copy in fact made abroad nevertheless “sup- 
plie[d] .. . from the United States.” The absence of anything address- 
ing copying in the statutory text weighs against a judicial determination 
that replication abroad of a master dispatched from the United States 
“supplies” the foreign-made copies from this country. Pp. 452-454. 

(c) Any doubt that Microsoft’s conduct falls outside §271(f)’s compass 
would be resolved by the presumption against extraterritoriality. For- 
eign conduct is generally the domain of foreign law, and in the patent 
area, that law may embody different policy judgments about the relative 
rights of inventors, competitors, and the public. Applied here, the pre- 
sumption tugs strongly against construing §271(f) to encompass as a 
“component” not only a physical copy of software, but also software’s 
intangible code, and to render “supplie[d] . . . from the United States” 
not only exported copies of software, but also duplicates made abroad. 
Foreign law alone, not United States law, currently governs the manu- 
facture and sale of components of patented inventions in foreign coun- 
tries. If AT&T desires to prevent copying abroad, its remedy lies in 
obtaining and enforcing foreign patents. Pp. 454-456. 

(d) While reading § 271(f) to exclude from coverage foreign-made cop- 
ies of software may create a “loophole” in favor of software makers, the 
Court is not persuaded that dynamic judicial interpretation of § 271(f) is 
in order; the “loophole” is properly left for Congress to consider, and to 
close if it finds such action warranted. Section 271(f) was a direct re- 
sponse to a gap in U.S. patent law revealed by Deepsouth Packing Co. 
v. Laitram Corp., 406 U.S. 518, where the items exported were kits 
containing all the physical, readily assemblable parts of a machine (not 
an intangible set of instructions), and those parts themselves (not 
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foreign-made copies of them) would be combined abroad by foreign buy- 
ers. Having attended to that gap, Congress did not address other argu- 
able gaps, such as the loophole AT&T describes. Given the expanded 
extraterritorial thrust AT&T’s reading of §271(f) entails, the patent- 
protective determination AT&T seeks must be left to Congress. Cf. 
Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 417, 
431. Congress is doubtless aware of the ease with which electronic 
media such as software can be copied, and has not left the matter un- 
touched. See the Digital Millennium Copyright Act, 17 U.S.C. §1201 
et seq. If patent law is to be adjusted better to account for the realities 
of software distribution, the alteration should be made after focused 
legislative consideration, not by the Judiciary forecasting Congress’ 
likely disposition. Pp. 456-459. 
414 F. 3d 1366, reversed. 


GINSBURG, J., delivered the opinion of the Court, except as to footnote 
14. ScALIA, KENNEDY, and SOUTER, JJ., joined that opinion in full. 
ALITO, J., filed an opinion concurring as to all but footnote 14, in which 
THOMAS and BREYER, JJ., joined, post, p. 459. STEVENS, J., filed a dis- 
senting opinion, post, p. 462. ROBERTS, C. J., took no part in the consider- 
ation or decision of the case. 


Theodore B. Olson argued the cause for petitioner. With 
him on the briefs were Miguel A. Estrada, Mark A. Perry, 
Matthew D. McGill, Amir C. Tayrani, T. Andrew Culbert, 
and Dale M. Heist. 

Daryl Joseffer argued the cause for the United States as 
amicus curiae urging reversal. With him on the brief were 
Solicitor General Clement, Assistant Attorney General 
Keisler, Deputy Solicitor General Hungar, John J. Sullivan, 
Joan Bernott Maginnis, John M. Whealan, Thomas W. 
Krause, and Heather F. Auyang. 

Seth P. Waxman argued the cause for respondent. With 
him on the brief were William G. McElwain, Jonathan E. 
Nuechterlein, and Mark C. Fleming.* 


*Briefs of amici curiae urging reversal were filed for Amazon.com, Inc., 
et al. by Jeffrey S. Love and John D. Vandenberg; for Autodesk, Inc., by 
John Dragseth and Frank E. Scherkenbach; for the Business Software 
Alliance by Viet D. Dinh; for Eli Lilly and Co. by Robert A. Armitage and 
James J. Kelley; for Intel Corp. by Joel W. Nomkin, Jonathan M. James, 
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JUSTICE GINSBURG delivered the opinion of the Court, ex- 
cept as to footnote 14. 


It is the general rule under United States patent law that 
no infringement occurs when a patented product is made and 
sold in another country. There is an exception. Section 
271(f) of the Patent Act, adopted in 1984, provides that in- 
fringement does occur when one “supplies . . . from the 
United States,” for “combination” abroad, a patented inven- 
tion’s “components.” 35 U.S.C. §271()(). This case con- 
cerns the applicability of §271(f) to computer software first 
sent from the United States to a foreign manufacturer on a 
master disk, or by electronic transmission, then copied by 
the foreign recipient for installation on computers made and 
sold abroad. 

AT&T holds a patent on an apparatus for digitally encod- 
ing and compressing recorded speech. Microsoft’s Windows 
operating system, it is conceded, has the potential to infringe 
AT&T’s patent, because Windows incorporates software code 


Dan L. Bagatell, Stefani E. Shanberg, Steven R. Rodgers, and Tina M. 
Chappell; for Intellectual Property Professors by John F. Duffy, Mark 
Lemley, and William H. Neukom; for Shell Oil Co. by Richard L. Stanley 
and John D. Norris; for the Software Freedom Law Center by Eben Mog- 
len and Richard Fontana; for the Software & Information Industry Asso- 
ciation by Gregory S. Coleman, Amber H. Rovner, and Edward R. Reines; 
and for Yahoo! Inc. by Christopher J. Wright, Timothy J. Simeone, Joseph 
K. Siino, and Lisa G. McFall. 

Briefs of amici curiae urging affirmance were filed for BayhDole25, 
Inc., by Stephen J. Marzen and Susan K. Finston; for the U. 8. Philips 
Corp. et al. by John M. DiMatteo, Eugene Chang, Jack E. Haken, and 
Edward Blocker; and for the Wisconsin Alumni Research Foundation et al. 
by Richard G. Taranto, Munir R. Meghjee, and Anne M. Lockner. 
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chael G. Locklar; and for Edward S. Lee by Mr. Lee, pro se. 
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that, when installed, enables a computer to process speech 
in the manner claimed by that patent. It bears emphasis, 
however, that uninstalled Windows software does not in- 
fringe AT&T’s patent any more than a computer standing 
alone does; instead, the patent is infringed only when a 
computer is loaded with Windows and is thereby rendered 
capable of performing as the patented speech processor. 
The question before us: Does Microsoft’s liability extend to 
computers made in another country when loaded with Win- 
dows software copied abroad from a master disk or elec- 
tronic transmission dispatched by Microsoft from the United 
States? Our answer is “No.” 

The master disk or electronic transmission Microsoft sends 
from the United States is never installed on any of the 
foreign-made computers in question. Instead, copies made 
abroad are used for installation. Because Microsoft does 
not export from the United States the copies actually in- 
stalled, it does not “suppl[y] .. . from the United States” 
“components” of the relevant computers, and therefore is not 
liable under § 271(f) as currently written. 

Plausible arguments can be made for and against extend- 
ing §271(f) to the conduct charged in this case as infringing 
AT&T’s patent. Recognizing that §271(f) is an exception to 
the general rule that our patent law does not apply extrater- 
ritorially, we resist giving the language in which Congress 
cast §271(f) an expansive interpretation. Our decision 
leaves to Congress’ informed judgment any adjustment of 
§271(f) it deems necessary or proper. 


I 


Our decision some 35 years ago in Deepsouth Packing Co. 
v. Laitram Corp., 406 U.S. 518 (1972), a case about a shrimp 
deveining machine, led Congress to enact §271(f). In that 
case, Laitram, holder of a patent on the time-and-expense- 
saving machine, sued Deepsouth, manufacturer of an in- 
fringing deveiner. Deepsouth conceded that the Patent Act 
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barred it from making and selling its deveining machine in 
the United States, but sought to salvage a portion of its busi- 
ness: Nothing in United States patent law, Deepsouth urged, 
stopped it from making in the United States the parts of its 
deveiner, as opposed to the machine itself, and selling those 
parts to foreign buyers for assembly and use abroad. Id., 
at 522-524.1 We agreed. 

Interpreting our patent law as then written, we reiterated 
in Deepsouth that it was “not an infringement to make or 
use a patented product outside of the United States.” Id., 
at 527; see 35 U.S. C. §271(a) (1970 ed.) (“[W]hoever without 
authority makes, uses or sells any patented invention, within 
the United States during the term of the patent therefor, 
infringes the patent.”). Deepsouth’s foreign buyers did not 
infringe Laitram’s patent, we held, because they assembled 
and used the deveining machines outside the United States. 
Deepsouth, we therefore concluded, could not be charged 
with inducing or contributing to an infringement. 406 U.S., 
at 526-527.2. Nor could Deepsouth be held liable as a direct 
infringer, for it did not make, sell, or use the patented inven- 
tion—the fully assembled deveining machine—within the 
United States. The parts of the machine were not them- 
selves patented, we noted, hence export of those parts, unas- 
sembled, did not rank as an infringement of Laitram’s patent. 
Id., at 527-529. 

Laitram had argued in Deepsouth that resistance to exten- 
sion of the patent privilege to cover exported parts “derived 


1Deepsouth shipped its deveining equipment “to foreign customers in 
three separate boxes, each containing only parts of the 1%4-ton machines, 
yet the whole [was] assemblable in less than one hour.” Deepsouth Pack- 
ing Co. v. Laitram Corp., 406 U.S. 518, 524 (1972). 

2 See 35 U.S. C. §271(b) (1970 ed.) (“Whoever actively induces infringe- 
ment of a patent shall be liable as an infringer.”); §271(c) (rendering liable 
as a contributory infringer anyone who sells or imports a “component” of a 
patented invention, “knowing the same to be especially made or especially 
adapted for use in an infringement of such patent, and not a staple article 
or commodity of commerce suitable for substantial non-infringing use”). 
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from too narrow and technical an interpretation of the [Pat- 
ent Act].” IJd., at 529. Rejecting that argument, we re- 
ferred to prior decisions holding that “a combination patent 
protects only against the operable assembly of the whole and 
not the manufacture of its parts.” Jd., at 528. Congress’ 
codification of patent law, we said, signaled no intention to 
broaden the scope of the privilege. Jd., at 530 (“When, as 
here, the Constitution is permissive, the sign of how far Con- 
gress has chosen to go can come only from Congress.”). 
And we again emphasized that 


“lojur patent system makes no claim to extraterritorial 
effect; these acts of Congress do not, and were not in- 
tended to, operate beyond the limits of the United 
States; and we correspondingly reject the claims of oth- 
ers to such control over our markets.” I[d., at 531 (quot- 
ing Brown v. Duchesne, 19 How. 183, 195 (1857)). 


Absent “a clear congressional indication of intent,” we 
stated, courts had no warrant to stop the manufacture and 
sale of the parts of patented inventions for assembly and use 
abroad. 406 U.S., at 582. 

Focusing its attention on Deepsouth, Congress enacted 
§271(f). See Patent Law Amendments Act of 1984, $101, 
98 Stat. 3383; Fisch & Allen, The Application of Domestic 
Patent Law to Exported Software: 35 U.S.C. §271(f), 25 
U. Pa. J. Int’] Econ. L. 557, 565 (2004) (hereinafter Fisch & 
Allen) (“Congress specifically intended §271(f) as a response 
to the Supreme Court’s decision in Deepsouth”).? The 
provision expands the definition of infringement to include 


3 See also, e. g., Patent Law Amendments of 1984, 8. Rep. No. 98-663, 
pp. 2-3 (1984) (describing §271(f) as “a response to the Supreme Court’s 
1972 Deepsouth decision which interpreted the patent law not to make it 
infringement where the final assembly and sale is abroad”); Section-by- 
Section Analysis of H. R. 6286, 180 Cong. Rec. 28069 (1984) (“This proposal 
responds to the United States Supreme Court decision in Deepsouth .. . 
concerning the need for a legislative solution to close a loophole in [the] 
patent law.”). 
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supplying from the United States a patented invention’s 
components: 


“(1) Whoever without authority supplies or causes to 
be supplied in or from the United States all or a substan- 
tial portion of the components of a patented invention, 
where such components are uncombined in whole or in 
part, in such manner as to actively induce the combina- 
tion of such components outside of the United States in 
a manner that would infringe the patent if such combina- 
tion occurred within the United States, shall be liable as 
an infringer. 

“(2) Whoever without authority supplies or causes to 
be supplied in or from the United States any component 
of a patented invention that is especially made or espe- 
cially adapted for use in the invention and not a staple 
article or commodity of commerce suitable for substan- 
tial noninfringing use, where such component is uncom- 
bined in whole or in part, knowing that such component 
is so made or adapted and intending that such compo- 
nent will be combined outside of the United States in a 
manner that would infringe the patent if such combina- 
tion occurred within the United States, shall be liable as 
an infringer.” 35 U.S.C. §271(f). 


II 


Windows is designed, authored, and tested at Microsoft’s 
Redmond, Washington, headquarters. Microsoft sells Win- 
dows to end users and computer manufacturers, both foreign 
and domestic. Purchasing manufacturers install the soft- 
ware onto the computers they sell. Microsoft sends to each 
of the foreign manufacturers a master version of Windows, 
either on a disk or via encrypted electronic transmission. 
The manufacturer uses the master version to generate cop- 
ies. Those copies, not the master sent by Microsoft, are in- 
stalled on the foreign manufacturer’s computers. Once as- 
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sembly is complete, the foreign-made computers are sold to 
users abroad. App. to Pet. for Cert. 45a—46a.* 

AT&T’s patent (580 patent) is for an apparatus (as rele- 
vant here, a computer) capable of digitally encoding and com- 
pressing recorded speech. Windows, the parties agree, con- 
tains software that enables a computer to process speech in 
the manner claimed by the ’580 patent. In 2001, AT&T filed 
an infringement suit in the United States District Court for 
the Southern District of New York, charging Microsoft with 
liability for domestic and foreign installations of Windows. 

Neither Windows software (e. g., in a box on the shelf) nor 
a computer standing alone (7. e., without Windows installed) 
infringes AT&T’s patent. Infringement occurs only when 
Windows is installed on a computer, thereby rendering it 
capable of performing as the patented speech processor. 
Microsoft stipulated that by installing Windows on its own 
computers during the software development process, it di- 
rectly infringed the ’580 patent.? Microsoft further ac- 
knowledged that by licensing copies of Windows to manufac- 
turers of computers sold in the United States, it induced 
infringement of AT&T’s patent.® Jd., at 42a; Brief for Peti- 
tioner 3-4; Brief for Respondent 9, 19. 

Microsoft denied, however, any liability based on the mas- 
ter disks and electronic transmissions it dispatched to for- 
eign manufacturers, thus joining issue with AT&T. By 
sending Windows to foreign manufacturers, AT&T con- 
tended, Microsoft “supplie[d] . . . from the United States,” 


‘Microsoft also distributes Windows to foreign manufacturers indi- 
rectly, by sending a master version to an authorized foreign “replicator”; 
the replicator then makes copies and ships them to the manufacturers. 
App. to Pet. for Cert. 45a—46a. 

5See 35 U.S.C. §271(a) (““[W]hoever without authority makes, uses, of- 
fers to sell, or sells any patented invention, within the United States or 
imports into the United States any patented invention during the term of 
the patent therefor, infringes the patent.”). 

®See §271(b) (“Whoever actively induces infringement of a patent shall 
be liable as an infringer.”). 
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for “combination” abroad, “components” of AT&T’s patented 
speech processor; accordingly, AT&T urged, Microsoft was 
liable under §271(f). See supra, at 445 (reproducing text of 
§271(f)). Microsoft responded that unincorporated soft- 
ware, because it is intangible information, cannot be typed a 
“component” of an invention under §271(f). In any event, 
Microsoft urged, the foreign-generated copies of Windows 
actually installed abroad were not “supplie[d] . . . from the 
United States.” Rejecting these responses, the District 
Court held Microsoft liable under §271(f). 71 USPQ 2d 1118 
(SDNY 2004). On appeal, a divided panel of the Court of 
Appeals for the Federal Circuit affirmed. 414 F. 3d 1366 
(2005). We granted certiorari, 549 U.S. 991 (2006), and 
now reverse. 
III 


A 


This case poses two questions: First, when, or in what 
form, does software qualify as a “component” under § 271(f)? 
Second, were “components” of the foreign-made computers 
involved in this case “supplie[d]” by Microsoft “from the 
United States”? ” 

As to the first question, no one in this litigation argues 
that software can never rank as a “component” under 
§271(f). The parties disagree, however, over the stage at 
which software becomes a component. Software, the “set of 
instructions, known as code, that directs a computer to per- 
form specified functions or operations,” Fantasy Sports 
Properties, Inc. v. SportsLine.com, Inc., 287 F. 3d 1108, 1118 
(CA Fed. 2002), can be conceptualized in (at least) two ways. 
One can speak of software in the abstract: the instructions 


™The record leaves unclear which paragraph of §271(f) AT&T’s claim 
invokes. While there are differences between §271(f)(1) and (£)(2), see, 
e. g., infra, at 458, n. 18, the parties do not suggest that those differences 
are outcome determinative. Cf. infra, at 454, n. 16 (explaining why both 
paragraphs yield the same result). For clarity’s sake, we focus our analy- 
sis on the text of §271(f)(1). 
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themselves detached from any medium. (An analogy: The 
notes of Beethoven’s Ninth Symphony.) One can alterna- 
tively envision a tangible “copy” of software, the instructions 
encoded on a medium such as a CD-ROM. (Sheet music for 
Beethoven’s Ninth.) AT&T argues that software in the ab- 
stract, not simply a particular copy of software, qualifies as 
a “component” under §271(f). Microsoft and the United 
States argue that only a copy of software, not software in 
the abstract, can be a component.® 

The significance of these diverse views becomes appar- 
ent when we turn to the second question: Were components 
of the foreign-made computers involved in this case “sup- 
plie[d]” by Microsoft “from the United States”? If the 
relevant components are the copies of Windows actually 
installed on the foreign computers, AT&T could not per- 
suasively argue that those components, though generated 
abroad, were “supplield] . . . from the United States” as 
§271(f) requires for liability to attach.’ If, on the other 
hand, Windows in the abstract qualifies as a component 
within §271(f)’s compass, it would not matter that the mas- 
ter copies of Windows software dispatched from the United 


’ Microsoft and the United States stress that to count as a component, 
the copy of software must be expressed as “object code.” “Software in 
the form in which it is written and understood by humans is called ‘source 
code.’ To be functional, however, software must be converted (or ‘com- 
piled’) into its machine-usable version,” a sequence of binary number in- 
structions typed “object code.” Brief for United States as Amicus Cu- 
riae 4, n. 1; 71 USPQ 2d 1118, 1119, n. 5 (SDNY 2004) (recounting 
Microsoft’s description of the software development process). It is stipu- 
lated that object code was on the master disks and electronic transmissions 
Microsoft dispatched from the United States. 

®On this view of “component,” the copies of Windows on the master 
disks and electronic transmissions that Microsoft sent from the United 
States could not themselves serve as a basis for liability, because those 
copies were not installed on the foreign manufacturers’ computers. See 
§271(f)) (encompassing only those components “combin[ed] . . . outside 
of the United States in a manner that would infringe the patent if such 
combination occurred within the United States”). 
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States were not themselves installed abroad as working 
parts of the foreign computers.’° 

With this explanation of the relationship between the two 
questions in view, we further consider the twin inquiries. 


B 


First, when, or in what form, does software become a 
“component” under §271(f)? We construe §271(f)’s terms 
“in accordance with [their] ordinary or natural meaning.” 
FDIC v. Meyer, 510 U.S. 471, 476 (1994). Section 271(f) ap- 
plies to the supply abroad of the “components of a patented 
invention, where such components are uncombined in whole 
or in part, in such manner as to actively induce the combi- 
nation of such components.” §271(f)(1) (emphasis added). 
The provision thus applies only to “such components”! as 
are combined to form the “patented invention” at issue. The 
patented invention here is AT&T’s speech-processing 
computer. 

Until it is expressed as a computer-readable “copy,” e. g., 
on a CD-ROM, Windows software—indeed any software de- 
tached from an activating medium—remains uncombinable. 
It cannot be inserted into a CD-ROM drive or downloaded 
from the Internet; it cannot be installed or executed on a 
computer. Abstract software code is an idea without phys- 
ical embodiment, and as such, it does not match § 271(f)’s 
categorization: “components” amenable to “combination.” 
Windows abstracted from a tangible copy no doubt is in- 
formation—a detailed set of instructions—and thus might 


The Federal Circuit panel in this case, relying on that court’s prior 
decision in Kolas Technologies Inc. v. Microsoft Corp., 399 F. 8d 1325 
(2005), held that software qualifies as a component under §271(f). We 
are unable to determine, however, whether the Federal Circuit panels 
regarded as a component software in the abstract, or a copy of software. 

“Component” is commonly defined as “a constituent part,” “element,” 
or “ingredient.” Webster’s Third New International Dictionary of the 
English Language 466 (1981). 
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be compared to a blueprint (or anything containing design 
information, e. g., a schematic, template, or prototype). A 
blueprint may contain precise instructions for the con- 
struction and combination of the components of a patented 
device, but it is not itself a combinable component of that 
device. AT&T and its amici do not suggest otherwise. 
Cf. Pellegrini v. Analog Devices, Inc., 375 F. 8d 1118, 1117- 
1119 (CA Fed. 2004) (transmission abroad of instructions 
for production of patented computer chips not covered by 
§ 271(f)). 

AT&T urges that software, at least when expressed as 
machine-readable object code, is distinguishable from design 
information presented in a blueprint. Software, unlike a 
blueprint, is “modular”; it is a stand-alone product developed 
and marketed “for use on many different types of computer 
hardware and in conjunction with many other types of soft- 
ware.” Brief for Respondent 5; Tr. of Oral Arg. 46. Soft- 
ware’s modularity persists even after installation; it can be 
updated or removed (deleted) without affecting the hardware 
on which it is installed. Jbid. Software, unlike a blueprint, 
is also “dynamic.” Jbid. After a device has been built ac- 
cording to a blueprint’s instructions, the blueprint’s work is 
done (as AT&T puts it, the blueprint’s instructions have been 
“exhausted,” ibid.). Software’s instructions, in contrast, are 
contained in and continuously performed by a computer. 
Brief for Respondent 27-28; Tr. of Oral Arg. 46. See also 
Eolas Technologies Inc. v. Microsoft Corp., 399 F. 3d 1825, 
1339 (CA Fed. 2005) (“[Sloftware code . . . drives the func- 
tional nucleus of the finished computer product.” (quoting 
Imagexpo, L. L. C. v. Microsoft Corp., 299 F. Supp. 2d 550, 
553 (ED Va. 2003))). 

The distinctions advanced by AT&T do not persuade us to 
characterize software, uncoupled from a medium, as a com- 
binable component. Blueprints too, or any design informa- 
tion for that matter, can be independently developed, bought, 
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and sold. Ifthe point of AT&T’s argument is that we do not 
see blueprints lining stores’ shelves, the same observation 
may be made about software in the abstract: What retailers 
sell, and consumers buy, are copies of software. Likewise, 
before software can be contained in and continuously per- 
formed by a computer, before it can be updated or deleted, 
an actual, physical copy of the software must be delivered 
by CD-ROM or some other means capable of interfacing 
with the computer.” 

Because it is so easy to encode software’s instructions onto 
a medium that can be read by a computer, AT&T intimates, 
that extra step should not play a decisive role under § 271(f). 
But the extra step is what renders the software a usable, 
combinable part of a computer; easy or not, the copy- 
producing step is essential. Moreover, many tools may be 
used easily and inexpensively to generate the parts of a de- 
vice. A machine for making sprockets might be used by a 
manufacturer to produce tens of thousands of sprockets an 
hour. That does not make the machine a “component” of 
the tens of thousands of devices in which the sprockets are 
incorporated, at least not under any ordinary understanding 
of the term “component.” Congress, of course, might have 
included within § 271(f)’s compass, for example, not only com- 
binable “components” of a patented invention, but also “in- 
formation, instructions, or tools from which those compo- 
nents readily may be generated.” It did not. In sum, a 


The dissent, embracing AT&T’s argument, contends that, “unlike a 
blueprint that merely instructs a user how to do something, software 
actually causes infringing conduct to occur.” Post, at 464 (opinion of STE- 
VENS, J.). We have emphasized, however, that Windows can “causf[e] in- 
fringing conduct to occur”—i.e., function as part of AT&T’s speech- 
processing computer—only when expressed as a computer-readable copy. 
Abstracted from a usable copy, Windows code is intangible, uncombinable 
information, more like notes of music in the head of a composer than 
“a roller that causes a player piano to produce sound.” Ibid. 
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copy of Windows, not Windows in the abstract, qualifies as 
a “component” under § 271(f).” 


C 


The next question, has Microsoft “supplie[d] . . . from the 
United States” components of the computers here involved? 
Under a conventional reading of §271(f)’s text, the answer 
would be “No,” for the foreign-made copies of Windows actu- 
ally installed on the computers were “supplie[d]” from places 
outside the United States. The Federal Circuit majority 
concluded, however, that “for software ‘components,’ the act 
of copying is subsumed in the act of ‘supplying.’” 414 F. 3d, 
at 1870. A master sent abroad, the majority observed, dif- 
fers not at all from the exact copies, easily, inexpensively, 
and swiftly generated from the master; hence “sending a sin- 
gle copy abroad with the intent that it be replicated invokes 
§271(f) liability for thle] foreign-made copies.” Jbid.; cf. 
post, at 464 (STEVENS, J., dissenting) (“[A] master disk is 
the functional equivalent of a warehouse of components... 
that Microsoft fully expects to be incorporated into foreign- 
manufactured computers.”). 

Judge Rader, dissenting, noted that “supplying” is ordi- 
narily understood to mean an activity separate and distinct 
from any subsequent “copying, replicating, or reproducing— 
in effect manufacturing.” 414 F. 3d, at 1872-1373 (internal 
quotation marks omitted); see zd., at 1373 (“[Clopying and 
supplying are separate acts with different consequences— 
particularly when the ‘supplying’ occurs in the United States 
and the copying occurs in Diisseldorf or Tokyo. Asa matter 
of logic, one cannot supply one hundred components of a pat- 


13'We need not address whether software in the abstract, or any other 
intangible, can ever be a component under §271(f). If an intangible 
method or process, for instance, qualifies as a “patented invention” under 
§271(f) (a question as to which we express no opinion), the combinable 
components of that invention might be intangible as well. The invention 
before us, however, AT&T’s speech-processing computer, is a tangible 
thing. 
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ented invention without first making one hundred copies of 
the component ....”). He further observed: “The only true 
difference between making and supplying software compo- 
nents and physical components [of other patented inventions] 
is that copies of software components are easier to make and 
transport.” IJd., at 1374. But nothing in §271(f)’s text, 
Judge Rader maintained, renders ease of copying a relevant, 
no less decisive, factor in triggering liability for infringe- 
ment. See ibid. We agree. 

Section 271(f) prohibits the supply of components “from 
the United States ... in such manner as to actively induce 
the combination of such components.” §271(f)(1) (emphasis 
added). Under this formulation, the very components sup- 
plied from the United States, and not copies thereof, trigger 
§ 271(f) liability when combined abroad to form the patented 
invention at issue. Here, as we have repeatedly noted, see 
supra, at 441, 442, 445-446, the copies of Windows actually 
installed on the foreign computers were not themselves sup- 
plied from the United States. Indeed, those copies did not 
exist until they were generated by third parties outside the 
United States.’ Copying software abroad, all might agree, 


4Tn a footnote, Microsoft suggests that even a disk shipped from the 
United States, and used to install Windows directly on a foreign computer, 
would not give rise to liability under $271(f) if the disk were removed 
after installation. See Brief for Petitioner 37, n. 11; cf. post, at 460, 461- 
462 (ALITO, J., concurring in part). We need not and do not reach that 
issue here. 

15The dissent analogizes Microsoft’s supply of master versions of Win- 
dows abroad to “the export of an inventory of... knives to be warehoused 
until used to complete the assembly of an infringing machine.” Post, 
at 463. But as we have underscored, foreign-made copies of Windows, 
not the masters Microsoft dispatched from the United States, were in- 
stalled on the computers here involved. A more apt analogy, therefore, 
would be the export of knives for copying abroad, with the foreign-made 
copies “warehoused until used to complete the assembly of an infringing 
machine.” Jbid. Without stretching §271(f) beyond the text Congress 
composed, a copy made entirely abroad does not fit the description “sup- 
plie[d] .. . from the United States.” 
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is indeed easy and inexpensive. But the same could be said 
of other items: “Keys or machine parts might be copied from 
a master; chemical or biological substances might be created 
by reproduction; and paper products might be made by elec- 
tronic copying and printing.” Brief for United States as 
Amicus Curiae 24. See also supra, at 451-452 (rejecting 
argument similarly based on ease of copying in construing 
“component”). Section 271(f) contains no instruction to 
gauge when duplication is easy and cheap enough to deem a 
copy in fact made abroad nevertheless “supplie[d] . . . from 
the United States.” The absence of anything addressing 
copying in the statutory text weighs against a judicial deter- 
mination that replication abroad of a master dispatched from 
the United States “supplies” the foreign-made copies from 
the United States within the intendment of § 271(f)." 


D 


Any doubt that Microsoft’s conduct falls outside § 271(f)’s 
compass would be resolved by the presumption against ex- 
traterritoriality, on which we have already touched. See 
supra, at 442,444. The presumption that United States law 
governs domestically but does not rule the world applies 


16Qur analysis, while focusing on §271(f)(1), is equally applicable to 
§271(f)(2). But cf. post, at 463 (STEVENS, J., dissenting) (asserting “para- 
graph (2)... best supports AT&T’s position here”). While the two para- 
graphs differ, among other things, on the quantity of components that 
must be “supplie[d] .. . from the United States” for liability to attach, see 
infra, at 458, n. 18, that distinction does not affect our analysis. Para- 
graph (2), like (1), covers only a “component” amenable to “combination.” 
§271(f)(2); see supra, at 449-452 (explaining why Windows in the abstract 
is not acombinable component). Paragraph (2), like (1), encompasses only 
the “suppl[y] .. . from the United States” of “such [a] component” as will 
itself “be combined outside of the United States.” §271(f)(2); see supra, 
at 452-453 and this page (observing that foreign-made copies of Windows 
installed on computers abroad were not “supplie[d] . . . from the United 
States”). It is thus unsurprising that AT&T does not join the dissent in 
suggesting that the outcome might turn on whether we view the case 
under paragraph (1) or (2). 
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with particular force in patent law. The traditional under- 
standing that our patent law “operate[s] only domestically 
and dloes] not extend to foreign activities,” Fisch & Allen 
559, is embedded in the Patent Act itself, which provides 
that a patent confers exclusive rights in an invention within 
the United States. 35 U.S.C. $154(a)(1) (patentee’s rights 
over invention apply to manufacture, use, or sale “through- 
out the United States” and to importation “into the United 
States”). See Deepsouth, 406 U.S., at 531 (“Our patent sys- 
tem makes no claim to extraterritorial effect”; our legislation 
“d[oes] not, and [was] not intended to, operate beyond the 
limits of the United States, and we correspondingly reject 
the claims of others to such control over our markets.” 
(quoting Brown, 19 How., at 195)). 

As a principle of general application, moreover, we have 
stated that courts should “assume that legislators take ac- 
count of the legitimate sovereign interests of other nations 
when they write American laws.” F. Hoffmann-La Roche 
Ltd v. Empagran S. A., 542 U.S. 155, 164 (2004); see EEOC 
v. Arabian American Oil Co., 499 U.S. 244, 248 (1991). 
Thus, the United States accurately conveyed in this case: 
“Foreign conduct is [generally] the domain of foreign law,” 
and in the area here involved, in particular, foreign law “may 
embody different policy judgments about the relative rights 
of inventors, competitors, and the public in patented inven- 
tions.” Brief for United States as Amicus Curiae 28. Ap- 
plied to this case, the presumption tugs strongly against con- 
struction of §271(f) to encompass as a “component” not only 
a physical copy of software, but also software’s intangible 
code, and to render “supplie[d] . . . from the United States” 
not only exported copies of software, but also duplicates 
made abroad. 

AT&T argues that the presumption is inapplicable because 
Congress enacted § 271(f) specifically to extend the reach of 
United States patent law to cover certain activity abroad. 
But as this Court has explained, “the presumption is not de- 
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feated .. . just because [a statute] specifically addresses [an] 
issue of extraterritorial application,” Smith v. United States, 
507 U.S. 197, 204 (1993); it remains instructive in determin- 
ing the extent of the statutory exception, see Empagran, 
542 U.S., at 161-162, 164-165; Smith, 507 U.S., at 204. 

AT&T alternately contends that the presumption holds no 
sway here given that §271(f), by its terms, applies only to 
domestic conduct, 7. e., to the supply of a patented invention’s 
components “from the United States.” §271(f)0). AT&T’s 
reading, however, “converts a single act of supply from the 
United States into a springboard for liability each time a 
copy of the software is subsequently made [abroad] and com- 
bined with computer hardware [abroad] for sale [abroad.]” 
Brief for United States as Amicus Curiae 29; see 414 F. 3d, 
at 1378, 1375 (Rader, J., dissenting). In short, foreign law 
alone, not United States law, currently governs the manufac- 
ture and sale of components of patented inventions in foreign 
countries. If AT&T desires to prevent copying in foreign 
countries, its remedy today lies in obtaining and enforcing 
foreign patents. See Deepsouth, 406 U.S., at 5381.17 


IV 


AT&T urges that reading § 271(f) to cover only those cop- 
ies of software actually dispatched from the United States 
creates a “loophole” for software makers. Liability for in- 
fringing a United States patent could be avoided, as Micro- 
soft’s practice shows, by an easily arranged circumven- 
tion: Instead of making installation copies of software in 
the United States, the copies can be made abroad, swiftly 
and at small cost, by generating them from a master supplied 


AT&T has secured patents for its speech processor in Canada, France, 
Germany, Great Britain, Japan, and Sweden. App. in No. 04-1285 (CA 
Fed.), p. 1477. AT&T and its amici do not relate what protections and 
remedies are, or are not, available under these foreign regimes. Cf. Brief 
for Respondent 46 (observing that “foreign patent protections are some- 
times weaker than their U. S. counterparts” (emphasis added)). 
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from the United States. The Federal Circuit majority found 
AT&T’s plea compelling: 


“Were we to hold that Microsoft’s supply by exportation 
of the master versions of the Windows® software—spe- 
cifically for the purpose of foreign replication—avoids 
infringement, we would be subverting the remedial na- 
ture of §271(f), permitting a technical avoidance of the 
statute by ignoring the advances in a field of technol- 
ogy—and its associated industry practices—that devel- 
oped after the enactment of §271(f). . . . Section 271(f), 
if it is to remain effective, must therefore be interpreted 
in a manner that is appropriate to the nature of the tech- 
nology at issue.” 414 F. 3d, at 1371. 


While the majority’s concern is understandable, we are not 
persuaded that dynamic judicial interpretation of §271(f) is 
in order. The “loophole,” in our judgment, is properly left 
for Congress to consider, and to close if it finds such action 
warranted. 

There is no dispute, we note again, that $271(f) is inappli- 
cable to the export of design tools—blueprints, schematics, 
templates, and prototypes—all of which may provide the in- 
formation required to construct and combine overseas the 
components of inventions patented under United States law. 
See supra, at 449-452. We have no license to attribute to 
Congress an unstated intention to place the information 
Microsoft dispatched from the United States in a separate 
category. 

Section 271(f) was a direct response to a gap in our pat- 
ent law revealed by this Court’s Deepsouth decision. See 
supra, at 444, and n. 3. The facts of that case were undeni- 
ably at the fore when §271(f) was in the congressional hop- 
per. In Deepsouth, the items exported were kits containing 
all the physical, readily assemblable parts of a shrimp de- 
veining machine (not an intangible set of instructions), and 
those parts themselves (not foreign-made copies of them) 
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would be combined abroad by foreign buyers. Having at- 
tended to the gap made evident in Deepsouth, Congress did 
not address other arguable gaps: Section 271(f) does not 
identify as an infringing act conduct in the United States 
that facilitates making a component of a patented invention 
outside the United States; nor does the provision check “sup- 
pllying] . . . from the United States” information, instruc- 
tions, or other materials needed to make copies abroad.'® 
Given that Congress did not home in on the loophole AT&T 
describes, and in view of the expanded extraterritorial 
thrust AT&T’s reading of §271(f) entails, our precedent leads 
us to leave in Congress’ court the patent-protective determi- 
nation AT&T seeks. Cf. Sony Corp. of America v. Univer- 
sal City Studios, Inc., 464 U.S. 417, 481 (1984) (“In a case 
like this, in which Congress has not plainly marked our 
course, we must be circumspect in construing the scope of 
rights created by a legislative enactment which never con- 
templated such a calculus of interests.”). 

Congress is doubtless aware of the ease with which soft- 
ware (and other electronic media) can be copied, and has not 
left the matter untouched. In 1998, Congress addressed 
“the ease with which pirates could copy and distribute a 
copyrightable work in digital form.” Universal City Stu- 
dios, Inc. v. Corley, 273 F. 3d 429, 485 (CA2 2001). The re- 
sulting measure, the Digital Millennium Copyright Act, 17 
U.S. C. $1201 et seq., “backed with legal sanctions the efforts 
of copyright owners to protect their works from piracy 
behind digital walls such as encryption codes or password 
protections.” Universal City Studios, 273 F. 3d, at 435. If 


18 Section 271(f)’s text does, in one respect, reach past the facts of Deep- 
south. While Deepsouth exported kits containing all the parts of its de- 
veining machines, § 271(f)(1) applies to the supply abroad of “all or a sub- 
stantial portion of” a patented invention’s components. And §271(f)(2) 
applies to the export of even a single component if it is “especially made 
or especially adapted for use in the invention and not a staple article or 
commodity of commerce suitable for substantial noninfringing use.” 
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the patent law is to be adjusted better “to account for the 
realities of software distribution,” 414 F. 3d, at 1370, the al- 
teration should be made after focused legislative consider- 
ation, and not by the Judiciary forecasting Congress’ likely 
disposition. 

* * * 


For the reasons stated, the judgment of the Court of Ap- 
peals for the Federal Circuit is 
Reversed. 


THE CHIEF JUSTICE took no part in the consideration or 
decision of this case. 


JUSTICE ALITO, with whom JUSTICE THOMAS and JUSTICE 
BREYER join, concurring as to all but footnote 14. 


I agree with the Court that no “component[s]” of the 
foreign-made computers involved in this case were “sup- 
plie[d]” by Microsoft “from the United States.” 35 U.S.C. 
§271(f)(1). I write separately because I reach this conclu- 
sion through somewhat different reasoning. 


I 


Computer programmers typically write programs in a 
“human readable” programming language. This “ ‘source 
code’” is then generally converted by the computer into a 
“machine readable code” or “machine language” expressed 
in a binary format. Brief for Respondent 5, n. 1 (iting R. 
White, How Computers Work 87, 94 (8th ed. 2006)); E. Wal- 
ters, Essential Guide to Computing 204-205 (2001). During 
the Windows writing process, the program exists in the form 
of machine readable code on the magnetic tape fields of Mi- 
crosoft’s computers’ hard drives. White, supra, at 144-145; 
Walters, supra, at 54-55. 

When Microsoft finishes writing its Windows program in 
the United States, it encodes Windows onto CD-ROMs 
known as “ ‘golden master|s]’” in the form of machine read- 
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able code. App. 31, 44. This is done by engraving each 
disk in a specific way such that another computer can read 
the engravings, understand what they mean, and write the 
code onto the magnetic fields of its hard drive. Jbid.; Brief 
for Petitioner 4, n. 2. 

Microsoft ships these disks (or sends the code via elec- 
tronic transmission) abroad, where the code is copied onto 
other disks that are then placed into foreign-made computers 
for purposes of installing the Windows program. App. 31- 
32, 445-8. No physical aspect of a Windows CD-ROM— 
original disk or copy—is ever incorporated into the computer 
itself. See Stenograph L. L. C. v. Bossard Assocs., Inc., 144 
F. 3d 96, 100 (CADC 1998) (noting that, within the context of 
the Copyright Act, “installation of software onto a computer 
results in ‘copying’”); White, swpra, at 144-145, 172-173. 
The intact CD-ROM is then removed and may be discarded 
without affecting the computer’s implementation of the 
code.* The parties agree for purposes of this litigation that 
a foreign-made computer containing the Windows code 
would violate AT&T’s patent if present in the United States. 
App. to Pet. for Cert. 42a, 5. 


II 
A 


I agree with the Court that a component of a machine, 
whether a shrimp deveiner or a personal computer, must be 
something physical. Ante, at 449-452. This is because the 
word “component,” when concerning a physical device, is 
most naturally read to mean a physical part of the device. 
See Webster’s Third New International Dictionary 466 
(1976) (component is “constituent part: INGREDIENT”); Ran- 
dom House Dictionary of the English Language 301 (1967) 


*In a sense, the whole process is akin to an author living prior to the 
existence of the printing press, who created a story in his mind, wrote a 
manuscript, and sent it to a scrivener, who in turn copied the story by 
hand into a blank book. 
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(component is “a component part; constituent”). Further- 
more, §271(f) requires that the component be “combined” 
with other components to form the infringing device, mean- 
ing that the component must remain a part of the device. 
Webster’s, supra, at 452 (combine means “to join in physical 
or chemical union”; “to become one”; “to unite into a chemical 
compound”); Random House, supra, at 293 (combine means 
“to bring or join into a close union or whole”). For these 
reasons, I agree with the Court that a set of instructions on 
how to build an infringing device, or even a template of the 
device, does not qualify as a component. Ante, at 449-450. 


B 


As the parties agree, an inventor can patent a machine 
that carries out a certain process, and a computer may con- 
stitute such a machine when it executes commands—given 
to it by code—that allow it to carry out that process. Such 
a computer would not become an infringing device until 
enough of the code is installed on the computer to allow it to 
execute the process in question. The computer would not 
be an infringing device prior to the installation, or even dur- 
ing the installation. And the computer remains an infring- 
ing device after the installation process because, even though 
the original installation device (such as a CD-ROM) has been 
removed from the computer, the code remains on the hard 
drive. 

Ill 


Here, Windows software originating in the United States 
was sent abroad, whether on a master disk or by means of 
an electronic transmission, and eventually copied onto the 
hard drives of the foreign-made computers. Once the copy- 
ing process was completed, the Windows program was re- 
corded in a physical form, 7. e., in magnetic fields on the 
computers’ hard drives. See Brief for Respondent 5. The 
physical form of the Windows program on the master disk, 
i.é., the engravings on the CD-ROM, remained on the disk 
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in a form unchanged by the copying process. See Brief for 
Petitioner 4, n. 2 (iting White, How Computers Work, at 
144-145, 172-173). There is nothing in the record to suggest 
that any physical part of the disk became a physical part of 
the foreign-made computer, and such an occurrence would be 
contrary to the general workings of computers. 

Because no physical object originating in the United 
States was combined with these computers, there was no 
violation of §271(f). Accordingly, it is irrelevant that the 
Windows software was not copied onto the foreign-made 
computers directly from the master disk or from an elec- 
tronic transmission that originated in the United States. To 
be sure, if these computers could not run Windows without 
inserting and keeping a CD-ROM in the appropriate drive, 
then the CD-ROMs might be components of the computer. 
But that is not the case here. 


ok ok ok 


Because the physical incarnation of code on the Windows 
CD-ROM supplied from the United States is not a “com- 
ponent” of an infringing device under §271(f), it logically 
follows that a copy of such a CD-ROM also is not a compo- 
nent. For this reason, I join the Court’s opinion, except 
for footnote 14. 


JUSTICE STEVENS, dissenting. 


As the Court acknowledges, “[p]lausible arguments can be 
made for and against extending §271(f) to the conduct 
charged in this case as infringing AT&T’s patent.” Ante, 
at 442. Strong policy considerations, buttressed by the pre- 
sumption against the application of domestic patent law in 
foreign markets, support Microsoft Corporation’s position. 
I am, however, persuaded that an affirmance of the Court of 
Appeals’ judgment is more faithful to the intent of the Con- 
eress that enacted § 271(f) than a reversal. 
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The provision was a response to our decision in Deepsouth 
Packing Co. v. Laitram Corp., 406 U.S. 518 (1972), holding 
that a patent on a shrimp deveining machine had not been 
infringed by the export of components for assembly abroad. 
Paragraph (1) of §271(f) would have been sufficient on its 
own to overrule Deepsouth,* but it is paragraph (2) that best 
supports AT&T’s position here. It provides: 


“Whoever without authority supplies or causes to be 
supplied in or from the United States any component of 
a patented invention that is especially made or espe- 
cially adapted for use in the invention and not a staple 
article or commodity of commerce suitable for substan- 
tial noninfringing use, where such component is uncom- 
bined in whole or in part, knowing that such component 
is so made or adapted and intending that such compo- 
nent will be combined outside of the United States in a 
manner that would infringe the patent if such combina- 
tion occurred within the United States, shall be liable as 
an infringer.” §271(f)(2). 


Under this provision, the export of a specially designed knife 
that has no use other than as a part of a patented deveining 
machine would constitute infringement. It follows that 
§271(f)(2) would cover the export of an inventory of such 
knives to be warehoused until used to complete the assembly 
of an infringing machine. 

The relevant component in this case is not a physical item 
like a knife. Both Microsoft and the Court think that means 
it cannot be a “component.” See ante, at 449. But ifa disk 


*“Whoever without authority supplies or causes to be supplied in or 
from the United States all or a substantial portion of the components of a 
patented invention, where such components are uncombined in whole or 
in part, in such manner as to actively induce the combination of such com- 
ponents outside of the United States in a manner that would infringe the 
patent if such combination occurred within the United States, shall be 
liable as an infringer.” 35 U.S.C. §271(f)(1). 
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with software inscribed on it is a “component,” I find it diffi- 
cult to understand why the most important ingredient of that 
component is not also a component. Indeed, the master disk 
is the functional equivalent of a warehouse of components— 
components that Microsoft fully expects to be incorporated 
into foreign-manufactured computers. Put somewhat dif- 
ferently: On the Court’s view, Microsoft could be liable under 
§271(f) only if it sends individual copies of its software di- 
rectly from the United States with the intent that each copy 
would be incorporated into a separate infringing computer. 
But it seems to me that an indirect transmission via a master 
disk warehouse is likewise covered by § 271(f). 

I disagree with the Court’s suggestion that because soft- 
ware is analogous to an abstract set of instructions, it cannot 
be regarded as a “component” within the meaning of § 271(f). 
See ante, at 449-450. Whether attached or detached from 
any medium, software plainly satisfies the dictionary defini- 
tion of that word. See ante, at 449, n. 11 (observing that 
“elomponent’ is commonly defined as ‘a constituent part,’ 
‘element,’ or ‘ingredient’”). And unlike a blueprint that 
merely instructs a user how to do something, software actu- 
ally causes infringing conduct to occur. It is more like a 
roller that causes a player piano to produce sound than sheet 
music that tells a pianist what to do. Moreover, it is surely 
not “a staple article or commodity of commerce suitable for 
substantial noninfringing use” as that term is used in 
§271(f)(2). On the contrary, its sole intended use is an in- 
fringing use. 

I would therefore affirm the judgment of the Court of 
Appeals. 


OCTOBER TERM, 2006 465 


Syllabus 


SCHRIRO, DIRECTOR, ARIZONA DEPARTMENT OF 
CORRECTIONS v. LANDRIGAN, Aka HILL 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE NINTH CIRCUIT 


No. 05-1575. Argued January 9, 2007—Decided May 14, 2007 


Respondent Landrigan refused to allow his counsel to present the testi- 
mony of his ex-wife and birth mother as mitigating evidence at his sen- 
tencing hearing for a felony-murder conviction. He also interrupted as 
counsel tried to proffer other evidence, and he told the Arizona trial 
judge he did not wish to present any mitigating evidence and to “bring 
on” the death penalty. The court sentenced him to death, and the sen- 
tence was affirmed. The state postconviction court rejected Landri- 
gan’s claim that his counsel was ineffective for failing to conduct further 
investigation into mitigating circumstances, finding that he had in- 
structed counsel at sentencing not to present any mitigating evidence 
at all. Landrigan then filed a federal habeas petition under 28 U.S. C. 
§2254. Exercising its discretion, the District Court refused to grant 
him an evidentiary hearing because he could not make out even a color- 
able ineffective-assistance-of-counsel claim. The en bance Ninth Circuit 
reversed, holding that Landrigan’s counsel’s performance fell below the 
standard required by Strickland v. Washington, 466 U.S. 668. 


Held: The District Court did not abuse its discretion in refusing to grant 
Landrigan an evidentiary hearing. Pp. 473-481. 

(a) The Antiterrorism and Effective Death Penalty Act of 1996 has 
not changed the basic rule that the decision to grant an evidentiary 
hearing is left to the district court’s sound discretion, but it has changed 
the standards for granting federal habeas relief by prohibiting such re- 
lief unless a state court’s adjudication “resulted in a decision that was 
contrary to, or involved an unreasonable application of, clearly estab- 
lished Federal law, as determined by [this Court],” § 2254(d)(1), or “was 
based on an unreasonable determination of the facts in light of the evi- 
dence presented in the State court proceeding,” §2254(d)(2). Because 
§ 2254’s deferential standards control whether to grant habeas relief, 
a federal court must take into account those standards in deciding 
whether an evidentiary hearing is appropriate. In deciding whether to 
grant an evidentiary hearing, a federal court must consider whether the 
hearing could enable an applicant to prove the petition’s factual allega- 
tions, which, if true, would entitle the applicant to federal habeas relief. 
It follows that if the record refutes the applicant’s factual allegations or 
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otherwise precludes habeas relief, a district court is not required to hold 
an evidentiary hearing. Pp. 473-475. 

(b) Contrary to the Ninth Circuit’s reasoning, the District Court was 
well within its discretion to determine that, even with the benefit of an 
evidentiary hearing, Landrigan could not develop a factual record enti- 
tling him to federal habeas relief. Pp. 475-480. 

(1) The Ninth Circuit concluded that the Arizona state courts’ find- 
ings that Landrigan had instructed his counsel not to offer any miti- 
gating evidence took Landrigan’s sentencing colloquy out of context, 
amounting to an unreasonable determination of the facts. However, the 
colloquy’s language plainly indicates that Landrigan told his counsel not 
to present any mitigating evidence, and the record conclusively dispels 
the Circuit’s conclusion that Landrigan’s statements referred to only his 
ex-wife’s and birth mother’s testimony. On that record, the state 
court’s determination that Landrigan refused to allow the presentation 
of any mitigating evidence was a reasonable determination of the facts. 
Thus, it was not an abuse of discretion for the District Court to conclude 
that Landrigan could not overcome § 2254(d)(2)’s bar to granting federal 
habeas relief. That court was entitled to conclude that regardless of 
what information counsel might have uncovered in his investigation, 
Landrigan would have interrupted and refused to allow him to present 
it. Thus, it could conclude that because of his established recalcitrance, 
Landrigan could not demonstrate prejudice under Strickland even if 
granted an evidentiary hearing. Pp. 475-477. 

(2) The Ninth Circuit also erred in finding two alternative reasons 
for its holding. It concluded that the Arizona courts’ determination 
that Landrigan’s claims were frivolous and meritless was an unreason- 
able application of this Court’s precedent, based on the belief, derived 
from Wiggins v. Smith, 539 U.S. 510, that his last minute decision to 
block testimony could not excuse his counsel’s failure to do an adequate 
investigation before sentencing. However, this Court has never ad- 
dressed a situation in which a client interferes with counsel’s efforts to 
present mitigating evidence to a sentencing court. Thus, it was not 
objectively unreasonable for the Arizona postconviction court to con- 
clude that a defendant who refused to allow any mitigating evidence to 
be presented could not establish Strickland prejudice based on his coun- 
sel’s failure to investigate further possible mitigating evidence. The 
Ninth Circuit also found that the record does not indicate that Landri- 
gan’s decision was informed and knowing, or that he understood its con- 
sequences. This Court has never held that an “informed and knowing” 
requirement exists with respect to the decision not to introduce mitigat- 
ing evidence. But even assuming such a requirement exists in this 
case, Landrigan cannot benefit from it. First, because he never devel- 
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oped his claim properly before the Arizona courts, §2254(e)(2) barred 
the District Court from granting an evidentiary hearing on that basis. 
Second, his counsel told the sentencing court in Landrigan’s presence 
that he had carefully explained to Landrigan the importance of mitigat- 
ing evidence in death penalty cases and his duty as counsel to disclose 
mitigating factors for consideration. In light of Landrigan’s demon- 
strated propensity for interjecting himself into the proceedings, it is 
doubtful that he would have sat idly by while counsel lied about such 
discussions. Third, it is apparent from Landrigan’s statement to the 
sentencing court to bring on the death penalty that he clearly under- 
stood the consequences of telling the judge that there were no relevant 
mitigating circumstances. Pp. 477-480. 

(c) The Ninth Circuit also erred in rejecting the District Court’s find- 
ing that the poor quality of Landrigan’s alleged mitigating evidence pre- 
vented him from making a colorable prejudice claim. Because most of 
the evidence that Landrigan now wishes to offer would have been of- 
fered by his birth mother and ex-wife had he allowed them to testify, 
and because the sentencing court had much of the evidence before it by 
way of counsel’s proffer, the District Court could reasonably conclude 
that any additional evidence would have made no difference in the sen- 
tencing. Pp. 480-481. 

(d) Even assuming the truth of all the facts Landrigan sought to 
prove at an evidentiary hearing, he still could not be granted federal 
habeas relief because the state courts’ factual determination that he 
would not have allowed counsel to present any mitigating evidence at 
sentencing is not an unreasonable determination of the facts under 
§ 2254(d)(2), and the mitigating evidence he seeks to introduce would not 
have changed the result. P. 481. 


441 F. 3d 638, reversed and remanded. 


THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and SCALIA, KENNEDY, and ALITO, JJ., joined. STEVENS, J., filed a dis- 
senting opinion, in which SOUTER, GINSBURG, and BREYER, JJ., joined, 
post, p. 482. 


Kent E. Cattani, Assistant Attorney General of Arizona, 
argued the cause for petitioner. With him on the briefs 
were Terry Goddard, Attorney General, Mary R. O’Grady, 
Solicitor General, and Patricia Nigro, Assistant Attorney 
General. 

Donald B. Verrilli, Jr., argued the cause for respondent. 
With him on the brief were Jon M. Sands, Dale A. Baich, 
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Sylvia J. Lett, Ian Heath Gershengorn, Elaine J. Golden- 
berg, and Scott B. Wilkens.* 


JUSTICE THOMAS delivered the opinion of the Court. 


In cases where an applicant for federal habeas relief is not 
barred from obtaining an evidentiary hearing by 28 U.S. C. 
§ 2254(e)(2), the decision to grant such a hearing rests in the 
discretion of the district court. Here, the District Court de- 
termined that respondent could not make out a colorable 
claim of ineffective assistance of counsel and therefore was 
not entitled to an evidentiary hearing. It did so after re- 
viewing the state-court record and expanding the record to 


*Briefs of amici cwriae urging reversal were filed for the State of Cali- 
fornia et al. by Bill Lockyer, Attorney General of California, Manuel M. 
Medeiros, State Solicitor General, Mary Jo Graves, Chief Assistant Attor- 
ney General, Pamela C. Hamanaka, Senior Assistant Attorney General, 
Donald E. De Nicola, Deputy State Solicitor General, Keith H. Borjon, 
Supervising Deputy Attorney General, and Kristofer Jorstad and James 
William Bilderback II, Deputy Attorneys General, by Kevin T. Kane, 
Chief State’s Attorney of Connecticut, and by the Attorneys General for 
their respective States as follows: Troy King of Alabama, Mike Beebe of 
Arkansas, John W. Suthers of Colorado, Thurbert E. Baker of Georgia, 
Lawrence G. Wasden of Idaho, Steve Carter of Indiana, Gregory D. Stuwmbo 
of Kentucky, Charles C. Foti, Jr., of Louisiana, Jim Hood of Mississippi, 
Jeremiah W. (Jay) Nixon of Missouri, Mike McGrath of Montana, Jon 
Bruning of Nebraska, George J. Chanos of Nevada, Kelly A. Ayotte of 
New Hampshire, Jim Petro of Ohio, W. A. Drew Edmondson of Oklahoma, 
Hardy Myers of Oregon, Thomas W. Corbett, J7., of Pennsylvania, Henry 
D. McMaster of South Carolina, Lawrence E. Long of South Dakota, Greg 
Abbott of Texas, Mark L. Shurtleff of Utah, Robert F. McDonnell of Vir- 
ginia, Rob McKenna of Washington, and Patrick J. Crank of Wyoming; 
and for the Criminal Justice Legal Foundation by Kent S. Scheidegger and 
Rhonda C. Canby. 

Briefs of amici curiae urging affirmance were filed for the American 
Bar Association by Karen J. Mathis, Lawrence J. Fox, and David J. Kess- 
ler; and for the National Association of Criminal Defense Lawyers by An- 
drew J. Pincus, Charles A. Rothfeld, Giovanna Shay, Christopher Lasch, 
and Pamela Harris. 
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include additional evidence offered by respondent. The 
Court of Appeals held that the District Court abused its dis- 
cretion in refusing to grant the hearing. We hold that it 
did not. 

I 


Respondent Jeffrey Landrigan was convicted in Oklahoma 
of second-degree murder in 1982. In 1986, while in custody 
for that murder, Landrigan repeatedly stabbed another in- 
mate and was subsequently convicted of assault and bat- 
tery with a deadly weapon. Three years later, Landrigan 
escaped from prison and murdered Chester Dean Dyer in 
Arizona. 

An Arizona jury found Landrigan guilty of theft, second- 
degree burglary, and felony murder for having caused the 
victim’s death in the course of a burglary. At sentencing, 
Landrigan’s counsel attempted to present the testimony of 
Landrigan’s ex-wife and birth mother as mitigating evidence. 
But at Landrigan’s request, both women refused to testify. 
When the trial judge asked why the witnesses refused, 
Landrigan’s counsel responded that “it’s at my client’s 
wishes.” App. to Pet. for Cert. D-3. Counsel explained 
that he had “advised [Landrigan] very strongly that I think 
it’s very much against his interests to take that particular 
position.” Jbid. The court then questioned Landrigan: 


“THE COURT: Mr. Landrigan, have you instructed 
your lawyer that you do not wish for him to bring any 
mitigating circumstances to my attention? 

“THE DEFENDANT: Yeah. 

“THE COURT: Do you know what that means? 

“THE DEFENDANT: Yeah. 

“THE COURT: Mr. Landrigan, are there mitigating 
circumstances I should be aware of? 

“THE DEFENDANT: Not as far as I’m concerned.” 
Id., at D-8 to D-4. 
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Still not satisfied, the trial judge directly asked the wit- 
nesses to testify. Both refused. The judge then asked 
counsel to make a proffer of the witnesses’ testimony. 
Counsel attempted to explain that the witnesses would tes- 
tify that Landrigan’s birth mother used drugs and alcohol 
(including while she was pregnant with Landrigan), that 
Landrigan abused drugs and alcohol, and that Landrigan had 
been a good father. 

But Landrigan would have none of it. When counsel tried 
to explain that Landrigan had worked in a legitimate job to 
provide for his family, Landrigan interrupted and stated, 
“If I wanted this to be heard, I’d have my wife say it.” 
Id., at D-6. Landrigan then explained that he was not only 
working but also “doing robberies supporting my family.” 
Id., at D-7. When counsel characterized Landrigan’s first 
murder as having elements of self-defense, Landrigan inter- 
rupted and clarified: “He didn’t grab me. I stabbed him.” 
Id., at D-9. Responding to counsel’s statement implying 
that the prison stabbing involved self-defense because the 
assaulted inmate knew Landrigan’s first murder victim, Lan- 
drigan interrupted to clarify that the inmate was not ac- 
quainted with his first victim, but just “a guy I got in an 
argument with. I stabbed him 14 times. It was lucky he 
lived.” Ibid. 

At the conclusion of the sentencing hearing, the judge 
asked Landrigan if he had anything to say. Landrigan made 
a brief statement that concluded, “I think if you want to give 
me the death penalty, just bring it right on. I’m ready for 
it.” Id., at D-16. 

The trial judge found two statutory aggravating circum- 
stances: that Landrigan murdered Dyer in expectation of pe- 
cuniary gain and that Landrigan was previously convicted of 
two felonies involving the use or threat of violence on an- 
other person. IJd., at D-23. In addition, the judge found 
two nonstatutory mitigating circumstances: that Landrigan’s 
family loved him and an absence of premeditation. Ibid. 
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Finally, the trial judge stated that she considered Landrigan 
“a person who has no scruples and no regard for human life 
and human beings.” Jbid. Based on these findings, the 
court sentenced Landrigan to death. On direct appeal, the 
Arizona Supreme Court unanimously affirmed Landrigan’s 
sentence and conviction. In addressing an ineffective- 
assistance-of-counsel claim not relevant here, the court noted 
that Landrigan had stated his “desire not to have mitigating 
evidence presented in his behalf.” State v. Landrigan, 176 
Ariz. 1, 8, 859 P. 2d 111, 118 (1998). 

On January 31, 1995, Landrigan filed a petition for state 
postconviction relief and alleged his counsel’s “fail[ure] to ex- 
plore additional grounds for arguing mitigation evidence.” 
App. to Pet. for Cert. F—-3 (internal quotation marks omit- 
ted). Specifically, Landrigan maintained that his counsel 
should have investigated the “biological component” of his 
violent behavior by interviewing his biological father and 
other relatives. Jd., at E-2. In addition, Landrigan stated 
that his biological father could confirm that his biological 
mother used drugs and alcohol while pregnant with Landri- 
gan. Ibid. 

The Arizona postconviction court, presided over by the 
same judge who tried and sentenced Landrigan, rejected 
Landrigan’s claim. The court found that “[Landrigan] 
instructed his attorney not to present any evidence at the 
sentencing hearing, [so] it is difficult to comprehend how 
[Landrigan] can claim counsel should have presented other 
evidence at sentencing.” Jd., at F-4. Noting Landrigan’s 
contention that he “ ‘would have cooperated’ ” had other miti- 
gating evidence been presented, the court concluded that 
Landrigan’s “statements at sentencing belie his new-found 
sense of cooperation.” Jbid. Describing Landrigan’s claim 
as “frivolous,” zd., at F—5, the court declined to hold an evi- 
dentiary hearing and dismissed Landrigan’s petition. The 
Arizona Supreme Court denied Landrigan’s petition for re- 
view on June 19, 1996. 
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Landrigan then filed a federal habeas application under 
§2254. The District Court determined, after “expand[ing] 
the record to include . . . evidence of [Landrigan’s] troubled 
background, his history of drug and alcohol abuse, and his 
family’s history of criminal behavior,” id., at C-22, that 
Landrigan could not demonstrate that he was prejudiced by 
any error his counsel may have made. Because Landrigan 
could not make out even a “colorable” ineffective-assistance- 
of-counsel claim, id., at C—46, the District Court refused to 
grant him an evidentiary hearing. 

On appeal, a unanimous panel of the Court of Appeals for 
the Ninth Circuit affirmed, but the full court granted rehear- 
ing en banc, Landrigan v. Stewart, 397 F. 3d 1235 (2005), and 
reversed. The en banc Court of Appeals held that Landri- 
gan was entitled to an evidentiary hearing because he raised 
a “colorable claim” that his counsel’s performance fell below 
the standard required by Strickland v. Washington, 466 
U.S. 668 (1984). 441 F. 3d 638, 650 (2006). With respect to 
counsel’s performance, the Ninth Circuit found that he “did 
little to prepare for the sentencing aspect of the case,” 7d., 
at 648, and that investigation would have revealed a wealth 
of mitigating evidence, including the family’s history of drug 
and alcohol abuse and propensity for violence. 

Turning to prejudice, the court held the Arizona post- 
conviction court’s determination that Landrigan refused to 
permit his counsel to present any mitigating evidence was 
“an ‘unreasonable determination of the facts.’” Id., at 647 
(quoting 28 U.S.C. §2254()(2)). The Court of Appeals 
found that when Landrigan stated that he did not want his 
counsel to present any mitigating evidence, he was clearly 
referring only to the evidence his attorney was about to in- 
troduce—that of his ex-wife and birth mother. 441 F. 3d, at 
646. The court further held that, even if Landrigan in- 
tended to forgo the presentation of all mitigation evidence, 
such a “last-minute decision cannot excuse his counsel’s fail- 
ure to conduct an adequate investigation prior to the sen- 
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tencing.” Jd., at 647. In conclusion, the court found “a 
reasonable probability that, if Landrigan’s allegations are 
true, the sentencing judge would have reached a different 
conclusion.” IJd., at 650. The court therefore remanded the 
case for an evidentiary hearing. 
We granted certiorari, 548 U.S. 941 (2006), and now 
reverse. 
II 


Prior to the Antiterrorism and Effective Death Penalty 
Act of 1996 (AEDPA), 110 Stat. 1214, the decision to grant 
an evidentiary hearing was generally left to the sound dis- 
cretion of district courts. Brown v. Allen, 344 U.S. 448, 
463-464 (1953); see also Townsend v. Sain, 372 U.S. 298, 313 
(1963). That basic rule has not changed. See 28 U.S.C. 
§ 2254, Rule 8(a) (“[T]he judge must review the answer [and] 
any transcripts and records of state-court proceedings . . . to 
determine whether an evidentiary hearing is warranted”). 

AEDPA, however, changed the standards for granting fed- 
eral habeas relief... Under AEDPA, Congress prohibited 
federal courts from granting habeas relief unless a state 
court’s adjudication of a claim “resulted in a decision that 
was contrary to, or involved an unreasonable application 
of, clearly established Federal law, as determined by the 
Supreme Court of the United States,” §2254(d)(1), or the rel- 
evant state-court decision “was based on an unreasonable de- 
termination of the facts in light of the evidence presented 
in the State court proceeding,” §2254(d)(2).. The question 
under AEDPA is not whether a federal court believes the 
state court’s determination was incorrect but whether that 
determination was unreasonable—a substantially higher 
threshold. See Williams v. Taylor, 529 U.S. 362, 410 (2000). 
AEDPA also requires federal habeas courts to presume the 


1 Although not at issue here, AEDPA generally prohibits federal habeas 
courts from granting evidentiary hearings when applicants have failed to 
develop the factual bases for their claims in state courts. 28 U.S.C. 
§ 2254(e)(2). 
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correctness of state courts’ factual findings unless applicants 
rebut this presumption with “clear and convincing evi- 
dence.” §2254(e)(1). 

In deciding whether to grant an evidentiary hearing, a 
federal court must consider whether such a hearing could 
enable an applicant to prove the petition’s factual allegations, 
which, if true, would entitle the applicant to federal habeas 
relief. See, e.g., Mayes v. Gibson, 210 F. 3d 1284, 1287 
(CA10 2000). Because the deferential standards prescribed 
by § 2254 control whether to grant habeas relief, a federal 
court must take into account those standards in deciding 
whether an evidentiary hearing is appropriate. See id., at 
1287-1288 (“Whether [an applicant’s] allegations, if proven, 
would entitle him to habeas relief is a question governed 
by [AEDPA]”).? 

It follows that if the record refutes the applicant’s factual 
allegations or otherwise precludes habeas relief, a district 
court is not required to hold an evidentiary hearing. The 
Ninth Circuit has recognized this point in other cases, hold- 
ing that “an evidentiary hearing is not required on issues 
that can be resolved by reference to the state court record.” 
Totten v. Merkle, 137 F. 3d 1172, 1176 (1998) (emphasis de- 
leted) (affirming the denial of an evidentiary hearing where 
the applicant’s factual allegations “fifew] in the face of logic 
in light of... [the applicant’s] deliberate acts which are easily 
discernible from the record”). This approach is not unique 
to the Ninth Circuit. See Anderson v. Attorney General of 
Kan., 425 F. 3d 858, 858-859 (CA10 2005) (holding that no 
evidentiary hearing is required if the applicant’s allegations 
are contravened by the existing record); cf. Clark v. Johnson, 
202 F. 3d 760, 767 (CA5 2000) (holding that no hearing is 
required when the applicant has failed to present clear and 


?Indeed, the Court of Appeals below, recognizing this point, applied 
§ 2254(d)(2) to reject certain of the Arizona court’s factual findings that 
established a hearing would be futile. 
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convincing evidence to rebut a state court’s factual findings); 
Campbell v. Vaughn, 209 F. 3d 280, 290 (CA8 2000) (same). 

This principle accords with AEDPA’s acknowledged pur- 
pose of “reduc[ing] delays in the execution of state and fed- 
eral criminal sentences.” Woodford v. Garceau, 538 U.S. 
202, 206 (2003) (citing Williams v. Taylor, supra, at 386 
(opinion of STEVENS, J.) (“Congress wished to curb delays, 
to prevent ‘retrials’ on federal habeas, and to give effect to 
state convictions to the extent possible under law”)). If dis- 
trict courts were required to allow federal habeas applicants 
to develop even the most insubstantial factual allegations in 
evidentiary hearings, district courts would be forced to re- 
open factual disputes that were conclusively resolved in the 
state courts. With these standards in mind, we turn to the 
facts of this case. 

III 


For several reasons, the Court of Appeals believed that 
Landrigan might be entitled to federal habeas relief and that 
the District Court, therefore, abused its discretion by deny- 
ing Landrigan an evidentiary hearing. To the contrary, the 
District Court was well within its discretion to determine 
that, even with the benefit of an evidentiary hearing, Landri- 
gan could not develop a factual record that would entitle him 
to habeas relief. 

A 


The Court of Appeals first addressed the State’s conten- 
tion that Landrigan instructed his counsel not to offer any 
mitigating evidence. If Landrigan issued such an instruc- 
tion, counsel’s failure to investigate further could not have 
been prejudicial under Strickland. The Court of Appeals 
rejected the findings of “the Arizona Supreme Court (on di- 
rect appeal) and the Arizona Superior Court (on habeas re- 
view)” that Landrigan instructed his counsel not to introduce 
any mitigating evidence. 441 F. 3d, at 646. According to 
the Ninth Circuit, those findings took Landrigan’s colloquy 
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with the sentencing court out of context in a manner that 
“amounts to an ‘unreasonable determination of the facts.’” 
Id., at 647 (quoting 28 U.S. C. §2254(d)(2)). 

Upon review of record material and the transcripts from 
the state courts, we disagree. As a threshold matter, the 
language of the colloquy plainly indicates that Landrigan 
informed his counsel not to present any mitigating evidence. 
When the Arizona trial judge asked Landrigan if he had 
instructed his lawyer not to present mitigating evidence, 
Landrigan responded affirmatively. Likewise, when asked 
if there was any relevant mitigating evidence, Landrigan an- 
swered, “Not as far as I’m concerned.” App. to Pet. for 
Cert. D-4. These statements establish that the Arizona 
postconviction court’s determination of the facts was reason- 
able. And it is worth noting, again, that the judge presiding 
on postconviction review was ideally situated to make this 
assessment because she is the same judge who sentenced 
Landrigan and discussed these issues with him. 

Notwithstanding the plainness of these statements, the 
Court of Appeals concluded that they referred to only the 
specific testimony that counsel planned to offer—that of 
Landrigan’s ex-wife and birth mother. The Court of Ap- 
peals further concluded that Landrigan, due to counsel’s fail- 
ure to investigate, could not have known about the mit- 
igating evidence he now wants to explore. The record 
conclusively dispels that interpretation. First, Landrigan’s 
birth mother would have offered testimony that overlaps 
with the evidence Landrigan now wants to present. For ex- 
ample, Landrigan wants to present evidence from his biologi- 
cal father that would “confirm [his biological mother’s] alco- 
hol and drug use during her pregnancy.” IJd., at E-2. But 
the record shows that counsel planned to call Landrigan’s 
birth mother to testify about her “drug usle] during her 
pregnancy,” zd., at D-10, and the possible effects of such 
drug use. Second, Landrigan interrupted repeatedly when 
counsel tried to proffer anything that could have been con- 
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sidered mitigating. He even refused to allow his attorney 
to proffer that he had worked a regular job at one point. 
Id., at D-6, D-7. This behavior confirms what is plain from 
the transcript of the colloquy: that Landrigan would have 
undermined the presentation of any mitigating evidence that 
his attorney might have uncovered. 

On the record before us, the Arizona court’s determination 
that Landrigan refused to allow the presentation of any miti- 
gating evidence was a reasonable determination of the facts. 
In this regard, we agree with the initial Court of Appeals 
panel that reviewed this case: 


“In the constellation of refusals to have mitigating evi- 
dence presented ... this case is surely a bright star. 
No other case could illuminate the state of the client’s 
mind and the nature of counsel’s dilemma quite as 
brightly as this one. No flashes of insight could be more 
fulgurous than those which this record supplies.” 
Landrigan v. Stewart, 272 F. 8d 1221, 1226 (CA9 2001). 


Because the Arizona postconviction court reasonably de- 
termined that Landrigan “instructed his attorney not to 
bring any mitigation to the attention of the [sentencing] 
court,” App. to Pet. for Cert. F—4, it was not an abuse of 
discretion for the District Court to conclude that Landrigan 
could not overcome §2254(d)(2)’s bar to granting federal ha- 
beas relief. The District Court was entitled to conclude that 
regardless of what information counsel might have uncov- 
ered in his investigation, Landrigan would have interrupted 
and refused to allow his counsel to present any such evi- 
dence. Accordingly, the District Court could conclude that 
because of his established recalcitrance, Landrigan could not 
demonstrate prejudice under Strickland even if granted an 
evidentiary hearing. 

B 


The Court of Appeals offered two alternative reasons for 
holding that Landrigan’s inability to make a showing of prej- 
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udice under Strickland did not bar any potential habeas re- 
lief and, thus, an evidentiary hearing. 


i 


The Court of Appeals held that, even if Landrigan did not 
want any mitigating evidence presented, the Arizona courts’ 
determination that Landrigan’s claims were “ ‘frivolous’ and 
‘meritless’ was an unreasonable application of United States 
Supreme Court precedent.” 441 F. 3d, at 647 (citing 28 
U.S. C. §2254()(1)).. This holding was founded on the be- 
lief, derived from Wiggins v. Smith, 539 U.S. 510 (2003), that 
“Landrigan’s apparently last-minute decision cannot excuse 
his counsel’s failure to conduct an adequate investigation 
prior to the sentencing.” 441 F. 3d, at 647. 

Neither Wiggins nor Strickland addresses a situation in 
which a client interferes with counsel’s efforts to present 
mitigating evidence to a sentencing court. Wiggins, supra, 
at 523 (“[W]e focus on whether the investigation supporting 
counsel’s decision not to introduce mitigating evidence of 
Wiggins’ background was itself reasonable” (emphasis added 
and deleted)). Indeed, we have never addressed a situation 
like this. In Rompilla v. Beard, 545 U.S. 374, 381 (2005), 
on which the Court of Appeals also relied, the defendant re- 
fused to assist in the development of a mitigation case, but 
did not inform the court that he did not want mitigating evi- 
dence presented. In short, at the time of the Arizona post- 
conviction court’s decision, it was not objectively unreason- 
able for that court to conclude that a defendant who refused 
to allow the presentation of any mitigating evidence could 
not establish Strickland prejudice based on his counsel’s fail- 
ure to investigate further possible mitigating evidence. 


2 


The Court of Appeals also stated that the record does not 
indicate that Landrigan’s decision not to present mitigating 
evidence was “informed and knowing,” 441 F. 3d, at 647, and 
that “[t]he trial court’s dialogue with Landrigan tells us little 
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about his understanding of the consequences of his decision,” 
ibid. We have never imposed an “informed and knowing” 
requirement upon a defendant’s decision not to introduce 
evidence. Cf., e.g., Iowa v. Tovar, 541 U.S. 77, 88 (2004) 
(explaining that waiver of the right to counsel must be know- 
ing and intelligent). Even assuming, however, that an 
“informed and knowing” requirement exists in this case, 
Landrigan cannot benefit from it, for three reasons. 

First, Landrigan never presented this claim to the Arizona 
courts.? Rather, he argued that he would have complied had 
other evidence been offered. Thus, Landrigan failed to de- 
velop this claim properly before the Arizona courts, and 
§ 2254(e)(2) therefore barred the District Court from grant- 
ing an evidentiary hearing on that basis. 

Second, in Landrigan’s presence, his counsel told the sen- 
tencing court that he had carefully explained to Landrigan 
the importance of mitigating evidence, “especially concern- 
ing the fact that the State is seeking the death penalty.” 
App. to Pet. for Cert. D-3. Counsel also told the court that 
he had explained to Landrigan that as counsel, he had a duty 
to disclose “any and all mitigating factors . . . to thle] [clourt 
for consideration regarding the sentencing.” Jbid. In light 
of Landrigan’s demonstrated propensity for interjecting him- 
self into the proceedings, it is doubtful that Landrigan would 
have sat idly by while his counsel lied about having pre- 
viously discussed these issues with him. And as Landri- 
gan’s counsel conceded at oral argument before this Court, 
we have never required a specific colloquy to ensure that 
a defendant knowingly and intelligently refused to present 
mitigating evidence. Tr. of Oral Arg. 26. 

Third, the Court of Appeals overlooked Landrigan’s final 
statement to the sentencing court: “I think if you want to 


3 Landrigan made this argument for the first time in a motion for rehear- 
ing from the denial of his postconviction petition. Under Arizona law, a 
defendant cannot raise new claims in a motion for rehearing. State v. 
Byers, 126 Ariz. 139, 142, 613 P. 2d 299, 302 (App. 1980), overruled on 
other grounds, State v. Pope, 130 Ariz. 253, 635 P. 2d 846 (1981). 
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give me the death penalty, just bring it right on. I’m ready 
for it.” App. to Pet. for Cert. D-16. It is apparent from 
this statement that Landrigan clearly understood the conse- 
quences of telling the judge that, “as far as [he was] con- 
cerned,” there were no mitigating circumstances of which 
she should be aware. Id., at D—4. 


IV 


Finally, the Court of Appeals erred in rejecting the Dis- 
trict Court’s finding that the poor quality of Landrigan’s 
alleged mitigating evidence prevented him from making 
“a colorable claim” of prejudice. Jd., at C-46. As summa- 
rized by the Court of Appeals, Landrigan wanted to intro- 
duce as mitigation evidence 


“[that] he was exposed to alcohol and drugs in utero, 
which may have resulted in cognitive and behavioral de- 
ficiencies consistent with fetal alcohol syndrome. He 
was abandoned by his birth mother and suffered aban- 
donment and attachment issues, as well as other behav- 
ioral problems throughout his childhood. 

“His adoptive mother was also an alcoholic, and Lan- 
drigan’s own alcohol and substance abuse began at an 
early age. Based on his biological family’s history of 
violence, Landrigan claims he may also have been genet- 
ically predisposed to violence.” 441 F. 3d, at 649. 


As explained above, all but the last sentence refer to infor- 
mation that Landrigan’s birth mother and ex-wife could have 
offered if Landrigan had allowed them to testify. Indeed, 
the state postconviction court had much of this evidence be- 
fore it by way of counsel’s proffer. App. to Pet. for Cert. 
D-21. The District Court could reasonably conclude that 
any additional evidence would have made no difference in 
the sentencing. 

In sum, the District Court did not abuse its discretion in 
finding that Landrigan could not establish prejudice based 
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on his counsel’s failure to present the evidence he now wishes 
to offer. Landrigan’s mitigation evidence was weak, and the 
postconviction court was well acquainted with Landrigan’s 
exceedingly violent past and had seen first hand his belliger- 
ent behavior. Again, it is difficult to improve upon the ini- 
tial Court of Appeals panel’s conclusion: 


“The prospect was chilling; before he was 30 years of 
age, Landrigan had murdered one man, repeatedly 
stabbed another one, escaped from prison, and within 
two months murdered still another man. As the Ari- 
zona Supreme Court so aptly put it when dealing with 
one of Landrigan’s other claims, ‘[iJn his comments [to 
the sentencing judge], defendant not only failed to show 
remorse or offer mitigating evidence, but he flaunted his 
menacing behavior.’ On this record, assuring the court 
that genetics made him the way he is could not have 
been very helpful. There was no prejudice.” 272 
F. 3d, at 1229 (citations and footnote omitted). 


Vv 


The Court of Appeals erred in holding that the District 
Court abused its discretion in declining to grant Landrigan 
an evidentiary hearing. Even assuming the truth of all the 
facts Landrigan sought to prove at the evidentiary hearing, 
he still could not be granted federal habeas relief because 
the state courts’ factual determination that Landrigan would 
not have allowed counsel to present any mitigating evidence 
at sentencing is not an unreasonable determination of the 
facts under § 2254(d)(2), and the mitigating evidence he seeks 
to introduce would not have changed the result. In such 
circumstances, a District Court has discretion to deny an evi- 
dentiary hearing. The judgment of the Court of Appeals for 
the Ninth Circuit is reversed, and the case is remanded for 
further proceedings consistent with this opinion. 


It is so ordered. 
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JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE 
GINSBURG, and JUSTICE BREYER join, dissenting. 


Significant mitigating evidence—evidence that may well 
have explained respondent’s criminal conduct and unruly be- 
havior at his capital sentencing hearing—was unknown at 
the time of sentencing. Only years later did respondent 
learn that he suffers from a serious psychological condition 
that sheds important light on his earlier actions. The rea- 
son why this and other mitigating evidence was unavailable 
is that respondent’s counsel failed to conduct a constitution- 
ally adequate investigation. See Wiggins v. Smith, 539 U.S. 
510 (2003). In spite of this, the Court holds that respondent 
is not entitled to an evidentiary hearing to explore the preju- 
dicial impact of his counsel’s inadequate representation. It 
reasons that respondent “would have” waived his right to 
introduce any mitigating evidence that counsel might have 
uncovered, ante, at 476, 479, and that such evidence “would 
have” made no difference in the sentencing anyway, ante, 
at 480. Without the benefit of an evidentiary hearing, this 
is pure guesswork. 

The Court’s decision rests on a parsimonious appraisal of 
a capital defendant’s constitutional right to have the sentenc- 
ing decision reflect meaningful consideration of all relevant 
mitigating evidence, see, e. g., Abdul-Kabir v. Quarterman, 
ante, p. 233; Skipper v. South Carolina, 476 U.S. 1 (1986); 
Lockett v. Ohio, 438 U.S. 586 (1978), a begrudging apprecia- 
tion of the need for a knowing and intelligent waiver of con- 
stitutionally protected trial rights, see, e.g., Schneckloth 
v. Bustamonte, 412 U.S. 218 (1973); Johnson v. Zerbst, 
304 U.S. 458 (1938), and a cramped reading of the record. 
Unlike this Court, the en bane Court of Appeals properly 
accounted for these important constitutional and factual 
considerations. Its narrow holding that the District Court 
abused its discretion in denying respondent an evidentiary 
hearing should be affirmed. See Townsend v. Sain, 372 
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U.S. 298, 312, 318 (1963); see also 28 U.S. C. $2254 Rule 8(a) 
(2000 ed., Supp. IV). 
I 


No one, not even the Court, seriously contends that coun- 
sel’s investigation of possible mitigating evidence was consti- 
tutionally sufficient. See Wiggins, 539 U.S., at 521; Strick- 
land v. Washington, 466 U.S. 668, 688 (1984). Indeed, both 
the majority and dissenting judges on the en banc Court of 
Appeals agreed that “counsel’s limited investigation of Lan- 
drigan’s background fell below the standards of professional 
representation prevailing” at the time of his sentencing 
hearing. 441 F. 3d 638, 650 (CA9 2006) (Bea, J., dissenting); 
see id., at 643-645 (“On the record before us, it appears that 
Landrigan’s counsel did little to prepare for the sentencing 
aspect of the case. ... A comparison of the results of the 
minimal investigation by [counsel] with the amount of avail- 
able mitigating evidence Landrigan claims was available 
leaves us with grave doubts whether Landrigan received ef- 
fective assistance of counsel during his penalty phase pro- 
ceeding”). The list of evidence that counsel failed to investi- 
gate is long. For instance, counsel did not complete a 
psychological evaluation of respondent, which we now know 
would have uncovered a serious organic brain disorder. He 
failed to consult an expert to explore the effects of respond- 
ent’s birth mother’s drinking and drug use during pregnancy. 
And he never developed a history of respondent’s troubled 
childhood with his adoptive family—a childhood marked by 
physical and emotional abuse, neglect by his adoptive par- 
ents, his own serious substance abuse problems (including an 
overdose in his eighth or ninth grade classroom), a stunted 
education, and recurrent placement in substance abuse reha- 
bilitation facilities, a psychiatric ward, and police custody. 
See Declaration of Shannon Sumter, App. 180-192. Coun- 
sel’s failure to develop this background evidence was so glar- 
ing that even the sentencing judge noted that she had “re- 
ceived very little information concerning the defendant’s 
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difficult family history.” App. to Pet. for Cert. D-21.1. At 
the time of sentencing, counsel was only prepared to put on 
the testimony by respondent’s ex-wife and birth mother. 
By any measure, and especially for a capital case, this mea- 
ger investigation “fell below an objective standard of reason- 
ableness.” Strickland, 466 U.S., at 688. 

Given this deficient performance, the only issue is whether 
counsel’s inadequate investigation prejudiced the outcome of 
sentencing. The bulk of the Court’s opinion argues that the 
District Court reasonably found that respondent waived his 
right to present any and all mitigating evidence. See ante, 
at 475-480. As I shall explain, this argument finds no sup- 
port in the Constitution or the record of this case. 


II 


It is well established that a citizen’s waiver of a constitu- 
tional right must be knowing, intelligent, and voluntary. As 
far back as Johnson v. Zerbst, we held that courts must “ ‘in- 
dulge every reasonable presumption against waiver’ of fun- 
damental constitutional rights.” 304 U.S., at 464. Since 
then, “[wle have been unyielding in our insistence that a de- 
fendant’s waiver of his trial rights cannot be given effect 
unless it is ‘knowing’ and ‘intelligent.’” Illinois v. Rodri- 
guez, 497 U.S. 177, 1883 (1990) (iting Zerbst, 304 U.S. 458). 

Twenty-five years after Zerbst, our decision in 
Schneckloth v. Bustamonte added crucial content to our ju- 
risprudence on the knowing and intelligent waiver of con- 
stitutional rights. That case considered whether Zerbst’s 


1 Even more troubling is that prior to sentencing, counsel had clues for 
where to find this important mitigating evidence. As the Court of Ap- 
peals noted, respondent has alleged that his birth mother sent a letter to 
counsel explaining that “(1) Landrigan began drinking at an early age 
because his adoptive mother was an alcoholic and would walk around nude 
in front of him, (2) Landrigan’s father was on death row in Arkansas and 
the ‘blood link to Darrel [and] I are what has messed up his whole life,’ 
and (3) Jeff needs help mentally like his father did.’” 441 F. 3d 638, 644 
(CA9 2006) (en banc). Counsel failed to follow up on any of these leads. 
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requirement applied to a citizen’s consent to a search or sei- 
zure. In determining that it did not, our decision turned on 
the “vast difference between those rights that protect a fair 
criminal trial and the rights guaranteed under the Fourth 
Amendment.” 412 U.S., at 241. We explained: 


“The requirement of a ‘knowing’ and ‘intelligent’ waiver 
was articulated in a case involving the validity of a de- 
fendant’s decision to forgo a right constitutionally guar- 
anteed to protect a fair trial and the reliability of the 
truth-determining process. . . . Almost without excep- 
tion, the requirement of a knowing and _ intelligent 
waiver has been applied only to those rights which the 
Constitution guarantees to a criminal defendant in order 
to preserve a fair trial.” Jd., at 236-237. 


We then ran through the extensive list of trial rights to 
which the knowing-and-intelligent-waiver requirement had 
already been applied.2, We further noted that the Zerbst re- 
quirement had been applied to the “waiver of trial rights in 
trial-type situations,”? and to guilty pleas, which we said 
must be “carefully scrutinized to determine whether the ac- 
cused knew and understood all the rights to which he would 
be entitled at trial.”* 412 U.S., at 238. If our emphasis on 
trial rights was not already clear, we went on to state: 


2See, e. g., Brookhart v. Janis, 384 U.S. 1 (1966) (right to confrontation); 
Adams v. United States ew rel. McCann, 317 U.S. 269 (1942) (right to 
jury trial); Barker v. Wingo, 407 U.S. 514 (1972) (right to speedy trial); 
Green v. United States, 355 U.S. 184 (1957) (right to be free from double 
jeopardy). 

3 See, e.g., Smith v. United States, 337 U.S. 187 (1949) (waiver of the 
privilege against compulsory self-incrimination before an administrative 
agency); Emspak v. United States, 349 U.S. 190 (1955) (waiver of the privi- 
lege against compulsory self-incrimination before a congressional commit- 
tee); In re Gault, 387 U.S. 1 (1967) (waiver of counsel in a juvenile 
proceeding). 

4See, e.g., McCarthy v. United States, 394 U.S. 459 (1969); Boykin v. 
Alabama, 395 U.S. 238 (1969); Von Moltke v. Gillies, 332 U.S. 708 (1948); 
Uveges v. Pennsylvania, 335 U.S. 437 (1948). 
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“A strict standard of waiver has been applied to those 
rights guaranteed to a criminal defendant to insure that 
he will be accorded the greatest possible opportunity to 
utilize every facet of the constitutional model of a fair 
criminal trial. Any trial conducted in derogation of 
that model leaves open the possibility that the trial 
reached an unfair result precisely because all the protec- 
tions specified in the Constitution were not provided... . 
The Constitution requires that every effort be made to 
see to it that a defendant in a criminal case has not un- 
knowingly relinquished the basic protections that the 
Framers thought indispensable to a fair trial.” IJd., at 
241-242. 


Given this unmistakable focus on trial rights, it makes lit- 
tle difference that we have not specifically “imposed an ‘in- 
formed and knowing’ requirement upon a defendant’s deci- 
sion not to introduce evidence.” Ante, at 479. A capital 
defendant’s right to present mitigating evidence is firmly es- 
tablished® and can only be exercised at a sentencing trial. 
For a capital defendant, the right to have the sentencing au- 
thority give full consideration to mitigating evidence that 
might support a sentence other than death is of paramount 
importance—in some cases just as important as the right to 
representation by counsel protected in Zerbst or any of the 
trial rights discussed in Schneckloth. Our longstanding 
precedent—from Zerbst to Schneckloth to the only waiver 
case that the majority cites, Jowa v. Tovar, 541 U.S. 77 
(2004) °—requires that any waiver of the right to adduce such 


5 See, e. g., Abdul-Kabir v. Quarterman, ante, p. 233; Brewer v. Quarter- 
man, ante, p. 286; Skipper v. South Carolina, 476 U.S. 1 (1986); Lockett 
v. Ohio, 438 U.S. 586 (1978). 

®See Tovar, 541 ULS., at 81 (“Waiver of the right to counsel, as of consti- 
tutional rights in the criminal process generally, must be a ‘knowing, 
intelligent ac[t] done with sufficient awareness of the relevant circum- 
stances’” (quoting Brady v. United States, 397 U.S. 742, 748 (1970); em- 
phasis added)). 
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evidence be knowing, intelligent, and voluntary. As such, 
the state postconviction court’s conclusion that respondent 
completely waived his right to present mitigating evidence 
involved an unreasonable application of clearly established 
federal law as determined by this Court. See 28 U.S.C. 
§ 2254(d)(1). 

Respondent’s statements at the sentencing hearing do not 
qualify as an informed waiver under our precedents. To un- 
derstand why, it is important to remember the context in 
which the waiver issue arose. In all of his postconviction 
proceedings, respondent has never brought a freestand- 
ing claim that he failed to knowingly or intelligently waive 
his right to present mitigating evidence. See Keeney v. 
Tamayo-Reyes, 504 U.S. 1 (1992) (considering a claim that a 
defendant’s guilty plea was not knowing and intelligent). 
That is because respondent believes he never waived his 
right to present all available mitigating evidence. See Brief 
for Respondent 20 (“Landrigan has alleged that ... he in- 
tended at most to forgo his right to put on his ex-wife and 
birth mother as witnesses”); Part III, infra. Respondent’s 
only claim is that his counsel was ineffective for failing to 
investigate and present mitigating evidence. 

In light of this posture, the Court’s conclusion that re- 
spondent cannot make a knowing-and-intelligent-waiver ar- 
gument because he failed to present it in the Arizona courts 
is nothing short of baffling. See ante, at 479. Respondent 
never intended for waiver to become an issue because he 
never thought it was an issue. Waiver only became a con- 
cern when he was forced to answer: (1) the State’s argument 
that he could not establish prejudice under Strickland be- 
cause he waived the right to present all mitigating evidence; 
and (2) the state postconviction court’s conclusion that 
“Tslince the defendant instructed his attorney not to bring 
any mitigation to the attention of the court, he cannot now 
claim counsel was ineffective because he did not ‘explore 
additional grounds for arguing mitigation evidence.’” App. 
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to Pet. for Cert. F-4. It is instructive that both the State 
and the postconviction court considered the waiver issue 
within the context of the prejudice prong of respondent’s 
ineffective-assistance-of-counsel claim. Even now, respond- 
ent’s only “claim” within the meaning of 28 U.S.C. 
§ 2254(e)(2) is that his counsel was ineffective for not ade- 
quately investigating and presenting mitigating evidence. 
An argument—particularly one made in the alternative and 
in response to another party—is fundamentally different 
from a claim. Cf. Yee v. Escondido, 503 U.S. 519, 534 
(1992).” 

Turning back to that claim, respondent’s purported waiver 
can only be appreciated in light of his counsel’s deficient per- 
formance. To take just one example, respondent’s counsel 
asked a psychologist, Dr. Mickey McMahon, to conduct an 
initial interview with respondent. But Dr. McMahon has 
submitted an affidavit stating that his experience was “quite 
different from the working relationship [he] had with coun- 
sel on other death penalty cases in which the psychologi- 
cal study went through a series of steps.” Declaration of 


The Court also misapplies § 2254(e)(2) by failing to account for our hold- 
ing that “[ulnder the opening clause of § 2254(e)(2), a failure to develop the 
factual basis of a claim is not established unless there is lack of diligence, 
or some greater fault, attributable to the prisoner or the prisoner’s coun- 
sel.” Williams v. Taylor, 529 U.S. 420, 482 (2000) (emphasis added). 
“Diligence . . . depends upon whether the prisoner made a reasonable 
attempt, in light of the information available at the time, to investigate 
and pursue claims in state court.” IJd., at 435. At the time respondent 
filed his state postconviction petition, he was under the impression that 
he had not waived his right to present all mitigating evidence. Once the 
state postconviction court informed him otherwise, he immediately raised 
this argument in a motion for rehearing. See ante, at 479, n. 3. The 
consequence of today’s decision is that prisoners will be forced to file sepa- 
rate claims in anticipation of every possible argument that might be made 
in response to their genuine claims. That is no way to advance “[the 
Antiterrorism and Effective Death Penalty Act of 1996’s] acknowledged 
purpose of reduc[ing] delays in the execution of state and federal criminal 
sentences.” Ante, at 475 (internal quotation marks omitted). 
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Mickey McMahon, App. 247. In this case, Dr. McMahon was 
“not authorized to conduct the next step in psychological 
testing that would have told [him] if... there were any 
cognitive or neuropsychological deficits not observed during 
just an interview.” Id., at 246. Even though Dr. McMahon 
told respondent’s counsel that “much more work was needed 
to provide an appropriate psychological study for a death 
penalty case,” ibid., counsel refused to let him investigate 
any further.’ 

A more thorough investigation would have revealed that 
respondent suffers from an organic brain disorder. See 
Abdul-Kabir, ante, at 262 (recognizing that “possible neu- 
rological damage” is relevant mitigating evidence). Years 
after Dr. McMahon’s aborted examination, another psycholo- 
gist, Dr. Thomas C. Thompson, conducted a complete anal- 
ysis of respondent. Based on extensive interviews with 
respondent and several of his family members, a review of 
his family history, and multiple clinical tests, Dr. Thompson 
diagnosed respondent with Antisocial Personality Disorder. 
See Declaration of Thomas C. Thompson, App. 149. Dr. 
Thompson filed an affidavit in the District Court describing 
his diagnosis: 

“[Respondent’s] actions did not constitute a lifestyle 
choice in the sense of an individual operating with a 
large degree of freedom, as we have come to define free 
will. The inherited, prenatal, and early developmental 
factors severely impaired Mr. Landrigan’s ability to 
function in a society that expects individuals to operate 
in an organized and adaptive manner, taking into ac- 


8 An investigator named George LaBash had a similar experience with 
respondent’s counsel. Although counsel had hired LaBash to look into 
respondent’s case, LaBash stated in an affidavit that counsel “did not ask 
me to do much.” Declaration of George LaBash, App. 242. In fact, La- 
Bash spent only 13 hours working on the case, never conducted a mitiga- 
tion investigation, and described his experience working with respondent’s 
counsel as “quite frustrating.” Id., at 242-243. 
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count the actions and consequences of their behaviors 
and their impact on society and its individual members. 
Based on evaluation and investigation along with other 
relevant data, this type of responsible functioning is sim- 
ply beyond Mr. Landrigan and, as far back as one can 
go, there is no indication that he ever had these capac- 
ities.” Id., at 160. 


On the day of the sentencing hearing, the only mitigating 
evidence that respondent’s counsel had investigated was the 
testimony of respondent’s birth mother and ex-wife. None 
of this neuropsychological information was available to re- 
spondent at the time of his purported waiver. Yet the 
Court conspicuously avoids any mention of respondent’s or- 
ganic brain disorder. It instead provides an incomplete list 
of other mitigating evidence that respondent would have pre- 
sented and incorrectly assumes that respondent’s birth 
mother and ex-wife would have covered it all. See ante, at 
476, 480. Unless I missed the portion of the record indicat- 
ing that respondent’s ex-wife and birth mother were trained 
psychologists, neither could have offered expert testimony 
about respondent’s organic brain disorder. 

It is of course true that respondent was aware of many of 
the individual pieces of mitigating evidence that contributed 
to Dr. Thompson’s subsequent diagnosis. He knew that his 
birth mother abandoned him at the age of six months, see 
App. 147; that his biological family had an extensive criminal 
history, see id., at 146-147; that his adoptive mother had “af- 
fective disturbances and chronic alcoholism,” 7d., at 148; that 
she routinely drank vodka until she passed out, see id., at 
184; that she would frequently strike him, once even “hit[ting 
him] with a frying pan hard enough to leave a dent,” id., at 
188, 185; that his childhood was difficult, and he exhibited 
abandonment and attachment problems at an early age, see 
id., at 148; that he had a bad temper and often threw violent 
tantrums as a child, see zd., at 182; and that he “began get- 
ting into trouble and using alcohol and drugs at an early age 
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and, by adolescence, he had begun a series of placements in 
juvenile detention facilities, a psychiatric ward, and twice in 
drug abuse rehabilitation programs,” id., at 148. Perhaps 
respondent also knew that his biological mother abused alco- 
hol and amphetamines during her pregnancy, and that in 
utero exposure to drugs and alcohol has deleterious effects 
on the child. See zd., at 155-156. 

But even if respondent knew all these things, we cannot 
assume that he could understand their consequences the way 
an expert psychologist could. Without years of advanced 
education and a battery of complicated testing, respondent 
could not know that these experiences resulted in a serious 
organic brain disorder or what effect such a disorder might 
have on his behavior. And precisely because his counsel 
failed to conduct a proper investigation, he did not know that 
this important evidence was available to him when he pur- 
portedly waived the right to present mitigating evidence. 
It is hard to see how respondent’s claim of Strickland preju- 
dice can be prejudiced by counsel’s Strickland error. See 
Hill v. Lockhart, 474 U.S. 52, 58-59 (1985). 

Without ever acknowledging that respondent lacked this 
information, the Court clings to counsel’s discussion with re- 
spondent about “the importance of mitigating evidence.” 
Ante, at 479. The majority also places great weight on the 
fact that counsel explained to respondent that, as counsel, he 
had a “duty to disclose ‘any and all mitigating factors... 
to th[e] [clourt for consideration regarding the sentencing.’” 
Ibid. Leaving aside the fact that counsel’s deficient per- 
formance did not demonstrate an understanding of the “im- 
portance of mitigating evidence’—let alone knowledge of 
“any and all’” such evidence—counsel’s abstract explanation 
cannot satisfy the demands of Zerbst and Schneckloth. Un- 
less respondent knew of the most significant mitigation evi- 
dence available to him, he could not have made a knowing 
and intelligent waiver of his constitutional rights. See Bat- 
tenfield v. Gibson, 236 F. 3d 1215, 1229-1233 (CA10 2001) 
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(holding a defendant’s waiver invalid where there was “no 
indication [counsel] explained . . . what specific mitigation 
evidence was available”); Coleman v. Mitchell, 268 F. 3d 417, 
447-448 (CAG 2001); see generally Tovar, 541 U.S., at 88. 


Ill 


Even if the putative waiver had been fully informed, the 
Arizona postconviction court’s determination that respond- 
ent “instructed his attorney not to bring any mitigation to 
the attention of the [sentencing] court” is plainly contra- 
dicted by the record. App. to Pet. for Cert. F—-4. The 
Court nevertheless defers to this finding, concluding that it 
was not an “unreasonable determination of the facts” under 
28 U.S. C. §2254(d)(2). “[I]n the context of federal habeas,” 
however, “deference does not imply abandonment or abdica- 
tion of judicial review.” Miller-El v. Cockrell, 537 U.S. 322, 
340 (2003). A careful examination of the “record material 
and the transcripts from the state courts,” ante, at 476, does 
not indicate that respondent intended to make a waiver that 
went beyond the testimony of his birth mother and ex-wife. 

The Court reads the following exchange as definitive proof 
that respondent “informed his counsel not to present any 
mitigating evidence,” zbid.: 


“THE COURT: Mr. Landrigan, have you instructed 
your lawyer that you do not wish for him to bring any 
mitigating circumstances to my attention? 

“THE DEFENDANT: Yeah. 

“THE COURT: Do you know what that means? 

“THE DEFENDANT: Yeah. 

“THE COURT: Mr. Landrigan, are there mitigating 
circumstances I should be aware of? 

“THE DEFENDANT: Not as far as I’m concerned.” 
App. to Pet. for Cert. D-3 to D-4. 


The Court also infers from respondent’s disruptive behavior 
at the sentencing hearing that he “would have undermined 
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the presentation of any mitigating evidence that his attorney 
might have uncovered.” Ante, at 477. But this record ma- 
terial does not conclusively establish that respondent would 
have waived his right to present other mitigating evidence 
if his counsel had made it available to him. 

The brief exchange between respondent and the trial court 
must be considered in the context of the entire sentencing 
proceeding. The above-quoted dialogue came immediately 
after a lengthy colloquy between the trial court and respond- 
ent’s counsel: 


“MR. FARRELL: Your Honor, at this time... I have 
two witnesses that I wished to testify before this Court, 
one I had brought in from out of state and is my client’s 
ex-wife, Ms. Sandy Landrigan. The second witness is 
my client’s natural mother, Virginia Gipson. I believe 
both of those people had some important evidence that 
I believed the Court should take into mitigation con- 
cerning my client. However, Mr. Landrigan has made 
it clear to me... that he does not wish anyone from his 
family to testify on his behalf today. 

“T have talked with Sandra Landrigan, his ex-wife. 
I have talked a number of times with her and confirmed 
what I thought was important evidence that she should 
present for the Court. And I have also talked with 
Ms. Gipson, and her evidence I think is very important 
and should have been brought to this Court’s attention. 
Both of them, after talking with Jeff today, have agreed 
with their, in one case son and the other ex-husband, 
they will not testify in his behalf. 

“THE COURT: Why not? 

“MR. FARRELL: Basically it’s at my client’s wishes, 
Your Honor. I told him that in order to effectively rep- 
resent him, especially concerning the fact that the State 
is seeking the death penalty, any and all mitigating fac- 
tors, I was under a duty to disclose those factors to this 
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Court for consideration regarding the sentencing. He 
is adamant he does not want any testimony from his 
family, specifically these two people that I have here, his 
mother, under subpoena, and as well as having flown in 
his ex-wife.” App. to Pet. for Cert. D-2 to D-3 (empha- 
sis added). 


Respondent’s answers to the trial judge’s questions must 
be read in light of this discussion. When the judge immedi- 
ately turned from counsel to respondent and asked about 
“any mitigating circumstances,” the entire proceeding to that 
point had been about the possible testimony of his birth 
mother or ex-wife. Counsel had only informed the court 
that respondent did not want any testimony “from his fam- 
ily.” Id., at D-8. Neither counsel nor respondent said any- 
thing about other mitigating evidence. A fair reading of the 
full sentencing transcript makes clear that respondent’s an- 
swers referred only to the testimony of his ex-wife and 
birth mother.’ 

What is more, respondent’s answers were necessarily in- 
fected by his counsel’s failure to investigate. Respondent 
does not dispute that he instructed his counsel not to present 
his family’s testimony. Brief for Respondent 47 (“Landrigan 
contends that his intent was not to effect a broad waiver but, 
instead, merely to waive presentation of testimony from his 
mother and his ex-wife”). But his limited waiver cannot 
change the fact that he was unaware that the words “any 


®°The Court disregards another important contextual clue—that re- 
spondent’s counsel requested three 30-day continuances to investigate and 
prepare a mitigation case, and that respondent consented on the record to 
each one. App. 10, 12-13, 15. If respondent had instructed his counsel 
not to develop any mitigating evidence, his consent would be difficult to 
explain. Similarly, there is clear evidence that respondent cooperated 
with counsel’s minimal investigation. He allowed counsel to interview his 
birth mother and ex-wife, he assisted in counsel’s gathering of his medical 
records, and he freely met with Dr. McMahon. See App. to Pet. for Cert. 
D-2 to D-3; App. 12; id., at 129. These are not the actions of a man who 
wanted to present no mitigating evidence. 
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mitigating circumstances” could include his organic brain dis- 
order, the medical consequences of his mother’s drinking and 
drug use during pregnancy, and his abusive upbringing with 
his adoptive family.’ In respondent’s mind, the words “any 
mitigating circumstances” just meant the incomplete evi- 
dence that counsel offered to present. As the en bane Court 
of Appeals explained, “[h]ad his lawyer conducted an investi- 
gation and uncovered other types of mitigating evidence, 
Landrigan might well have been able to direct the court to 
other mitigating circumstances.” 441 F. 3d, at 646. It is 
therefore error to read respondent’s simple “Yeah” and “Not 
as far as I’m concerned” as waiving anything other than the 
little he knew was available to him. 

Accordingly, the state postconviction court’s finding that 
petitioner waived his right to present any mitigating evi- 
dence was an unreasonable determination of the facts under 
§ 2254(d)(2). While the Court is correct that the postconvic- 
tion judge was the same judge who sentenced respondent, 
we must remember that her postconviction opinion was writ- 
ten in 1995—/five years after the sentencing proceeding. Al- 
though the judge’s memory deserves some deference, her 
opinion reflects many of the same flaws as does the Court’s 
opinion. Instead of reexamining the entire trial transcript, 
she only quoted the same two-question exchange with re- 
spondent. App. to Pet. for Cert. F-4. And unlike this 


10 Contrary to the Court’s contention, see ante, at 476, 480, respondent’s 
birth mother could not have testified about his difficult childhood with his 
adoptive family. In fact, respondent sought a state postconviction eviden- 
tiary hearing so that his adoptive sister could present such evidence. See 
Petition for Post-Conviction Relief, App. 88 (“Petitioner’s sister, Shannon 
Sumter, would also have verified that their mother, Mrs. Landrigan, was 
an alcoholic and that that disease caused significant problems within the 
family which impacted adversely on Petitioner as he was growing up... . 
She would, moreover, have provided additional information concerning fa- 
milial problems which preceded the time of sentencing and which may 
have offered at least a partial explanation of Petitioner’s conduct at 
sentencing”). 
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Court’s repeated reference to respondent’s behavior at sen- 
tencing, she did not mention it at all. Her analysis consists 
of an incomplete review of the transcript and an unsupported 
summary conclusion that respondent told his attorney not to 
present any mitigating evidence. 

While I believe that neither the Constitution nor the rec- 
ord supports the Court’s waiver holding, respondent is at 
least entitled to an evidentiary hearing on this question as 
well as his broader claim of ineffective assistance of counsel. 
Respondent insists that he never instructed his counsel not 
to investigate other mitigating evidence. Even the State 
concedes that there has been no finding on this issue. See, 
e.g. Brief for Respondent 37 (“‘[Judge Kozinski]: There’s no 
[state court] finding at all even by inference as to investiga- 
tion? There’s... no finding that... the trial court made 
that goes to Landrigan’s attitude about allowing his lawyer 
to investigate? ... [Counsel for State]: I would agree’” (quot- 
ing Ninth Circuit Oral Argument Audio 48:55—44:30)). He 
has long maintained that he would have permitted the pres- 
entation of mitigating evidence if only counsel was prepared 
to introduce evidence other than testimony from his birth 
mother and ex-wife. See, e.g., App. to Pet. for Cert. E-2. 
Respondent planned to call his counsel at an evidentiary 
hearing to testify about these very assertions. See App. 
126. Because counsel is in the best position to clarify 
whether respondent gave any blanket instructions not to in- 
vestigate or present mitigating evidence, the Court is wrong 
to decide this case before any evidence regarding respond- 
ent’s instructions can be developed. 


IV 


Almost as an afterthought, the Court holds in the alterna- 
tive that “the District Court did not abuse its discretion in 
finding that Landrigan could not establish prejudice based on 
his counsel’s failure to present the evidence he now wishes to 
offer.” Ante, at 480-481. It of course does this on a cold and 
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incomplete factual record. Describing respondent’s mitiga- 
tion case as “weak,” and emphasizing his “exceedingly vio- 
lent past” and “belligerent behavior” at sentencing, the 
Court concludes that there is no way that respondent can 
establish prejudice with the evidence he seeks to introduce. 
Ante, at 481. This reasoning is flawed in several respects. 

First, as has been discussed above but bears repeating, 
the Court thoroughly misrepresents respondent’s mitigating 
evidence. It is all too easy to view respondent’s mitigation 
case as “weak” when you assume away his most powerful 
evidence. The Court ignores respondent’s organic brain dis- 
order, which would have explained not only his criminal his- 
tory but also the repeated outbursts at sentencing." It mis- 
takenly assumes that respondent’s birth mother and ex-wife 
could have testified about the medical consequences of fetal 
alcohol syndrome. And it inaccurately states that these 
women could have described his turbulent childhood with his 
adoptive family. We have repeatedly said that evidence of 
this kind can influence a sentencer’s decision as to whether 
death is the proper punishment. See, e.g., Wiggins, 539 
U.S., at 535 (“[E]vidence about the defendant’s background 
and character is relevant because of the belief, long held 
by this society, that defendants who commit criminal acts 
that are attributable to a disadvantaged background [or to 
emotional and mental problems] may be less culpable than 
defendants who have no such excuse” (internal quotation 
marks omitted)); Eddings v. Oklahoma, 455 U.S. 104, 115 
(1982) (“[T]here can be no doubt that evidence of a turbulent 
family history, of beatings by a harsh father, and of severe 


11 See Declaration of Thomas C. Thompson, App. 149 (stating that tests 
revealed that respondent has “deficits with cognitive processing, poor 
adaptability, incomplete understanding of his surroundings and his effect 
on others, and very limited impulse control” (emphasis added)); id., at 150 
(noting that individuals with antisocial personality disorder typically act 
“irresponsibl[y] across areas of their daily lives with decisions character- 
ized by impulsivity” (emphasis added)). 
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emotional disturbance is particularly relevant”). The evi- 
dence here might well have convinced a sentencer that a 
death sentence was not appropriate. 

Second, the aggravating circumstances relied on by the 
sentencing judge are not as strong as the Court makes them 
out to be.” To be sure, respondent had already committed 
two violent offenses. But so had Terry Williams, and this 
Court still concluded that he suffered prejudice when his at- 
torney failed to investigate and present mitigating evidence. 
See Williams v. Taylor, 529 U.S. 362, 368 (2000) (noting that 
Williams confessed to “two separate violent assaults on el- 
derly victims,” including one that left an elderly woman in a 
“vegetative state’”); id., at 398 (“[T]he graphic description 
of Williams’ childhood, filled with abuse and privation, or the 
reality that he was ‘borderline mentally retarded,’ might 
well have influenced the jury’s appraisal of his moral cul- 
pability”). The only other aggravating factor was that 
Landrigan committed his crime for pecuniary gain'’—but 
there are serious doubts about that. As the en banc Court 


Tn fact, while the Court’s terse prejudice analysis relies heavily on a 
colorful quote from the original Ninth Circuit panel, see ante, at 481, it 
declines to mention that one judge on that panel switched her vote and 
joined the en banc majority after further consideration of respondent’s 
mitigating evidence. 

13 Notwithstanding the Court’s repeated assertions, the sentencing 
judge did not consider respondent’s courtroom behavior as an aggravating 
factor. Compare ibid. with App. to Pet. for Cert. D-17 to D-18. In fact, 
the sentencing judge noted that until the day of sentencing, respondent 
had “acted appropriately in the courtroom” and his conduct had been 
“good.” Id., at D-22. Even more importantly, she understood his behav- 
ior that day to be a mere “release . . . of his frustration,” 7bid.—not as an 
aggravating factor and certainly not as an indication of his intent to waive 
his right to present mitigating evidence. At most, the sentencing judge 
treated respondent’s behavior on the day of sentencing as a reason not to 
credit his earlier “good” behavior as a mitigating circumstance. In any 
event, a defendant’s poor behavior at trial is not listed as an aggravating 
factor under Arizona’s capital sentencing statute. See Ariz. Rev. Stat. 
Ann. § 13-703(F) (West Supp. 2006). 


Cite as: 550 U.S. 465 (2007) 499 


STEVENS, J., dissenting 


of Appeals explained, “[t]here was limited evidence regard- 
ing the pecuniary gain aggravator. The judge noted that 
the victim’s apartment had been ransacked as if the perpe- 
trator were looking for something, and that this demon- 
strated an expectation of pecuniary gain, even though Lan- 
drigan did not actually steal anything of value.” 441 F. 3d, 
at 649 (emphasis added). Thus, while we should not ignore 
respondent’s violent past, it is certainly possible—even 
likely—that evidence of his neurological disorder, fetal alco- 
hol syndrome, and abusive upbringing would have influenced 
the sentencing judge’s assessment of his moral blameworthi- 
ness and altered the outcome of his sentencing. As such, 
respondent has plainly alleged facts that, if substantiated at 
an evidentiary hearing, would entitle him to relief. See 
Townsend, 372 U.S., at 312. 


Vv 


In the end, the Court’s decision can only be explained by 
its increasingly familiar effort to guard the floodgates of liti- 
gation. Immediately before turning to the facts of this case, 
it states that “[ilf district courts were required to allow fed- 
eral habeas applicants to develop even the most insubstantial 
factual allegations in evidentiary hearings, district courts 
would be forced to reopen factual disputes that were conclu- 
sively resolved in the state courts.” Ante, at 475. How- 
ever, habeas cases requiring evidentiary hearings have been 
“few in number,” and “there is no clear evidence that this 
particular classification of habeas proceedings has burdened 
the dockets of the federal courts.” Keeney, 504 U.S., at 24 
(KENNEDY, J., dissenting). Even prior to the passage of the 
Antiterrorism and Effective Death Penalty Act of 1996, dis- 
trict courts held evidentiary hearings in only 1.17% of all fed- 
eral habeas cases. See Report to the Federal Courts Study 
Committee of the Subcommittee on the Role of the Federal 
Courts and their Relation to the States (Mar. 12, 1990) (Rich- 
ard A. Posner, Chair), in 1 Federal Courts Study Committee, 
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Working Papers and Subcommittee Reports 468-515 (July 1, 
1990). This figure makes it abundantly clear that doing jus- 
tice does not always cause the heavens to fall. The Court 
would therefore do well to heed JUSTICE KENNEDY’s just 
reminder that “[w]e ought not to take steps which diminish 
the likelihood that [federal] courts will base their legal deci- 
sion on an accurate assessment of the facts.” Keeney, 504 
U.S., at 24 dissenting opinion). 

It may well be true that respondent would have com- 
pletely waived his right to present mitigating evidence if 
that evidence had been adequately investigated at the time 
of sentencing. It may also be true that respondent’s miti- 
gating evidence could not outweigh his violent past. What 
is certainly true, however, is that an evidentiary hearing 
would provide answers to these questions. I emphatically 
agree with the majority of judges on the en bane Court of 
Appeals that it was an abuse of discretion to refuse to con- 
duct such a hearing in this capital case. 

Accordingly, I respectfully dissent. 
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HINCK ET vx. v. UNITED STATES 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE FEDERAL CIRCUIT 


No. 06-376. Argued April 23, 2007—Decided May 21, 2007 


A 1986 amendment to the Internal Revenue Code permits the Treasury 
Secretary to abate interest that accrues on unpaid federal income taxes 
if the interest assessment is attributable to Internal Revenue Service 
(IRS) error or delay. 26 U.S.C. §6404(e)(1). Subsequently, the fed- 
eral courts uniformly held that the Secretary’s decision not to abate was 
not subject to judicial review. In 1996, Congress added what is now 
§6404(h), which states that the Tax Court has “jurisdiction over any 
action brought by a taxpayer who meets the requirements referred to 
in section 7430(c)(4)(A)(Gi) to determine whether the Secretary’s failure 
to abate ... was an abuse of discretion, and may order an abatement, if 
such action is brought within 180 days after the date of the mailing 
of the Secretary’s final determination not to abate....” §6404(h)(1). 
Section 7430(c)(4)(A)(ii) in turn incorporates 28 U.S. C. §2412(d)(2)(B), 
which refers to individuals with a net worth not exceeding $2 million 
and businesses with a net worth not exceeding $7 million. The IRS 
denied petitioner Hincks’ request for abatement of interest assessed in 
1999 for the period March 21, 1989, to April 1, 1993. The Hincks then 
filed suit in the Court of Federal Claims seeking review of the refusal 
to abate. The court granted the Government’s motion to dismiss, and 
the Federal Circuit affirmed, holding that § 6404(h) vests exclusive juris- 
diction to review interest abatement claims in the Tax Court. 


Held: The Tax Court provides the exclusive forum for judicial review of 
a failure to abate interest under §6404(e)(1). This Court’s analysis is 
governed by the well-established principle that, in most contexts, “‘a 
precisely drawn, detailed statute pre-empts more general remedies,’” 
EC Term of Years Trust v. United States, ante, at 433; it is also guided 
by the recognition that when Congress enacts a specific remedy when 
none was previously recognized, or when previous remedies were “prob- 
lematic,” the remedy provided is generally regarded as exclusive, Block 
v. North Dakota ex rel. Board of Univ. and School Lands, 461 U.S. 273, 
285. Section 6404(h) fits the bill on both counts. In a single sentence, 
it provides a forum for adjudication, a limited class of potential plaintiffs, 
a statute of limitations, a standard of review, and authorization for judi- 
cial relief; it was also enacted against a backdrop of decisions uniformly 
rejecting the possibility of any review of the Secretary’s §6404(e)(1) 
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determinations. Though Congress failed explicitly to define the Tax 
Court’s jurisdiction as exclusive, it is quite plain that the terms of 
§ 6404(h)—a “precisely drawn, detailed statute” filling a perceived hole 
in the law—control all requests for review of § 6404(e)(1) decisions, in- 
cluding the forum for adjudication. The Hincks correctly argue that 
Congress’s provision of an abuse-of-discretion standard removed one of 
the obstacles courts had held foreclosed judicial review of such determi- 
nations, but Congress did not simply supply this single missing ingredi- 
ent in enacting §6404(h). Rather, it set out a carefully circumscribed, 
time-limited, plaintiff-specific provision, which also precisely defined the 
appropriate forum. This Court will not isolate one feature of this stat- 
ute and use it to permit taxpayers to circumvent the other limiting fea- 
tures in the same statute, such as a shorter statute of limitations than 
in general refund suits or a net-worth ceiling for plaintiffs eligible to 
bring suit. Taxpayers could “effortlessly evade” these specific limita- 
tions by bringing interest abatement claims as tax refund actions in the 
district courts or the Court of Federal Claims, disaggregating a statute 
Congress plainly envisioned as a package deal. EC Term of Years 
Trust, ante, at 434. Equally unavailing are the Hincks’ contentions 
that reading §6404(h) to vest exclusive jurisdiction in the Tax Court 
impliedly repeals the pre-existing jurisdiction of the district courts and 
Court of Federal Claims, runs contrary to the structure of tax contro- 
versy jurisdiction, and would lead to the “unreasonable” result that tax- 
payers with net worths exceeding the specified ceilings would be fore- 
closed from seeking judicial review of §6404(e)(1) refusals to abate. 
Pp. 506-510. 
446 F. 3d 1307, affirmed. 


ROBERTS, C. J., delivered the opinion for a unanimous Court. 


Thomas E. Redding argued the cause for petitioners. 
With him on the briefs were Teresa J. Womack and Sallie 
W. Gladney. 

Jonathan L. Marcus argued the cause for the United 
States. With him on the brief were Solicitor General 
Clement, Assistant Attorney General O’Connor, Deputy 
Solicitor General Hungar, and Kenneth L. Greene. 


CHIEF JUSTICE ROBERTS delivered the opinion of the 
Court. 

Bad things happen if you fail to pay federal income taxes 
when due. One of them is that interest accrues on the un- 
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paid amount. Sometimes it takes a while for the Internal 
Revenue Service (IRS) to determine that taxes should have 
been paid that were not. Section 6404(e)(1) of the Internal 
Revenue Code permits the Secretary of the Treasury to 
abate interest—to forgive it, partially or in whole—if the 
assessment of interest on a deficiency is attributable to un- 
reasonable error or delay on the part of the IRS. Section 
6404(h) allows for judicial review of the Secretary’s decision 
not to grant such relief. The question presented in this case 
is whether this review may be obtained only in the Tax 
Court, or may also be secured in the district courts and the 
Court of Federal Claims. We hold that the Tax Court pro- 
vides the exclusive forum for judicial review of a refusal to 
abate interest under § 6404(e)(1), and affirm. 


I 


The Internal Revenue Code provides that if any amount 
of assessed federal income tax is not paid “on or before the 
last date prescribed for payment,” interest “shall be paid for 
the period from such last date to the date paid.” 26 U.S.C. 
§6601(a). Section 6404 of the Code authorizes the Secretary 
of the Treasury to abate any tax or related liability in certain 
circumstances. As part of the Tax Reform Act of 1986, Con- 
egress amended §6404 to add subsection (e)(1), which, as 
enacted, provided in pertinent part: 


“In the case of any assessment of interest on... any 
deficiency attributable in whole or in part to any error 
or delay by an officer or employee of the Internal Reve- 
nue Service (acting in his official capacity) in performing 
a ministerial act ... the Secretary may abate the assess- 
ment of all or any part of such interest for any period.” 
26 U.S. C. §6404(e)(1) (1994 ed.). 


In the years following passage of §6404(e)(1), the federal 
courts uniformly held that the Secretary’s decision not to 
grant an abatement was not subject to judicial review. See, 
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e.g. Argabright v. United States, 35 F. 3d 472, 476 (CA9 
1994); Selman v. United States, 941 F. 2d 1060, 1064 (CA10 
1991); Horton Homes, Inc. v. United States, 936 F. 2d 548, 
554 (CA11 1991); see also Bax v. Commissioner, 13 F. 3d 54, 
58 (CA2 1993). These decisions recognized that § 6404(e)(1) 
gave the Secretary complete discretion to determine 
whether to abate interest, “neither indicat[ing] that such au- 
thority should be used universally nor provid[ing] any basis 
for distinguishing between the instances in which abatement 
should and should not be granted.” Selman, supra, at 1063. 
Any decision by the Secretary was accordingly “committed 
to agency discretion by law” under the Administrative Proce- 
dure Act, 5 U.S.C. §701(a)(2), and thereby insulated from 
judicial review. See, e. g., Webster v. Doe, 486 U.S. 592, 599 
(1988); Heckler v. Chaney, 470 U.S. 821, 830 (1985). 

In 1996, as part of the Taxpayer Bill of Rights 2, Congress 
again amended §6404, adding what is now subsection (h). 
As relevant, that provision states: 


“Review of denial of request for abatement of interest 

“(1) In general 

“The Tax Court shall have jurisdiction over any action 
brought by a taxpayer who meets the requirements 
referred to in section 7430(c)(4)(A)Gii) to determine 
whether the Secretary’s failure to abate interest under 
this section was an abuse of discretion, and may order 
an abatement, if such action is brought within 180 days 
after the date of the mailing of the Secretary’s final de- 
termination not to abate such interest.” 26 U.S.C. 
§ 6404(h)(1) (2000 ed., Supp. IV). 


Section 7430(c)(4)(A)Gi) in turn incorporates 28 U.S.C. 
§ 2412(d)(2)(B), which refers to individuals with a net worth 
not exceeding $2 million and businesses with a net worth 
not exceeding $7 million. Congress made subsection (h) ef- 
fective for all requests for abatement submitted to the IRS 
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after July 30, 1996, regardless of the tax year involved. 
§302(b), 110 Stat. 1458.1 
II 


In 1986, petitioner John Hinck was a limited partner in an 
entity called Agri-Cal Venture Associates (ACVA). Along 
with his wife, petitioner Pamela Hinck, Hinck filed a joint 
return for 1986 reporting his share of losses from the part- 
nership. The IRS later examined the tax returns for ACVA 
and proposed adjustments to deductions that the partnership 
had claimed for 1984, 1985, and 1986. In 1990, the IRS is- 
sued a final notice regarding the partnership’s returns, disal- 
lowing tens of millions of dollars of deductions. While the 
partnership sought administrative review of this decision, 
the Hincks, in May 1996, made an advance remittance of 
$93,890 to the IRS toward any personal deficiency that might 
result from a final adjustment of ACVA’s returns. In March 
1999, the Hincks reached a settlement with the IRS concern- 
ing the ACVA partnership adjustments, to the extent they 
affected the Hincks’ return. Shortly thereafter, as a result 
of the adjustments, the IRS imposed additional liability 
against the Hincks: $16,409 in tax and $21,669.22 in interest. 
The IRS applied the Hincks’ advance remittance to this 
amount and refunded them the balance of $55,811.78. 

The Hincks filed a claim with the IRS contending that, 
because of IRS errors and delays, the interest assessed 
against them for the period from March 21, 1989, to April 1, 
1993, should be abated under §6404(e)(1). The IRS denied 
the request. The Hincks then filed suit in the United States 
Court of Federal Claims seeking review of the refusal to 


The Taxpayer Bill of Rights 2 also modified 26 U.S. C. §6404(e)(1)(A) 
to add the word “unreasonable” before the words “error or delay” and to 
change “ministerial act” to “ministerial or managerial act.” §301(a), 110 
Stat. 1457. These changes, however, only apply to interest accruing on 
deficiencies for tax years beginning after July 30, 1996, see §301(), ibid., 
and thus are not implicated in this case. 
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abate. That court granted the Government’s motion to 
dismiss, 64 Fed. Cl. 71, 81 (2005), and the United States 
Court of Appeals for the Federal Circuit affirmed, 446 F. 3d 
1307, 1813-1314 (2006), holding that §6404(h) vests exclu- 
sive jurisdiction to review interest abatement claims under 
§6404(e)(1) in the Tax Court. Because this decision con- 
flicted with the Fifth Circuit’s decision in Beall v. United 
States, 336 F. 3d 419, 480 (2003) (holding that § 6404(h) grants 
concurrent rather than exclusive jurisdiction to the Tax 
Court), we granted certiorari, 549 U.S. 1162 (2007). 


Ill 


Our analysis is governed by the well-established principle 
that, in most contexts, “‘a precisely drawn, detailed statute 
pre-empts more general remedies.’” EC Term of Years 
Trust v. United States, ante, at 433 (quoting Brown v. GSA, 
425 U.S. 820, 834 (1976)); see also Block v. North Dakota ex 
rel. Board of Univ. and School Lands, 461 U.S. 273, 284-286 
(1983). We are also guided by our past recognition that 
when Congress enacts a specific remedy when no remedy 
was previously recognized, or when previous remedies were 
“problematic,” the remedy provided is generally regarded as 
exclusive. Id., at 285; Brown, supra, at 826-829. 

Section 6404(h) fits the bill on both counts. It is a “pre- 
cisely drawn, detailed statute” that, in a single sentence, pro- 
vides a forum for adjudication, a limited class of potential 
plaintiffs, a statute of limitations, a standard of review, and 
authorization for judicial relief. And Congress enacted this 
provision against a backdrop of decisions uniformly rejecting 
the possibility of any review for taxpayers wishing to chal- 
lenge the Secretary’s § 6404(e)(1) determination. Therefore, 
despite Congress’s failure explicitly to define the Tax Court’s 
jurisdiction as exclusive, we think it quite plain that the 
terms of §6404(h)—a “precisely drawn, detailed statute” fill- 
ing a perceived hole in the law—control all requests for re- 
view of §6404(e)(1) determinations. Those terms include 
the forum for adjudication. 
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The Hincks’ primary argument against exclusive Tax 
Court jurisdiction is that by providing a standard of re- 
view—abuse of discretion—in § 6404(h), Congress eliminated 
the primary barrier to judicial review that courts had pre- 
viously recognized; accordingly, they maintain, taxpayers 
may seek review of §6404(e)(1) determinations under stat- 
utes granting jurisdiction to the district courts and the Court 
of Federal Claims to review tax refund actions. See 28 
U.S. C. §§ 1846(a)(1), 1491(a)(1); 26 U.S. C. §7422(a). Or, as 
the Fifth Circuit reasoned: “[T]he federal district courts 
have always possessed jurisdiction over challenges brought 
to section 6404(e)(1) denials[;] they simply determined that 
the taxpayers had no substantive right whatever to a favor- 
able exercise of the Secretary’s discretion.... [I]n enacting 
section 6404(h), Congress indicated that such is no longer the 
case, and thereby removed any impediment to district court 
review.” Beall, supra, at 428 (emphasis in original). 

It is true that by providing an abuse-of-discretion stand- 
ard, Congress removed one of the obstacles courts had held 
foreclosed judicial review of §6404(e)(1) determinations. 
See, e.g., Argabright, 35 F. 3d, at 476 (Moting an absence 
of “ ‘judicially manageable standards’” (quoting Heckler, 470 
U.S., at 830)). But in enacting §6404(h), Congress did not 
simply supply this single missing ingredient; rather, it set 
out a carefully circumscribed, time-limited, plaintiff-specific 
provision, which also precisely defined the appropriate 
forum. We cannot accept the Hincks’ invitation to isolate 
one feature of this “precisely drawn, detailed statute”’—the 
portion specifying a standard of review—and use it to permit 
taxpayers to circumvent the other limiting features Con- 
eress placed in the same statute—restrictions such as a 
shorter statute of limitations than general refund suits, com- 
pare §6404(h) (180-day limitations period) with § 6532(a)(1) 
(2-year limitations period), or a net-worth ceiling for plain- 
tiffs eligible to bring suit. Taxpayers could “effortlessly 
evade” these specific limitations by bringing interest abate- 
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ment claims as tax refund actions in the district courts or the 
Court of Federal Claims, disaggregating a statute Congress 
plainly envisioned as a package deal. EC Term of Years 
Trust, ante, at 434; see also Block, supra, at 284-285; Brown, 
supra, at 832-833. 

The Hincks’ other contentions are equally unavailing. 
First, they claim that reading §6404(h) to vest exclusive ju- 
risdiction in the Tax Court impliedly repeals the pre-existing 
jurisdiction of the district courts and Court of Federal 
Claims, despite our admonition that “repeals by implica- 
tion are not favored.” Morton v. Mancari, 417 U.S. 535, 
549 (1974) Gnternal quotation marks omitted). But the 
implied-repeal doctrine is not applicable here, for when Con- 
egress passed §6404(h), §6404(e)(1) had been interpreted not 
to provide any right of review for taxpayers. There is thus 
no indication of any “language on the statute books that 
[Congress] wishe[d] to change,” United States v. Fausto, 484 
U.S. 489, 453 (1988), implicitly or explicitly. Congress sim- 
ply prescribed a limited form of review where none had pre- 
viously been found to exist. 

Second, the Hincks assert that vesting jurisdiction over 
§ 6404(e)(1) abatement decisions exclusively in the Tax Court 
runs contrary to the “entire structure of tax controversy ju- 
risdiction,” Brief for Petitioners 30, under which the Tax 
Court generally hears prepayment challenges to tax liability, 
see §6213(a), while postpayment actions are brought in the 
district courts or Court of Federal Claims. In a related 
vein, the Hincks point out that the Government’s position 
would force taxpayers seeking postpayment review of their 
tax liabilities to separate their §6404(e)(1) abatement claims 
from their refund claims and bring each in a different court. 
Even assuming, arguendo, that we were inclined to depart 
from the face of the statute, these arguments are under- 
cut on two fronts. To begin with, by expressly granting to 
the Tax Court some jurisdiction over §6404(e)(1) decisions, 
Congress has already broken with the general scheme the 
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Hincks identify. No one doubts that an action seeking re- 
view of a §6404(e)(1) determination may be maintained in 
the Tax Court even if the interest has already been paid, see, 
e. g., Dadian v. Commissioner, 87 TCM 1844 (2004), | 2004— 
121 RIA Memo TC, p. 790-2004; Miller v. Commissioner, 79 
TCM 2213 (2000), {2000-196 RIA Memo TC, p. 1120-2000, 
aff’d, 310 F. 3d 640 (CA9 2002), and the Hincks point to no 
case where the Tax Court has refused to exercise jurisdiction 
under such circumstances. 

In addition, an interest abatement claim under § 6404(e)(1) 
involves no questions of substantive tax law, but rather is 
premised on issues of bureaucratic administration (whether, 
for example, there was “error or delay” in the performance 
of a “ministerial” act, §6404(e)(1)(A)). Judicial review of de- 
cisions not to abate requires an evaluation of the internal 
processes of the IRS, not the underlying tax liability of the 
taxpayer. We find nothing tellingly awkward about chan- 
neling such discrete and specialized questions of administra- 
tive operations to one particular court, even if in some re- 
spects it “may not appear to be efficient” as a policy matter 
to separate refund and interest abatement claims. 446 F. 3d, 
at 1316.” 

Last, the Hincks contend that Congress would not have 
intended to vest jurisdiction exclusively in the Tax Court 
because it would lead to the “unreasonable” result that tax- 
payers with net worths greater than $2 million (for individu- 
als) or $7 million (for businesses) would be foreclosed from 
seeking judicial review of $6404(e)(1) refusals to abate. 
Brief for Petitioners 46; see also Beall, 336 F. 3d, at 480. 
But we agree with the Federal Circuit that this outcome 
“was contemplated by Congress.” 446 F. 3d, at 1816. The 
net-worth limitation in §6404(h) reflects Congress’s judg- 
ment that wealthier taxpayers are more likely to be able to 


? We note that the Hincks sought only interest abatement in the Court 
of Federal Claims, thus failing to implicate the “claim-splitting” and effi- 
ciency concerns they condemn. See Brief for Petitioners 49. 
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pay a deficiency before contesting it, thereby avoiding ac- 
crual of interest during their administrative and legal chal- 
lenges. In contrast, taxpayers with comparatively fewer re- 
sources are more likely to contest their assessed deficiency 
before first paying it, thus exposing themselves to interest 
charges if their challenge is ultimately unsuccessful. There 
is nothing “unreasonable” about Congress’s decision to grant 
the possibility of judicial relief only to those taxpayers most 
likely to be in need of it.? 
The judgment of the United States Court of Appeals for 
the Federal Circuit is affirmed. 
It is so ordered. 


3 The Hincks also argue that the net-worth limitations on § 6404(h) re- 
view violate the due process rights of those taxpayers who exceed them. 
The court below did not pass upon this constitutional challenge, nor do we, 
for as the Hincks concede, the record contains no findings concerning their 
own net worth, Brief for Petitioners 44, and they offer no reasons to devi- 
ate from our general rule that a party “must assert his own legal rights 
and interests, and cannot rest his claim to relief on the legal rights or 
interests of third parties,” Kowalski v. Tesmer, 543 U.S. 125, 129 (2004) 
(quoting Warth v. Seldin, 422 U.S. 490, 499 (1975); internal quotation 
marks omitted). 
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OFFICE OF SENATOR MARK DAYTON v. HANSON 


APPEAL FROM THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 06-618. Argued April 24, 2007—Decided May 21, 2007 


After his discharge from employment with former Senator Dayton, appel- 
lee Hanson sued appellant, the Senator’s office (Office), invoking the Dis- 
trict Court’s jurisdiction under the Congressional Accountability Act of 
1995 (Act). The court denied a motion to dismiss based on a claim of 
immunity under the Constitution’s Speech or Debate Clause, and the 
D. C. Circuit affirmed. The Office then sought to appeal under § 412 of 
the Act, which authorizes review in this Court of “any... judgment... 
upon the constitutionality of any provision” of the Act. 


Held: This Court lacks jurisdiction under § 412 because neither the dis- 
missal denial nor the D. C. Circuit’s affirmance can fairly be character- 
ized as a ruling “upon the constitutionality” of any Act provision. The 
District Court’s order does not state any grounds for decision, so it 
cannot be characterized as a constitutional holding. Moreover, neither 
the Court of Appeals’ rejection of the Office’s argument that forcing 
the Senator to defend against Hanson’s allegations would necessarily 
contravene the Speech or Debate Clause, nor that court’s leaving open 
the possibility that the Clause may limit the proceedings’ scope in some 
respects, qualifies as a ruling on the Act’s validity. The Office’s argu- 
ment that the appeals court’s holding amounts to a ruling that the Act 
is constitutional “as applied” cannot be reconciled with § 418’s declara- 
tion that the Act’s authorization to sue “shall not constitute a waiver 
of ... the privileges of any Senator ... under [the Clause].” Nor do 
any special circumstances justify exercise of this Court’s discretionary 
certiorari jurisdiction, the D. C. Circuit having abandoned an earlier 
decision that was in conflict with another Circuit on the Clause’s applica- 
tion to suits challenging a congressional Member’s personnel decisions. 
Pp. 513-515. 


459 F. 3d 1, appeal dismissed; certiorari denied. 


STEVENS, J., delivered the opinion of the Court, in which all other Mem- 
bers joined, except ROBERTS, C. J., who took no part in the consideration 
or decision of the case. 
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Jean M. Manning argued the cause for appellant. With 
her on the briefs were Toby R. Hyman, Claudia A. Kostel, 
Dawn Bennett-Ingold, and Thomas C. Goldstein. 

Richard A. Salzman argued the cause for appellee. With 
him on the brief were Douglas B. Huron and Tammany M. 
Kramer. 

Thomas E. Caballero argued the cause for the United 
States Senate as amicus curiae urging affirmance. With 
him on the brief were Morgan J. Frankel, Patricia Mack 
Bryan, and Grant R. Vinik.* 


JUSTICE STEVENS delivered the opinion of the Court. 


Prior to January 3, 2007, Mark Dayton represented the 
State of Minnesota in the United States Senate. Appellee, 
Brad Hanson, was employed in the Senator’s Ft. Snelling 
office prior to his discharge by the Senator, which he alleges 
occurred on July 3, 2002. Hanson brought this action for 
damages against appellant, the Senator’s office (Office), in- 
voking the District Court’s jurisdiction under the Congres- 
sional Accountability Act of 1995 (Act), 109 Stat. 3, as 
amended, 2 U.S.C. $1301 et seg. (2000 ed. and Supp. IV), 
and alleging violations of three other federal statutes.'_ The 
District Court denied appellant’s motion to dismiss the com- 
plaint based on a claim of immunity under the Speech or 


*A brief of amicus curiae urging reversal was filed for the President 
pro tempore of the Senate of Pennsylvania by John P. Krill, Jr., Linda J. 
Shorey, and George A. Bibikos. 

A brief of amici curiae urging affirmance was filed for Congressman 
Barney Frank et al. by Glen D. Nager, Traci L. Lovitt, and Virginia A. 
Seitz. 

A brief of amicus curiae was filed for AARP by Thomas W. Osborne 
and Melvin Radowitz. 

1 Appellee alleged violations of the Family and Medical Leave Act of 
1993, 107 Stat. 6, as amended, 29 U.S. C. §2601 et seg. (2000 ed. and Supp. 
IV), the Americans with Disabilities Act of 1990, 104 Stat. 327, 42 U.S.C. 
$12101 et seg. (2000 ed. and Supp. IV), and the Fair Labor Standards 
Act of 1938, 52 Stat. 1060, as amended, 29 U.S. C. §201 et seg. (2000 ed. 
and Supp. IV). 
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Debate Clause of the Constitution.2, The Court of Appeals 
affirmed, Fields v. Office of Eddie Bernice Johnson, Em- 
ploying Office, United States Congress, 459 F. 3d 1 (CADC 
2006), the Office invoked our appellate jurisdiction under 
§ 412 of the Act, 2 U.S. C. $1412, and we postponed consider- 
ation of jurisdiction pending hearing the case on the merits, 
549 U.S. 1177 (2007). Because we do not have jurisdiction 
under § 412, we dismiss the appeal. Treating appellant’s ju- 
risdictional statement as a petition for a writ of certiorari, 
we deny the petition. 

Under § 412 of the Act, direct review in this Court is avail- 
able “from any interlocutory or final judgment, decree, or 
order of a court upon the constitutionality of any provision” 
of the statute.? Neither the order of the District Court de- 
nying appellant’s motion to dismiss nor the judgment of the 
Court of Appeals affirming that order can fairly be charac- 
terized as a ruling “upon the constitutionality” of any provi- 
sion of the Act. The District Court’s minute order denying 
the motion to dismiss does not state any grounds for decision. 
App. to Juris. Statement 59a. Both parties agree that that 
order cannot, therefore, be characterized as a constitutional 
holding.*| The Court of Appeals’ opinion rejects appellant’s 


2“TF Jor any Speech or Debate in either House, [the Senators and Repre- 
sentatives] shall not be questioned in any other Place.” Art. I, §6, cl. 1. 

3 Section 412 reads in full: 
“Expedited review of certain appeals 
“(a) In general 

“An appeal may be taken directly to the Supreme Court of the United 
States from any interlocutory or final judgment, decree, or order of a court 
upon the constitutionality of any provision of this chapter. 
“(o) Jurisdiction 

“The Supreme Court shall, if it has not previously ruled on the question, 
accept jurisdiction over the appeal referred to in subsection (a) of this 
section, advance the appeal on the docket, and expedite the appeal to the 
greatest extent possible.” 2 U.S.C. §1412. 

“Had the District Court’s order qualified as a ruling “upon the consti- 
tutionality” of a provision of the Act, the Court of Appeals’ jurisdiction 
to hear the appeal would have been called into serious doubt. See 28 
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argument that forcing Senator Dayton to defend against the 
allegations in this case would necessarily contravene the 
Speech or Debate Clause, although it leaves open the possi- 
bility that the Speech or Debate Clause may limit the scope 
of the proceedings in some respects. Neither of those hold- 
ings qualifies as a ruling on the validity of the Act itself. 

The Office argues that the Court of Appeals’ holding 
amounts to a ruling that the Act is constitutional “as ap- 
plied.” According to the Office, an “as applied” constitu- 
tional holding of that sort satisfies the jurisdictional require- 
ments of §412. We find this reading difficult to reconcile 
with the statutory scheme. Section 413 of the Act pro- 
vides that 


“tlhe authorization to bring judicial proceedings under 
[the Act] shall not constitute a waiver of sovereign im- 
munity for any other purpose, or of the privileges of any 
Senator or Member of the House of Representatives 
under [the Speech or Debate Clause] of the Constitu- 
tion.” 2 U.S.C. §1418. 


This provision demonstrates that Congress did not intend 
the Act to be interpreted to permit suits that would other- 
wise be prohibited under the Speech or Debate Clause. 
Consequently, a court’s determination that jurisdiction at- 
taches despite a claim of Speech or Debate Clause immunity 
is best read as a ruling on the scope of the Act, not its consti- 
tutionality. This reading is faithful, moreover, to our estab- 
lished practice of interpreting statutes to avoid constitu- 
tional difficulties.» See Clark v. Martinez, 5483 U.S. 371, 
381-882 (2005). 


U.S.C. $1291 (granting jurisdiction to the courts of appeals from final 
decisions of federal district courts “except where a direct review may be 
had in the Supreme Court”). 

5 Nor does this reading make a dead letter out of §412’s limitation of 
appellate review in this Court to constitutional rulings. The possibility 
remains that provisions of the Act could be challenged on constitutional 
grounds unrelated to the Speech or Debate Clause. 
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The provision for appellate review is best understood as 
responding to a congressional concern that if a provision of 
the statute is declared invalid there is an interest in prompt 
adjudication by this Court. To extend that review to in- 
stances in which the statute itself has not been called into 
question, giving litigants under the Act preference over liti- 
gants in other cases, does not accord with that rationale. 
This is also consistent with our cases holding that “statutes 
authorizing appeals are to be strictly construed.” Perry 
Ed. Assn. v. Perry Local Educators’ Assn., 460 U.S. 37, 48 
(1983); see also Fornaris v. Ridge Tool Co., 400 U.S. 41, 42, 
n. 1 (1970) (per curiam). 

Nor are there special circumstances that justify the exer- 
cise of our discretionary certiorari jurisdiction to review the 
Court of Appeals’ affirmance of the interlocutory order en- 
tered by the District Court. Having abandoned its decision 
in Browning v. Clerk, U. S. House of Representatives, 789 
F. 2d 923 (1986), the D. C. Circuit is no longer in obvious 
conflict with any other Circuit on the application of the 
Speech or Debate Clause to suits challenging the personnel 
decisions of Members of Congress. Compare 459 F. 3d 1 
(case below) with Bastien v. Office of Sen. Ben Nighthorse 
Campbell, 390 F. 3d 1301 (CA10 2004). 

Accordingly, the appeal is dismissed for want of jurisdic- 
tion, and certiorari is denied. We express no opinion on the 
merits, nor do we decide whether this action became moot 
upon the expiration of Senator Dayton’s term in office. 


It is so ordered. 


THE CHIEF JUSTICE took no part in the consideration or 
decision of this case. 
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WINKELMAN, A MINOR, BY AND THROUGH HIS PARENTS 
AND LEGAL GUARDIANS, WINKELMAN ET UxX., ET AL. v. 
PARMA CITY SCHOOL DISTRICT 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT 


No. 05-983. Argued February 27, 2007—Decided May 21, 2007 


Respondent school district receives federal funds under the Individuals 
with Disabilities Education Act (Act or IDEA), so it must provide chil- 
dren such as petitioner Winkelmany’ son Jacob a “free appropriate pub- 
lic education,” 20 U.S. C. § 1400(d)(1)(A), in accordance with an individu- 
alized education program (IEP) that the parents, school officials, and 
others develop as members of the student’s “IEP Team.” Regarding 
Jacob’s IEP as deficient, the Winkelmans unsuccessfully appealed 
through IDEA’s administrative review process. Proceeding without 
counsel, they then filed a federal-court complaint on their own behalf 
and on Jacob’s behalf. The District Court granted respondent judg- 
ment on the pleadings. The Sixth Circuit entered an order dismissing 
the Winkelmans’ subsequent appeal unless they obtained an attorney, 
citing Circuit precedent holding that because the right to a free appro- 
priate public education belongs only to the child, and IDEA does not 
abrogate the common-law rule prohibiting nonlawyer parents from rep- 
resenting minor children, IDEA does not allow nonlawyer parents to 
proceed pro se in federal court. 


Held: 

1. IDEA grants parents independent, enforceable rights, which are 
not limited to procedural and reimbursement-related matters but en- 
compass the entitlement to a free appropriate public education for their 
child. Pp. 522-535. 

(a) IDEA’s text resolves the question whether parents or only chil- 
dren have rights under the Act. Proper interpretation requires consid- 
ering the entire statutory scheme. IDEA’s goals include “ensur[ing] 
that all children with disabilities have available to them a free appro- 
priate public education” and “that the rights of children with disabilities 
and parents of such children are protected,” 20 U.S. C. §§ 1400(d)(1)(A)- 
(B), and many of its terms mandate or otherwise describe parental 
involvement. Parents play “a significant role,” Schaffer v. Weast, 546 
U.S. 49, 58, in the development of each child’s IEP, see §§ 1412(a)(4), 
1414). They are IEP team members, § 1414(d)(1)(B), and their “con- 
cerns” “for enhancing [their child’s] education” must be considered by 
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the team, § 1414(d)(8)(A)(ii). A State must, moreover, give “any party” 
who objects to the adequacy of the education provided, the IEP’s 
construction, or related matter the opportunity “to present a 
complaint ... ,” $1415(b)(6), and engage in an administrative review 
process that culminates in an “impartial due process hearing,” 
§1415(f)(1)(A), before a hearing officer. “Any party aggrieved by the 
[hearing officer’s] findings and decision . . . [has] the right to bring a 
civil action with respect to the complaint.” §1415()(2)(A). A court or 
hearing officer may require a state agency “to reimburse the parents 
for the cost of [private school] enrollment if... the agency had not 
made a free appropriate public education available to the child.” 
§ 1412(a)(10)(C)Gi). IDEA also governs when and to what extent a 
court may award attorney’s fees, see § 1415(i)(3)(B), including an award 
“to a prevailing party who is the parent of a child with a disability,” 
§1415@)(8)(B\@M). Pp. 523-526. 

(b) These various provisions accord parents independent, enforce- 
able rights. Parents have enforceable rights at the administrative 
stage, and it would be inconsistent with the statutory scheme to bar 
them from continuing to assert those rights in federal court at the adju- 
dication stage. Respondent argues that parental involvement is con- 
templated only to the extent parents represent their child’s interests, 
but this view is foreclosed by the Act’s provisions. The grammatical 
structure of IDEA’s purpose of protecting “the rights of children with 
disabilities and parents of such children,” § 1400(d)(1)(B), would make no 
sense unless “rights” refers to the parents’ rights as well as the child’s. 
Other provisions confirm this view. See, e.g., §1415(a). Even if this 
Court were inclined to ignore the Act’s plain text and adopt respondent’s 
countertextual reading, the Court disagrees that the sole purpose driv- 
ing IDEA’s involvement of parents is to facilitate vindication of a child’s 
rights. It is not novel for parents to have a recognized legal interest 
in their child’s education and upbringing. 

The Act’s provisions also contradict the variation on respondent’s ar- 
gument that parents can be “parties aggrieved” for aspects of the hear- 
ing officer’s findings and decision relating to certain procedures and re- 
imbursements, but not “parties aggrieved” with regard to any challenge 
not implicating those limited concerns. The IEP proceedings entitle 
parents to participate not only in the implementation of IDEA’s proce- 
dures but also in the substantive formulation of their child’s educational 
program. The Act also allows expansive challenge by parents of “any 
matter” related to the proceedings and requires that administrative res- 
olution be based on whether the child “received a free appropriate public 
education,” § 1415(f)(8)(E), with judicial review to follow. The text and 
structure of IDEA create in parents an independent stake not only in 
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the procedures and costs implicated by the process but also in the sub- 
stantive decision to be made. Incongruous results would follow, more- 
over, were the Court to accept the proposition that parents’ IDEA 
rights are limited to certain nonsubstantive matters. It is difficult to 
disentangle the Act’s procedural and reimbursement-related rights from 
its substantive ones, and attempting to do so would impose upon parties 
a confusing and onerous legal regime, one worsened by the absence of 
any express guidance in IDEA concerning how a court might differenti- 
ate between these matters. This bifurcated regime would also leave 
some parents without any legal remedy. Pp. 526-533. 

(c) Respondent misplaces its reliance on Arlington Central School 
Dist. Bd. of Ed. v. Murphy, 548 U. 8. 291, when it contends that because 
IDEA was passed pursuant to the Spending Clause, it must provide 
clear notice before it can be interpreted to provide independent rights 
to parents. Arlington held that IDEA had not furnished clear notice 
before requiring States to reimburse experts’ fees to prevailing parties 
in IDEA actions. However, this case does not invoke Arlington’s rule, 
for the determination that IDEA gives parents independent, enforce- 
able rights does not impose any substantive condition or obligation on 
States that they would not otherwise be required by law to observe. 
The basic measure of monetary recovery is not expanded by recognizing 
that some rights repose in both the parent and the child. Increased 
costs borne by States defending against suits brought by nonlawyers do 
not suffice to invoke Spending Clause concerns, particularly in light of 
provisions in IDEA that empower courts to award attorney’s fees to 
prevailing educational agencies if a parent files an action for an “im- 
proper purpose,” § 1415(i)(8)(B)@(II). Pp. 5838-535. 

2. The Sixth Circuit erred in dismissing the Winkelmans’ appeal for 
lack of counsel. Because parents enjoy rights under IDEA, they are 
entitled to prosecute IDEA claims on their own behalf. In light of this 
holding, the Court need not reach petitioners’ argument concerning 
whether IDEA entitles parents to litigate their child’s claims pro se. 
P. 535. 


Reversed and remanded. 


KENNEDY, J., delivered the opinion of the Court, in which ROBERTS, 
C. J., and STEVENS, SOUTER, GINSBURG, BREYER, and ALITO, JJ., joined. 
SCALIA, J., filed an opinion concurring in the judgment in part and dissent- 
ing in part, in which THOMAS, J., joined, post, p. 535. 


Jean-Claude André argued the cause and filed briefs for 
petitioners. 
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David B. Salmons argued the cause for the United States 
as amicus curiae urging reversal. With him on the brief 
were Solicitor General Clement, Assistant Attorney Gen- 
eral Kim, Deputy Solicitor General Garre, David K. Flynn, 
Gregory B. Friel, and Kent D. Talbert. 

Pierre H. Bergeron argued the cause for respondent. 
With him on the brief was Christina Henagen Peer.* 


JUSTICE KENNEDY delivered the opinion of the Court. 


Some four years ago, Mr. and Mrs. Winkelman, parents of 
five children, became involved in lengthy administrative and 
legal proceedings. They had sought review related to con- 
cerns they had over whether their youngest child, 6-year-old 
Jacob, would progress well at Pleasant Valley Elementary 
School, which is part of the Parma City School District in 
Parma, Ohio. 

Jacob has autism spectrum disorder and is covered by the 
Individuals with Disabilities Education Act (Act or IDEA), 
84 Stat. 175, as amended, 20 U.S. C. § 1400 et seg. (2000 ed. 
and Supp. IV). His parents worked with the school district 
to develop an individualized education program (IEP), as re- 
quired by the Act. All concede that Jacob’s parents had the 
statutory right to contribute to this process and, when agree- 


*Briefs of amici curiae urging reversal were filed for the Autism Soci- 
ety of America et al. by Barbara E. Etkind and Ilise L. Feitshans; for the 
Council of Parent Attorneys and Advocates, Inc., et al. by Lynn S. Preece, 
Erin McCloskey Maus, and Angela C. Vigil; for the Equal Justice Founda- 
tion et al. by Benson A. Wolman, Robert J. Krummen, and Robert M. 
Clyde, Jr.; for the Ohio Coalition for the Education of Children with Disa- 
bilities et al. by Thomas C. Goldstein, Eric H. Zagrans, Pamela S. Kar- 
lan, Jeffrey L. Fisher, Amy Howe, and Kevin K. Russell; and for Senator 
Edward M. Kennedy et al. by Jody Manier Kris. 

Julie Wright Halbert and Pammela Quinn filed a brief for the Council 
of the Great City Schools as amicus curiae urging affirmance. 

Julie Carleton Martin, Francisco M. Negron, Jr., Naomi E. Gittins, 
Thomas E. M. Hutton, and Lisa E. Soronen filed a brief for the National 
School Boards Association et al. as amici curiae. 
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ment could not be reached, to participate in administrative 
proceedings including what the Act refers to as an “impartial 
due process hearing.” §1415(f)(1)(A) (2000 ed., Supp. IV). 

The disagreement at the center of the current dispute con- 
cerns the procedures to be followed when parents and their 
child, dissatisfied with the outcome of the due process hear- 
ing, seek further review in a United States District Court. 
The question is whether parents, either on their own behalf 
or as representatives of the child, may proceed in court un- 
represented by counsel though they are not trained or li- 
censed as attorneys. Resolution of this issue requires us to 
examine and explain the provisions of IDEA to determine if 
it accords to parents rights of their own that can be vindi- 
cated in court proceedings, or alternatively, whether the Act 
allows them, in their status as parents, to represent their 
child in court proceedings. 

I 


Respondent Parma City School District, a participant in 
IDEA’s educational spending program, accepts federal funds 
for assistance in the education of children with disabilities. 
As a condition of receiving funds, it must comply with 
IDEA’s mandates. IDEA requires that the school district 
provide Jacob with a “free appropriate public education,” 
which must operate in accordance with the IEP that Jacob’s 
parents, along with school officials and other individuals, de- 
velop as members of Jacob’s “IEP Team.” Brief for Peti- 
tioners 3 (internal quotation marks omitted). 

The school district proposed an IEP for the 2003-2004 
school year that would have placed Jacob at a public elemen- 
tary school. Regarding this IEP as deficient under IDEA, 
Jacob’s nonlawyer parents availed themselves of the adminis- 
trative review provided by IDEA. They filed a complaint 
alleging respondent had failed to provide Jacob with a free 
appropriate public education; they appealed the hearing of- 
ficer’s rejection of the claims in this complaint to a state-level 
review officer; and after losing that appeal they filed, on their 
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own behalf and on behalf of Jacob, a complaint in the United 
States District Court for the Northern District of Ohio. In 
reliance upon 20 U.S. C. § 1415()(2) (2000 ed., Supp. IV) they 
challenged the administrative decision, alleging, among other 
matters: that Jacob had not been provided with a free appro- 
priate public education; that his IEP was inadequate; and 
that the school district had failed to follow procedures man- 
dated by IDEA. Pending the resolution of these challenges, 
the Winkelmans had enrolled Jacob in a private school at 
their own expense. They had also obtained counsel to assist 
them with certain aspects of the proceedings, although they 
filed their federal complaint, and later their appeal, without 
the aid of an attorney. The Winkelmans’ complaint sought 
reversal of the administrative decision, reimbursement for 
private-school expenditures and attorney’s fees already in- 
curred, and, it appears, declaratory relief. 

The District Court granted respondent’s motion for judg- 
ment on the pleadings, finding it had provided Jacob with a 
free appropriate public education. Petitioners, proceeding 
without counsel, filed an appeal with the Court of Appeals 
for the Sixth Circuit. Relying on its recent decision in 
Cavanaugh v. Cardinal Local School Dist., 409 F. 3d 753 
(2005), the Court of Appeals entered an order dismissing the 
Winkelmans’ appeal unless they obtained counsel to repre- 
sent Jacob. See Order in No. 05-3886 (Nov. 4, 2005), App. A 
to Pet. for Cert. la. In Cavanaugh the Court of Appeals 
had rejected the proposition that IDEA allows nonlawyer 
parents raising IDEA claims to proceed pro se in federal 
court. The court ruled that the right to a free appropriate 
public education “belongs to the child alone,” 409 F. 3d, at 
757, not to both the parents and the child. It followed, the 
court held, that “any right on which the [parents] could pro- 
ceed on their own behalf would be derivative” of the child’s 
right, 7bid., so that parents bringing IDEA claims were not 
appearing on their own behalf, zbid. See also 28 U.S.C. 
§ 1654 (allowing parties to prosecute their own claims pro 
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se). As for the parents’ alternative argument, the court 
held, nonlawyer parents cannot litigate IDEA claims on be- 
half of their child because IDEA does not abrogate the 
common-law rule prohibiting nonlawyer parents from repre- 
senting minor children. 409 F. 3d, at 756. As the court in 
Cavanaugh acknowledged, its decision brought the Sixth 
Circuit in direct conflict with the First Circuit, which had 
concluded, under a theory of “statutory joint rights,” that 
the Act accords to parents the right to assert IDEA claims 
on their own behalf. See Maroni v. Pemi-Baker Regional 
School Dist., 346 F. 3d 247, 249, 250 (CA1 2003). 

Petitioners sought review in this Court. In light of the 
disagreement among the Courts of Appeals as to whether a 
nonlawyer parent of a child with a disability may prosecute 
IDEA actions pro se in federal court, we granted certiorari. 
549 U.S. 990 (2006). Compare Cavanaugh, supra, with 
Maroni, supra; see also Mosely v. Board of Ed. of Chicago, 
434 F. 3d 527 (CAT 2006); Collinsgru v. Palmyra Bd. of Ed., 
161 F. 3d 225 (CA3 1998); Wenger v. Canastota Central 
School Dist., 146 F. 3d 123 (CA2 1998) (per curiam); Devine 
v. Indian River Cty. School Bd., 121 F. 3d 576 (CA11 1997). 


II 


Our resolution of this case turns upon the significance of 
IDEA’s interlocking statutory provisions. Petitioners’ pri- 
mary theory is that the Act makes parents real parties in 
interest to IDEA actions, not “mer[e] guardians of their chil- 
dren’s rights.” Brief for Petitioners 16. If correct, this 
allows Mr. and Mrs. Winkelman back into court, for there is 
no question that a party may represent his or her own inter- 
ests in federal court without the aid of counsel. See 28 
U.S. C. § 1654 (“In all courts of the United States the parties 
may plead and conduct their own cases personally or by 
counsel...”). Petitioners cannot cite a specific provision in 
IDEA mandating in direct and explicit terms that parents 
have the status of real parties in interest. They instead 
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base their argument on a comprehensive reading of IDEA. 
Taken as a whole, they contend, the Act leads to the neces- 
sary conclusion that parents have independent, enforceable 
rights. Brief for Petitioners 14 (citing Koons Buick Pontiac 
GMC, Inc. v. Nigh, 5483 U.S. 50, 60 (2004)). Respondent, ac- 
cusing petitioners of “knit[ting] together various provisions 
pulled from the crevices of the statute” to support these 
claims, Brief for Respondent 19, reads the text of IDEA to 
mean that any redressable rights under the Act belong only 
to children, id., at 19-40. 

We agree that the text of IDEA resolves the question pre- 
sented. We recognize, in addition, that a proper interpreta- 
tion of the Act requires a consideration of the entire statu- 
tory scheme. See Dolan v. Postal Service, 546 U.S. 481, 486 
(2006). Turning to the current version of IDEA, which the 
parties agree governs this case, we begin with an overview 
of the relevant statutory provisions. 


A 


The goals of IDEA include “ensur[ing] that all children 
with disabilities have available to them a free appropriate 
public education” and “ensur[ing] that the rights of children 
with disabilities and parents of such children are protected.” 
20 U.S. C. $$ 1400(d)(1)(A)-(B) (2000 ed., Supp. IV). To this 
end, the Act includes provisions governing four areas of par- 
ticular relevance to the Winkelmans’ claim: procedures to be 
followed when developing a child’s IEP; criteria governing 
the sufficiency of an education provided to a child; mecha- 
nisms for review that must be made available when there 
are objections to the IEP or to other aspects of IDEA pro- 
ceedings; and the requirement in certain circumstances that 
States reimburse parents for various expenses. See gener- 
ally §§ 1412(a)(10), 1414, 1415. Although our discussion of 
these four areas does not identify all the illustrative provi- 
sions, we do take particular note of certain terms that man- 
date or otherwise describe parental involvement. 
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IDEA requires school districts to develop an IEP for each 
child with a disability, see §§ 1412(a)(4), 1414), with parents 
playing “a significant role” in this process, Schaffer v. Weast, 
546 U.S. 49, 53 (2005). Parents serve as members of the 
team that develops the IEP. §$1414d)(1)(B). The “con- 
cerns” parents have “for enhancing the education of their 
child” must be considered by the team. § 1414(d)(8)(A)(ii). 
IDEA accords parents additional protections that apply 
throughout the IEP process. See, e. g., $1414(d)(4)(A) (re- 
quiring the IEP Team to revise the IEP when appropriate 
to address certain information provided by the parents); 
§1414(e) (requiring States to “ensure that the parents of [a 
child with a disability] are members of any group that makes 
decisions on the educational placement of their child”). The 
statute also sets up general procedural safeguards that pro- 
tect the informed involvement of parents in the development 
of an education for their child. See, e. g., §1415(a) (requiring 
States to “establish and maintain procedures ... to ensure 
that children with disabilities and their parents are guaran- 
teed procedural safeguards with respect to the provision of 
a free appropriate public education”); § 1415(b)(1) (mandating 
that States provide an opportunity for parents to examine all 
relevant records). See generally §§1414, 1415. A central 
purpose of the parental protections is to facilitate the provi- 
sion of a “‘free appropriate public education,’” § 1401(9), 
which must be made available to the child “in conformity 
with the [IEP],” § 1401(9)(D). 

The Act defines a “free appropriate public education” pur- 
suant to an IEP to be an educational instruction “specially 
designed . . . to meet the unique needs of a child with a 
disability,” § 1401(29), coupled with any additional “ ‘related 
services’” that are “required to assist a child with a disabil- 
ity to benefit from [that instruction],” §1401(26)(A). See 
also §1401(9). The education must, among other things, be 
provided “under public supervision and direction,” “meet the 
standards of the State educational agency,” and “include an 
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appropriate preschool, elementary school, or secondary 
school education in the State involved.” Jbid. The instruc- 
tion must, in addition, be provided at “no cost to parents.” 
§1401(29). See generally Board of Ed. of Hendrick Hudson 
Central School Dist., Westchester Cty. v. Rowley, 458 U.S. 
176 (1982) (discussing the meaning of “free appropriate pub- 
lic education” as used in the statutory precursor to IDEA). 

When a party objects to the adequacy of the education 
provided, the construction of the IEP, or some related mat- 
ter, IDEA provides procedural recourse: It requires that a 
State provide “[aln opportunity for any party to present a 
complaint . . . with respect to any matter relating to the 
identification, evaluation, or educational placement of the 
child, or the provision of a free appropriate public education 
to such child.” §1415(b)(6). By presenting a complaint a 
party is able to pursue a process of review that, as relevant, 
begins with a preliminary meeting “where the parents of 
the child discuss their complaint” and the local educational 
agency “is provided the opportunity to [reach a resolution].” 
§1415)(1)(B)\@MUdV). If the agency “has not resolved the 
complaint to the satisfaction of the parents within 30 days,” 
§ 1415(f)(1)(B)Gi), the parents may request an “impartial due 
process hearing,” §1415(f)(1)(A), which must be conducted 
either by the local educational agency or by the state educa- 
tional agency, zbid., and where a hearing officer will resolve 
issues raised in the complaint, § 1415(f)(8). 

IDEA sets standards the States must follow in conduct- 
ing these hearings. Among other things, it indicates that 
the hearing officer’s decision “shall be made on substantive 
grounds based on a determination of whether the child re- 
ceived a free appropriate public education,” § 1415(f)(8)(E)(), 
and that, “[iJIn matters alleging a procedural violation,” the 
officer may find a child “did not receive a free appropriate 
public education,” § 1415(f)(8)(E)(ii), only if the violation 


“(I) impeded the child’s right to a free appropriate 
public education; 
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“(II) significantly impeded the parents’ opportunity to 
participate in the decisionmaking process regarding the 
provision of a free appropriate public education to the 
parents’ child; or 

“(III) caused a deprivation of educational benefits.” 
Ibid. 


If the local educational agency, rather than the state edu- 
cational agency, conducts this hearing, then “any party 
agerieved by the findings and decision rendered in such a 
hearing may appeal such findings and decision to the State 
educational agency.” §1415(g)(1). Once the state educa- 
tional agency has reached its decision, an aggrieved party 
may commence suit in federal court: “Any party aggrieved 
by the findings and decision made [by the hearing officer] 
shall have the right to bring a civil action with respect to 
the complaint.” § 1415(4)(2)(A); see also § 1415(@)(1). 

IDEA, finally, provides for at least two means of cost re- 
covery that inform our analysis. First, in certain circum- 
stances it allows a court or hearing officer to require a state 
agency “to reimburse the parents [of a child with a disabil- 
ity] for the cost of [private-school] enrollment if the court 
or hearing officer finds that the agency had not made a 
free appropriate public education available to the child.” 
§ 1412(a)(10)(C)Gi). Second, it sets forth rules governing 
when and to what extent a court may award attorney’s fees. 
See §1415(i)(83)(B). Included in this section is a provision 
allowing an award “to a prevailing party who is the parent 
of a child with a disability.” § 1415(i)(8)(B)(@)(D. 


B 


Petitioners construe these various provisions to accord 
parents independent, enforceable rights under IDEA. We 
agree. The parents enjoy enforceable rights at the adminis- 
trative stage, and it would be inconsistent with the statutory 
scheme to bar them from continuing to assert these rights 
in federal court. 
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The statute sets forth procedures for resolving disputes in 
a manner that, in the Act’s express terms, contemplates par- 
ents will be the parties bringing the administrative com- 
plaints. In addition to the provisions we have cited, we 
refer also to §1415(b)(8) (requiring a state educational 
agency to “develop a model form to assist parents in filing a 
complaint”); § 1415(c)(2) (addressing the response an agency 
must provide to a “parent’s due process complaint notice”); 
and § 1415(/)(8)(B)(@i) (referring to “the parent’s complaint”). 
A wide range of review is available: Administrative com- 
plaints may be brought with respect to “any matter relating 
to... the provision of a free appropriate public education.” 
§ 1415(b)(6)(A). Claims raised in these complaints are then 
resolved at impartial due process hearings, where, again, 
the statute makes clear that parents will be participating 
as parties. See generally supra, at 525-526. See also 
§ 1415(f)(8)(C) (indicating “[a] parent or agency shall request 
an impartial due process hearing” within a certain period of 
time); § 1415(e)(2)(A)(Gii) (referring to “a parent’s right to a 
due process hearing”). The statute then grants “[alny party 
aggrieved by the findings and decision made [by the hearing 
officer]... the right to bring a civil action with respect to 
the complaint.” § 1415(4)(2)(A). 

Nothing in these interlocking provisions excludes a parent 
who has exercised his or her own rights from statutory pro- 
tection the moment the administrative proceedings end. 
Put another way, the Act does not swb silentio or by implica- 
tion bar parents from seeking to vindicate the rights ac- 
corded to them once the time comes to file a civil action. 
Through its provisions for expansive review and extensive 
parental involvement, the statute leads to just the opposite 
result. 

Respondent, resisting this line of analysis, asks us to read 
these provisions as contemplating parental involvement only 
to the extent parents represent their child’s interests. In 
respondent’s view IDEA accords parents nothing more than 
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“collateral tools related to the child’s underlying substan- 
tive rights—not freestanding or independently enforceable 
rights.” Brief for Respondent 25. 

This interpretation, though, is foreclosed by provisions of 
the statute. IDEA defines one of its purposes as seeking 
“to ensure that the rights of children with disabilities and 
parents of such children are protected.” §1400(d)(1)(B). 
The word “rights” in the quoted language refers to the rights 
of parents as well as the rights of the child; otherwise the 
grammatical structure would make no sense. 

Further provisions confirm this view. IDEA mandates 
that educational agencies establish procedures “to ensure 
that children with disabilities and their parents are guaran- 
teed procedural safeguards with respect to the provision of a 
free appropriate public education.” §1415(a). It presumes 
parents have rights of their own when it defines how States 
might provide for the transfer of the “rights accorded to par- 
ents” by IDEA, §1415(m)(1)(B), and it prohibits the raising 
of certain challenges “[nlotwithstanding any other individ- 
ual right of action that a parent or student may maintain 
under [the relevant provisions of IDEA],” §§ 1401(10)(5), 
1412(a)(14)(E). To adopt respondent’s reading of the statute 
would require an interpretation of these statutory provisions 
(and others) far too strained to be correct. 

Defending its countertextual reading of the statute, re- 
spondent cites a decision by a Court of Appeals concluding 
that the Act’s “references to parents are best understood as 
accommodations to the fact of the child’s incapacity.” Doe 
v. Board of Ed. of Baltimore Cty., 165 F. 3d 260, 263 (CA4 
1998); see also Brief for Respondent 30. This, according to 
respondent, requires us to interpret all references to parents’ 
rights as referring in implicit terms to the child’s rights— 
which, under this view, are the only enforceable rights ac- 
corded by IDEA. Even if we were inclined to ignore the 
plain text of the statute in considering this theory, we dis- 
agree that the sole purpose driving IDEA’s involvement of 
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parents is to facilitate vindication of a child’s rights. It is 
not a novel proposition to say that parents have a recognized 
legal interest in the education and upbringing of their child. 
See, e. g., Pierce v. Society of Sisters, 268 U.S. 510, 534-535 
(1925) (acknowledging “the liberty of parents and guardians 
to direct the upbringing and education of children under 
their control”); Meyer v. Nebraska, 262 U.S. 390, 399-401 
(1923). There is no necessary bar or obstacle in the law, 
then, to finding an intention by Congress to grant parents a 
stake in the entitlements created by IDEA. Without ques- 
tion a parent of a child with a disability has a particular and 
personal interest in fulfilling “our national policy of ensuring 
equality of opportunity, full participation, independent living, 
and economic self-sufficiency for individuals with disabili- 
ties.” §1400(¢)(1). 

We therefore find no reason to read into the plain language 
of the statute an implicit rejection of the notion that Con- 
gress would accord parents independent, enforceable rights 
concerning the education of their children. We instead in- 
terpret the statute’s references to parents’ rights to mean 
what they say: that IDEA includes provisions conveying 
rights to parents as well as to children. 

A variation on respondent’s argument has persuaded some 
Courts of Appeals. The argument is that while a parent can 
be a “party aggrieved” for aspects of the hearing officer’s 
findings and decision, he or she cannot be a “party ag- 
grieved” with respect to all IDEA-based challenges. Under 
this view the causes of action available to a parent might 
relate, for example, to various procedural mandates, see, e. g., 
Collinsgru, 161 F. 3d, at 233, and reimbursement demands, 
see, é. g., § 1412(a)(10)(C)(~ii).. ~The argument supporting this 
conclusion proceeds as follows: Because a “party aggrieved” 
is, by definition, entitled to a remedy, and parents are, under 
IDEA, only entitled to certain procedures and reimburse- 
ments as remedies, a parent cannot be a “party aggrieved” 
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with regard to any claim not implicating these limited 
matters. 

This argument is contradicted by the statutory provisions 
we have recited. True, there are provisions in IDEA stat- 
ing parents are entitled to certain procedural protections and 
reimbursements; but the statute prevents us from placing 
too much weight on the implications to be drawn when other 
entitlements are accorded in less clear language. We find 
little support for the inference that parents are excluded by 
implication whenever a child is mentioned, and vice versa. 
Compare, e. g., §1411(e)(3)(E) (barring States from using cer- 
tain funds for costs associated with actions “brought on be- 
half of a child” but failing to acknowledge that actions might 
also be brought on behalf of a parent) with § 14154)(8)(B)(@) 
(allowing recovery of attorney’s fees to a “prevailing party 
who is the parent of a child with a disability” but failing to 
acknowledge that a child might also be a prevailing party). 
Without more, then, the language in IDEA confirming that 
parents enjoy particular procedural and reimbursement- 
related rights does not resolve whether they are also entitled 
to enforce IDEA’s other mandates, including the one most 
fundamental to the Act: the provision of a free appropriate 
public education to a child with a disability. 

We consider the statutory structure. The IEP proceed- 
ings entitle parents to participate not only in the implemen- 
tation of IDEA’s procedures but also in the substantive for- 
mulation of their child’s educational program. Among other 
things, IDEA requires the IEP Team, which includes the 
parents as members, to take into account any “concerns” par- 
ents have “for enhancing the education of their child” when 
it formulates the IEP. §1414(d)(8)(A)(ii).. The IEP, in 
turn, sets the boundaries of the central entitlement provided 
by IDEA: It defines a “ ‘free appropriate public education’” 
for that parent’s child. § 1401(9). 

The statute also empowers parents to bring challenges 
based on a broad range of issues. The parent may seek a 
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hearing on “any matter relating to the identification, evalua- 
tion, or educational placement of the child, or the provision 
of a free appropriate public education to such child.” 
§ 1415(b)(6)(A). To resolve these challenges a hearing offi- 
cer must make a decision based on whether the child “re- 
ceived a free appropriate public education.” §1415(f)(8)(E). 
When this hearing has been conducted by a local educational 
agency rather than a state educational agency, “any party 
agerieved by the findings and decision rendered in such a 
hearing may appeal such findings and decision” to the state 
educational agency. §1415(g)(1). Judicial review follows, 
authorized by a broadly worded provision phrased in the 
same terms used to describe the prior stage of review: “Any 
party aggrieved” may bring “a civil action.” § 1415(4)(2)(A). 

These provisions confirm that IDEA, through its text and 
structure, creates in parents an independent stake not only 
in the procedures and costs implicated by this process but 
also in the substantive decisions to be made. We therefore 
conclude that IDEA does not differentiate, through isolated 
references to various procedures and remedies, between 
the rights accorded to children and the rights accorded to 
parents. As a consequence, a parent may be a “party ag- 
grieved” for purposes of §1415(i)(2) with regard to “any 
matter” implicating these rights. See §1415(b)(6)(A). The 
status of parents as parties is not limited to matters that 
relate to procedure and cost recovery. To find otherwise 
would be inconsistent with the collaborative framework and 
expansive system of review established by the Act. Cf. 
Cedar Rapids Community School Dist. v. Garret F., 526 
U.S. 66, 73 (1999) (looking to IDEA’s “overall statutory 
scheme” to interpret its provisions). 

Our conclusion is confirmed by noting the incongruous re- 
sults that would follow were we to accept the proposition 
that parents’ IDEA rights are limited to certain nonsubstan- 
tive matters. The statute’s procedural and reimbursement- 
related rights are intertwined with the substantive adequacy 
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of the education provided to a child, see, e. g., §1415(f)(8)(E), 
see also § 1412(a)(10)(C)(ii), and it is difficult to disentangle 
the provisions in order to conclude that some rights adhere 
to both parent and child while others do not. Were we nev- 
ertheless to recognize a distinction of this sort it would im- 
pose upon parties a confusing and onerous legal regime, one 
worsened by the absence of any express guidance in IDEA 
concerning how a court might in practice differentiate be- 
tween these matters. It is, in addition, out of accord with 
the statute’s design to interpret the Act to require that par- 
ents prove the substantive inadequacy of their child’s educa- 
tion as a predicate for obtaining, for example, reimbursement 
under § 1412(a)(10)(C)(ii), yet to prevent them from obtaining 
a judgment mandating that the school district provide their 
child with an educational program demonstrated to be an 
appropriate one. The adequacy of the educational program 
is, after all, the central issue in the litigation. The provi- 
sions of IDEA do not set forth these distinctions, and we 
decline to infer them. 

The bifurcated regime suggested by the courts that have 
employed it, moreover, leaves some parents without a rem- 
edy. The statute requires, in express terms, that States 
provide a child with a free appropriate public education “at 
public expense,” §1401(9)(A), including specially designed 
instruction “at no cost to parents,” §1401(29). Parents may 
seek to enforce this mandate through the federal courts, 
we conclude, because among the rights they enjoy is the 
right to a free appropriate public education for their child. 
Under the countervailing view, which would make a parent’s 
ability to enforce IDEA dependant on certain procedural and 
reimbursement-related rights, a parent whose disabled child 
has not received a free appropriate public education would 
have recourse in the federal courts only under two circum- 
stances: when the parent happens to have some claim related 
to the procedures employed; and when he or she is able to 
incur, and has in fact incurred, expenses creating a right to 
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reimbursement. Otherwise the adequacy of the child’s edu- 
cation would not be regarded as relevant to any cause of 
action the parent might bring; and, as a result, only the child 
could vindicate the right accorded by IDEA to a free appro- 
priate public education. 

The potential for injustice in this result is apparent. 
What is more, we find nothing in the statute to indicate that 
when Congress required States to provide adequate instruc- 
tion to a child “at no cost to parents,” it intended that only 
some parents would be able to enforce that mandate. The 
statute instead takes pains to “ensure that the rights of chil- 
dren with disabilities and parents of such children are pro- 
tected.” §1400€)(1)(B). See, e.g, $1415(e)(2) (requiring 
that States implement procedures to ensure parents are 
guaranteed procedural safeguards with respect to the provi- 
sion of a free appropriate public education); § 1415(e)(2)(A)(ii) 
(requiring that mediation procedures not be “used to deny 
or delay a parent’s right to a due process hearing .. . or 
to deny any other rights afforded under this subchapter”); 
cf. §1400(c)(3) Moting IDEA’s success in “ensuring children 
with disabilities and the families of such children access to a 
free appropriate public education”). 

We conclude IDEA grants parents independent, enforce- 
able rights. These rights, which are not limited to certain 
procedural and reimbursement-related matters, encompass 
the entitlement to a free appropriate public education for the 
parents’ child. 

C 


Respondent contends, though, that even under the reason- 
ing we have now explained petitioners cannot prevail with- 
out overcoming a further difficulty. Citing our opinion in 
Arlington Central School Dist. Bd. of Ed. v. Murphy, 548 
U.S. 291 (2006), respondent argues that statutes passed pur- 
suant to the Spending Clause, such as IDEA, must provide 
“clear notice’” before they can burden a State with some 
new condition, obligation, or liability. Brief for Respondent 
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41. Respondent contends that because IDEA is, at best, 
ambiguous as to whether it accords parents independent 
rights, it has failed to provide clear notice of this condition 
to the States. See zd., at 40-49. 

Respondent’s reliance on Arlington is misplaced. In Ar- 
lington we addressed whether IDEA required States to re- 
imburse experts’ fees to prevailing parties in IDEA actions. 
“TW |hen Congress attaches conditions to a State’s acceptance 
of federal funds,” we explained, “the conditions must be set 
out ‘unambiguously.’” 548 U.S., at 296 quoting Pennhurst 
State School and Hospital v. Halderman, 451 U.S. 1, 17 
(1981)). The question to be answered in Arlington, there- 
fore, was whether IDEA “furnishes clear notice regarding 
the liability at issue.” 548 U.S., at 296. We found it did 
not. 

The instant case presents a different issue, one that does 
not invoke the same rule. Our determination that IDEA 
grants to parents independent, enforceable rights does not 
impose any substantive condition or obligation on States 
they would not otherwise be required by law to observe. 
The basic measure of monetary recovery, moreover, is not 
expanded by recognizing that some rights repose in both the 
parent and the child. Were we considering a statute other 
than the one before us, the Spending Clause argument might 
have more force: A determination by the Court that some 
distinct class of people has independent, enforceable rights 
might result in a change to the States’ statutory obligations. 
But that is not the case here. 

Respondent argues our ruling will, as a practical matter, 
increase costs borne by the States as they are forced to de- 
fend against suits unconstrained by attorneys trained in the 
law and the rules of ethics. Effects such as these do not 
suffice to invoke the concerns under the Spending Clause. 
Furthermore, IDEA does afford relief for the States in cer- 
tain cases. The Act empowers courts to award attorney’s 
fees to a prevailing educational agency whenever a parent 
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has presented a “complaint or subsequent cause of action... 
for any improper purpose, such as to harass, to cause unnec- 
essary delay, or to needlessly increase the cost of litigation.” 
§ 1415G)(3)(B)@)CUII). This provision allows some relief 
when a party has proceeded in violation of these standards. 


Ill 


The Court of Appeals erred when it dismissed the Winkel- 
mans’ appeal for lack of counsel. Parents enjoy rights under 
IDEA; and they are, as a result, entitled to prosecute IDEA 
claims on their own behalf. The decision by Congress to 
grant parents these rights was consistent with the purpose 
of IDEA and fully in accord with our social and legal tradi- 
tions. It is beyond dispute that the relationship between a 
parent and child is sufficient to support a legally cognizable 
interest in the education of one’s child; and, what is more, 
Congress has found that “the education of children with disa- 
bilities can be made more effective by .. . strengthening the 
role and responsibility of parents and ensuring that families 
of such children have meaningful opportunities to participate 
in the education of their children at school and at home.” 
§ 1400(¢)(5). 

In light of our holding we need not reach petitioners’ alter- 
native argument, which concerns whether IDEA entitles 
parents to litigate their child’s claims pro se. 

The judgment of the Court of Appeals is reversed, and 
the case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 


JUSTICE SCALIA, with whom JUSTICE THOMAS joins, con- 
curring in the judgment in part and dissenting in part. 

I would hold that parents have the right to proceed pro 
se under the Individuals with Disabilities Education Act 
(IDEA), 20 U.S.C. §1400 et seg. (2000 ed. and Supp. IV), 
when they seek reimbursement for private school expenses 
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or redress for violations of their own procedural rights, but 
not when they seek a judicial determination that their child’s 
free appropriate public education (or FAPE) is substan- 
tively inadequate. 

Whether parents may bring suits under the IDEA without 
a lawyer depends upon the interaction between the IDEA 
and the general pro se provision in the Judiciary Act of 1789. 
The latter, codified at 28 U.S.C. $1654, provides that “[i]n 
all courts of the United States the parties may plead and 
conduct their own cases personally or by counsel.” (Empha- 
sis added.) The IDEA’s right-to-sue provision, 20 U.S.C. 
§ 1415(i)(2)(A) (2000 ed., Supp. IV), provides that “[alny party 
aggrieved by the findings and decision [of a hearing officer] 
shall have the right to bring a civil action with respect to 
the [administrative] complaint.” (Emphasis added.) Thus, 
when parents are “parties aggrieved” under the IDEA, they 
are “parties” within the meaning of 28 U.S. C. $1654, enti- 
tled to sue on their own behalf.! 

As both parties agree, see Tr. of Oral Arg. 7; Brief for 
Respondent 37, “party aggrieved” means “[a] party entitled 
to a remedy; esp., a party whose personal, pecuniary, or prop- 
erty rights have been adversely affected by another person’s 
actions or by a court’s decree or judgment,” Black’s Law 
Dictionary 1154 (8th ed. 2004); see also ante, at 529-530. 
This case thus turns on the rights that the IDEA accords to 
parents, and the concomitant remedies made available to 
them. Only with respect to such rights and remedies are 


1 As the Court notes, ante, at 520, 535, petitioners also argue that even 
if parents do not have their own rights under the statute, they nonetheless 
may act on behalf of their child without retaining a lawyer. Both sides 
agree, however, that the common law generally prohibited lay parents 
from representing their children in court, a manifestation of the more gen- 
eral common-law rule that nonattorneys cannot litigate the interests of 
another. See Brief for Petitioners 37; Brief for Respondent 9-10; see also, 
e.g., Collinsgru v. Palmyra Bd. of Ed., 161 F. 3d 225, 232 (CA8 1998). 
Nothing in the IDEA suggests a departure from that rule. 
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parents properly viewed as “parties aggrieved,” capable of 
filing their own cases in federal court. 

A review of the statutory text makes clear that, as rele- 
vant here, the IDEA grants parents only two types of 
rights.2, First, under certain circumstances “a court or a 
hearing officer may require the [school district] to reimburse 
the parents” for private school expenditures “if the court or 
hearing officer finds that the [school district] had not made a 
free appropriate public education available to the child.” 20 
U.S.C. §1412(a)10)(C)Gi) (2000 ed., Supp. IV) (emphasis 
added). Second, parents are accorded a variety of proce- 
dural protections, both during the development of their 
child’s individualized education program (IEP), see, e. g., 
§ 1414(d)(1)(B)G) (parents are members of their child’s IEP 
team); § 1415(b)(1) (parents must have an opportunity to ex- 
amine records and participate in IEP meetings), and in any 
subsequent administrative challenges, see, e. g., $$ 1415(b)(6), 
(8) (parents may file administrative due process complaints). 
It is clear that parents may object to procedural viola- 
tions at the administrative due process hearing, see 
§ 1415(b)(6)(A), and that a hearing officer may provide relief 
to parents for certain procedural infractions, see § 1415(f) 
(8)(E)Gi). Because the rights to reimbursement and to the 
various procedural protections are accorded to parents them- 
selves, they are “parties aggrieved” when those rights are 
infringed, and may accordingly proceed pro se when seeking 
to vindicate them.? 


? Because the grant of those rights is clear, and because I find no statu- 
tory basis for any other rights, I need not decide whether the Spending 
Clause’s “clear notice” requirement is applicable here. Cf. Arlington Cen- 
tral School Dist. Bd. of Ed. v. Murphy, 548 U.S. 291, 296 (2006). 

3 Of course when parents assert procedural violations, they must also 
allege that those violations adversely affected the outcome of the proceed- 
ings. Under Article III, one does not have standing to challenge a proce- 
dural violation without having some concrete interest in the outcome of 
the proceeding to which the violation pertains, see Lujan v. Defenders of 
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The Court goes further, however, concluding that parents 
may proceed pro se not only when they seek reimbursement 
or assert procedural violations, but also when they challenge 
the substantive adequacy of their child’s FAPE—so that par- 
ents may act without a lawyer in every IDEA case. See 
ante, at 527-533. In my view, this sweeps far more broadly 
than the text allows. Out of this sprawling statute the 
Court cannot identify even a single provision stating that 
parents have the substantive right toa FAPE. The reason 
for this is readily understandable: The right to a free appro- 
priate public education obviously inheres in the child, for it 
is he who receives the education. As the IDEA instructs, 
participating States must provide a “free appropriate pub- 
lic education . . . to all children with disabilities ... .” 
§ 1412(a)(1)(A) (2000 ed., Supp. IV). The statute is replete 
with references to the fact that a FAPE belongs to the child. 
See, e. g., $1400(d)(1)(A) (IDEA designed “to ensure that all 
children with disabilities have available to them a free ap- 
propriate public education”); §1408(a)(2)(C)(i) (referring to 
“the right of a child” to “receive a free appropriate public 
education”); § 1411(e)(8)(F)(i) (same); § 1414(a)(1)(D)G@dD 
(referring to an agency “that is responsible for making a 
free appropriate public education available to a child”); 
§ 1415(b)(6)(A) (referring to “the provision of a free appro- 
priate public education to [a] child”). The parents of a dis- 
abled child no doubt have an interest in seeing their child 
receive a proper education. But there is a difference be- 
tween an interest and a statutory right. The text of the 
IDEA makes clear that parents have no right to the educa- 
tion itself.4 


Wildlife, 504 U.S. 555, 571-578 (1992), here the parents’ interest in having 
their child receive an appropriate education. 

4Nor can a parental right to education be justified, as the Court at- 
tempts, see ante, at 532-533, on the theory that the IDEA gives parents 
a legal right to free schooling for their child. Parents acquire such a right 
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The Court concedes, as it must, that while the IDEA gives 
parents the right to reimbursement and procedural protec- 
tion in explicit terms, it does not do so for the supposed right 
to the education itself. Ante, at 529-530. The obvious in- 
ference to be drawn from the statute’s clear and explicit con- 
ferral of discrete types of rights upon parents and children, 
respectively, is that it does not by accident confer the 
parent-designated rights upon children, or the children- 
designated rights upon parents. The Court believes, how- 
ever, that “the statute prevents us from placing too much 
weight on [this] implicatio[n].” Ante, at 530. That conclu- 
sion is in error. Nothing in “the statute” undermines the 
obvious “implication” of Congress’s scheme. What the 
Court relies upon for its conclusion that parents have a sub- 
stantive right to a FAPE is not the “statutory structure,” 
ibid., but rather the myriad procedural guarantees accorded 
to parents in the administrative process, see ante, at 530- 
531. But allowing parents, by means of these guarantees, 
to help shape the contours of their child’s education is simply 
not the same as giving them the right to that education. 
Nor can the Court sensibly rely on the provisions governing 
due process hearings and administrative appeals, the various 
provisions that refer to the “parent’s complaint,” see, e. g., 20 
U.S. C. §1415()(8)(B)\MCID (2000 ed., Supp. IV), or the fact 
that the right-to-sue provision, § 1415(i)(2)(A), refers to the 
administrative complaint, which in turn allows parents to 
challenge “any matter” relating to the provision of a FAPE, 
§ 1415(b)(6)(A). These provisions prove nothing except 
what all parties concede: that parents may represent their 
child pro se at the administrative level. See Brief for Peti- 
tioners 17-18, 40; Brief for United States as Amicus Curiae 
12; Brief for Respondent 138, 44; see also Collinsgru v. Pal- 
myra Bd. of Ed., 161 F. 3d 225, 232 (CA8 1998). Parents 


(in limited circumstances) only when they enroll their child in a private 
institution. § 1412(a)(10)(C)Gi) (2000 ed., Supp. IV). 


540 WINKELMAN v. PARMA CITY SCHOOL DIST. 


Opinion of SCALIA, J. 


thus have the power, at the administrative stage, to litigate 
all of the various rights under the statute since at that stage 
they are acting not only on their own behalf, but on behalf 
of their child as well. This tells us nothing whatever about 
whose rights they are.° The Court’s spraying statutory sec- 
tions about like buckshot cannot create a substantive paren- 
tal right to education where none exists. 

Harkening back to its earlier discussion of the IDEA’s 
“text and structure” (by which it means the statute’s proce- 
dural protections), the Court announces the startling propo- 
sition that, in fact, the “IDEA does not differentiate .. . 
between the rights accorded to children and the rights ac- 
corded to parents.” Ante, at 531. If that were so, the 
Court could have spared us its painful effort to craft a dis- 
tinctive parental right out of scattered procedural provi- 
sions. But of course it is not so. The IDEA quite clearly 


5 Contrary to indications in the Court’s opinion, ante, at 530-531, and to 
the apparent language of the statute, a hearing officer does not always 
render a decision “on substantive grounds based on a determination of 
whether the child received a free appropriate public education.” 
§1415(f)(8)(E)(i) (2000 ed., Supp. IV). That provision is “[slubject to 
clause (ii),” ibid., which provides that “[iJn matters alleging a procedural 
violation” a hearing officer can grant relief if “the procedural inadequacies 

. significantly impeded the parents’ opportunity to participate in the 
decisionmaking process regarding the provision of a free appropriate pub- 
lic education to the parents’ child,” §1415(f)(38)(E)GDUD. It is true that 
a hearing officer who accepts such an allegation nominally grants relief by 
concluding that the child did not receive a FAPE, § 1415(f)(8)(E)Gi), but it 
is clear from the structure of the statute that this is not a decision on the 
substantive adequacy of the FAPE, but rather the label attached to a 
finding of procedural defect. Petitioners agree with me on this point. 
See Brief for Petitioners 31, n. 28. See also 20 U.S. C. $1415(f)(8)(E)Gii) 
(2000 ed., Supp. IV) (“Nothing in this subparagraph shall be construed to 
preclude a hearing officer from ordering a local educational agency to com- 
ply with procedural requirements under this section”). In any event, 
even if a hearing officer was required to render a decision on the substan- 
tive adequacy of the FAPE, that feature of the statute still gives no clue 
as to whether parents’ vindication of that substantive right at the adminis- 
trative stage is on their own behalf or on behalf of the child. 
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differentiates between the rights accorded to parents and 
their children. See Emery v. Roanoke City School Bd., 432 
F. 3d 294, 299 (CA4 2005) (“[Plarents and children are dis- 
tinct legal entities under the IDEA” (internal quotation 
marks omitted)). As even petitioners’ amici agree, “Con- 
egress specifically indicated that parents have rights under 
the Act that are separate from and independent of their chil- 
dren’s rights.” Brief for Senator Edward M. Kennedy et al. 
as Amici Curiae 18. Does the Court seriously contend that 
a child has a right to reimbursement, when the statute most 
definitively provides that if “the parents of a child with a 
disability” enroll that child in private school, “a court... 
may require the [school district] to reimburse the parents for 
the cost of that enrollment”? § 1412(a)(10)(C)Gi) (2000 ed., 
Supp. IV) (emphasis added); see also Brief for Sen. Kennedy 
et al., swpra, at 21 (“The right of reimbursement runs to the 
parents”). Does the Court believe that a child has a 
procedural right under §§ 1414(d)(1)(C)G)-Gii) (2000 ed., 
Supp. IV), which gives parents the power to excuse an IEP 
team member from attending an IEP meeting? The IDEA 
does not remotely envision communal “family” rights. 

The Court believes that because parents must prove the 
substantive inadequacy of a FAPE before obtaining reim- 
bursement, § 1412(a)(10)(C)(ii), and because the suitability of 
a FAPE may also be at issue when procedural violations are 
alleged, § 1415(f)(8)(E)(ii), it is “out of accord with the stat- 
ute’s design” to “prevent [parents] from obtaining a judg- 
ment mandating that the school district provide their child” 
with a FAPE. Ante, at 532. That is a total non sequitur. 
That Congress has required parents to demonstrate the inad- 
equacy of their child’s FAPE in order to vindicate their own 
rights says nothing about whether parents possess an under- 
lying right to education. The Court insists that the right to 
a FAPE is the right “most fundamental to the Act.” Ante, 
at 530. Undoubtedly so, but that sheds no light upon whom 
the right belongs to, and hence upon who can sue in their 
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own right. Congress has used the phrase “party ag- 
grieved,” and it is this Court’s job to apply that language, 
not to run from it. 

The Court further believes that a distinction between pa- 
rental and child rights will prove difficult to administer. 
I fail to see why that is so. Before today, the majority of 
Federal Courts of Appeals to have considered the issue have 
allowed parents to sue pro se with respect to some claims, 
but not with respect to the denial of a FAPE. See Mosely 
v. Board of Ed. of Chicago, 434 F. 3d 527, 582 (CA7 2006); 
Collinsgru, 161 F. 3d, at 233; Wenger v. Canastota Central 
School Dist., 146 F. 8d 123, 126 (CA2 1998) (per curiam); 
Devine v. Indian River Cty. School Bd., 121 F. 3d 576, 581, 
n. 17 (CA11 1997). The Court points to no evidence suggest- 
ing that this majority rule has caused any confusion in prac- 
tice. Nor do I see how it could, since the statute makes 
clear and easily administrable distinctions between parents’ 
and children’s legal entitlements. 

Finally, the Court charges that the approach taken by the 
majority of Courts of Appeals would perpetrate an “injus- 
tice,” ante, at 533, since parents who do not seek reimburse- 
ment or allege procedural violations would be “without a 
remedy,” ante, at 532. That, of course, is not true. They 
will have the same remedy as all parents who sue to vindi- 
cate their children’s rights: the power to bring suit, repre- 
sented by counsel. But even indulging the Court’s percep- 
tion that it is unfair to allow some but not all IDEA parents 
to proceed pro se, that complaint is properly addressed to 
Congress, which structured the rights as it has, and limited 
suit to “party aggrieved.” And there are good reasons for 
it to have done so. Pro se cases impose unique burdens on 
lower courts—and on defendants, in this case the schools and 
school districts that must hire their own lawyers. Since 
pro se complaints are prosecuted essentially for free, without 
screening by knowledgeable attorneys, they are much more 
likely to be unmeritorious. And for courts to figure them 
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out without the assistance of plaintiff’s counsel is much more 
difficult and time consuming. In both categories of pro se 
parental suit permitted under a proper interpretation of the 
statute, one or the other of these burdens is reduced. Ac- 
tions seeking reimbursement are less likely to be frivolous, 
since not many parents will be willing to lay out the money 
for private education without some solid reason to believe 
the FAPE was inadequate. And actions alleging procedural 
violations can ordinarily be disposed of without the intensive 
record review that characterizes suits challenging the suit- 
ability of a FAPE. 


ok *k ok 


Petitioners sought reimbursement, alleged procedural vio- 
lations, and requested a declaration that their child’s FAPE 
was substantively inadequate. Ante, at 521. I agree with 
the Court that they may proceed pro se with respect to the 
first two claims, but I disagree that they may do so with 
respect to the third. 
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The 1984 divestiture of the American Telephone & Telegraph Company’s 
(AT&T) local telephone business left a system of regional service mo- 
nopolies, sometimes called Incumbent Local Exchange Carriers 
(ILECs), and a separate long-distance market from which the ILECs 
were excluded. The Telecommunications Act of 1996 withdrew ap- 
proval of the ILECs’ monopolies, “fundamentally restructur[ing] local 
telephone markets” and “subject[ing] [ILECs] to a host of duties in- 
tended to facilitate market entry.” AT&T Corp. v. Iowa Utilities Bd., 
525 U.S. 366, 371. It also authorized them to enter the long-distance 
market. “Central to the [new] scheme [was each ILEC’s] obligation . . . 
to share its network with” competitive local exchange carriers 
(CLECs). Verizon Communications Inc. v. Law Offices of Curtis V. 
Trinko, LLP, 540 U.S. 398, 402. 

Respondents (hereinafter plaintiffs) represent a class of subscribers 
of local telephone and/or high-speed Internet services in this action 
against petitioner ILECs for claimed violations of §1 of the Sherman 
Act, which prohibits “[e]very contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among 
the several States, or with foreign nations.” The complaint alleges that 
the ILECs conspired to restrain trade (1) by engaging in parallel con- 
duct in their respective service areas to inhibit the growth of upstart 
CLECs; and (2) by agreeing to refrain from competing against one an- 
other, as indicated by their common failure to pursue attractive business 
opportunities in contiguous markets and by a statement by one ILEC’s 
chief executive officer that competing in another ILEC’s territory did 
not seem right. The District Court dismissed the complaint, concluding 
that parallel business conduct allegations, taken alone, do not state a 
claim under § 1; plaintiffs must allege additional facts tending to exclude 
independent self-interested conduct as an explanation for the parallel 
actions. Reversing, the Second Circuit held that plaintiffs’ parallel con- 
duct allegations were sufficient to withstand a motion to dismiss because 
the ILECs failed to show that there is no set of facts that would permit 
plaintiffs to demonstrate that the particular parallelism asserted was 
the product of collusion rather than coincidence. 
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Held: 

1. Stating a §1 claim requires a complaint with enough factual matter 
(taken as true) to suggest that an agreement was made. An allegation 
of parallel conduct and a bare assertion of conspiracy will not suffice. 
Pp. 553-563. 

(a) Because §1 prohibits “only restraints effected by a contract, 
combination, or conspiracy,” Copperweld Corp. v. Independence Tube 
Corp., 467 U.S. 752, 775, “[t]he crucial question” is whether the chal- 
lenged anticompetitive conduct “stem[s] from independent decision or 
from an agreement,” Theatre Enterprises, Inc. v. Paramount Film Dis- 
tributing Corp., 346 U.S. 537, 540. While a showing of parallel “busi- 
ness behavior is admissible circumstantial evidence from which” agree- 
ment may be inferred, it falls short of “conclusively establish[ing] 
agreement or .. . itself constitut[ing] a Sherman Act offense.” Id., at 
540-541. The inadequacy of showing parallel conduct or interdepend- 
ence, without more, mirrors the behavior’s ambiguity: consistent with 
conspiracy, but just as much in line with a wide swath of rational and 
competitive business strategy unilaterally prompted by common percep- 
tions of the market. Thus, this Court has hedged against false infer- 
ences from identical behavior at a number of points in the trial sequence, 
é. g., at the summary judgment stage, see Matsushita Elec. Industrial 
Co. v. Zenith Radio Corp., 475 U.S. 574. Pp. 5538-554. 

(b) This case presents the antecedent question of what a plaintiff 
must plead in order to state a §1 claim. Federal Rule of Civil Proce- 
dure 8(a)(2) requires only “a short and plain statement of the claim 
showing that the pleader is entitled to relief,” in order to “give the 
defendant fair notice of what the ... claim is and the grounds upon 
which it rests,” Conley v. Gibson, 355 U.S. 41, 47. While a complaint 
attacked by a Rule 12(b)(6) motion to dismiss does not need detailed 
factual allegations, ibid., a plaintiff’s obligation to provide the “grounds” 
of his “entitle[ment] to relief” requires more than labels and conclusions, 
and a formulaic recitation of a cause of action’s elements will not do. 
Factual allegations must be enough to raise a right to relief above the 
speculative level on the assumption that all of the complaint’s allegations 
are true. Applying these general standards to a $1 claim, stating a 
claim requires a complaint with enough factual matter to suggest an 
agreement. Asking for plausible grounds does not impose a probability 
requirement at the pleading stage; it simply calls for enough fact to 
raise a reasonable expectation that discovery will reveal evidence of 
illegal agreement. The need at the pleading stage for allegations plau- 
sibly suggesting (not merely consistent with) agreement reflects Rule 
8(a)(2)’s threshold requirement that the “plain statement” possess 
enough heft to “sho[w] that the pleader is entitled to relief.” A parallel 
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conduct allegation gets the §1 complaint close to stating a claim, but 
without further factual enhancement it stops short of the line between 
possibility and plausibility. The requirement of allegations suggesting 
an agreement serves the practical purpose of preventing a plaintiff with 
““‘a largely groundless claim’” from “‘tak[ing] up the time of a number 
of other people, with the right to do so representing an in terrorem 
increment of the settlement value.’” Dura Pharmaceuticals, Inc. v. 
Broudo, 544 U.S. 336, 347. It is one thing to be cautious before dis- 
missing an antitrust complaint in advance of discovery, but quite another 
to forget that proceeding to antitrust discovery can be expensive. That 
potential expense is obvious here, where plaintiffs represent a putative 
class of at least 90 percent of subscribers to local telephone or high- 
speed Internet service in an action against America’s largest telecom- 
munications firms for unspecified instances of antitrust violations that 
allegedly occurred over a 7-year period. It is no answer to say that a 
claim just shy of plausible entitlement can be weeded out early in the 
discovery process, given the common lament that the success of judicial 
supervision in checking discovery abuse has been modest. Plaintiffs’ 
main argument against the plausibility standard at the pleading stage 
is its ostensible conflict with a literal reading of Conley’s statement con- 
struing Rule 8: “a complaint should not be dismissed for failure to state 
a claim unless it appears beyond doubt that the plaintiff can prove no 
set of facts in support of his claim which would entitle him to relief.” 
355 U.S., at 45-46. The “no set of facts” language has been questioned, 
criticized, and explained away long enough by courts and commentators, 
and is best forgotten as an incomplete, negative gloss on an accepted 
pleading standard: once a claim has been stated adequately, it may be 
supported by showing any set of facts consistent with the allegations in 
the complaint. Conley described the breadth of opportunity to prove 
what an adequate complaint claims, not the minimum standard of ade- 
quate pleading to govern a complaint’s survival. Pp. 554-563. 

2. Under the plausibility standard, plaintiffs’ claim of conspiracy in 
restraint of trade comes up short. First, the complaint leaves no doubt 
that plaintiffs rest their §1 claim on descriptions of parallel conduct, not 
on any independent allegation of actual agreement among the ILECs. 
The nub of the complaint is the ILECs’ parallel behavior, and its suffi- 
ciency turns on the suggestions raised by this conduct when viewed in 
light of common economic experience. Nothing in the complaint invests 
either the action or inaction alleged with a plausible conspiracy sugges- 
tion. As to the ILECs’ supposed agreement to disobey the 1996 Act 
and thwart the CLECs’ attempts to compete, the District Court cor- 
rectly found that nothing in the complaint intimates that resisting the 
upstarts was anything more than the natural, unilateral reaction of each 
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ILEC intent on preserving its regional dominance. The complaint’s 
general collusion premise fails to answer the point that there was no 
need for joint encouragement to resist the 1996 Act, since each ILEC 
had reason to try to avoid dealing with CLECs and would have tried 
to keep them out, regardless of the other ILECs’ actions. Plaintiffs’ 
second conspiracy theory rests on the competitive reticence among the 
ILECs themselves in the wake of the 1996 Act to enter into their com- 
petitors’ territories, leaving the relevant market highly compartmental- 
ized geographically, with minimal competition. This parallel conduct 
did not suggest conspiracy, not if history teaches anything. Monopoly 
was the norm in telecommunications, not the exception. Because the 
ILECs were born in that world, doubtless liked it, and surely knew the 
adage about him who lives by the sword, a natural explanation for the 
noncompetition is that the former Government-sanctioned monopolists 
were sitting tight, expecting their neighbors to do the same. Antitrust 
conspiracy was not suggested by the facts adduced under either theory 
of the complaint, which thus fails to state a valid $1 claim. This analy- 
sis does not run counter to Swierkiewicz v. Sorema N. A., 534 U.S. 506, 
508, which held that “a complaint in an employment discrimination law- 
suit [need] not contain specific facts establishing a prima facie case of 
discrimination.” Here, the Court is not requiring heightened fact 
pleading of specifics, but only enough facts to state a claim to relief that 
is plausible on its face. Because the plaintiffs here have not nudged 
their claims across the line from conceivable to plausible, their complaint 
must be dismissed. Pp. 564-570. 


425 F. 3d 99, reversed and remanded. 


SouTER, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and SCALIA, KENNEDY, THOMAS, BREYER, and ALITO, JJ., joined. STE- 
VENS, J., filed a dissenting opinion, in which GINSBURG, J., joined, except 
as to Part IV, post, p. 570. 


Michael K. Kellogg argued the cause for petitioners. 
With him on the briefs were Mark C. Hansen, Aaron M. 
Panner, Richard G. Taranto, Stephen M. Shapiro, Kenneth 
S. Geller, Richard J. Favretto, Timothy Beyer, J. Henry 
Walker, Marc W. F. Galonsky, John Thorne, Paul J. Larkin, 
Jr., David E. Wheeler, Dan K. Webb, Cynthia P. Delaney, 
Javier Aguilar, and William M. Schur. 

Assistant Attorney General Barnett argued the cause for 
the United States as amicus curiae urging reversal. With 
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him on the brief were Solicitor General Clement, Deputy 
Solicitor General Hungar, Deanne E. Maynard, Catherine 
G. O'Sullivan, James J. O’Connell, Jr., and Hill B. Wellford. 

J. Douglas Richards argued the cause for respondents. 
With him on the brief was Michael M. Buchman.* 


JUSTICE SOUTER delivered the opinion of the Court. 


Liability under §1 of the Sherman Act, 15 U.S.C. §1, re- 
quires a “contract, combination ... , or conspiracy, in re- 
straint of trade or commerce.” The question in this putative 
class action is whether a $1 complaint can survive a motion 
to dismiss when it alleges that major telecommunications 
providers engaged in certain parallel conduct unfavorable to 


*Briefs of amici curiae urging reversal were filed for the Common- 
wealth of Virginia by Robert F. McDonnell, Attorney General of Virginia, 
William E. Thro, State Solicitor General, Stephen R. McCullough, Deputy 
State Solicitor General, William C. Mims, Chief Deputy Attorney Gen- 
eral, and Sarah Oxenham Allen, Assistant Attorney General, by Orville 
B. Fitch II, Deputy Attorney General of New Hampshire, and by the At- 
torneys General for their respective States as follows: Troy King of Ala- 
bama, John Suthers of Colorado, Lawrence G. Wasden of Idaho, Steve Car- 
ter of Indiana, Phill Kline of Kansas, Michael A. Cox of Michigan, Jon 
Bruning of Nebraska, Wayne Stenehjem of North Dakota, W. A. Drew 
Edmondson of Oklahoma, Thomas W. Corbett, Jr., of Pennsylvania, Pat- 
rick C. Lynch of Rhode Island, Larry Long of South Dakota, Paul G. 
Summers of Tennessee, and Mark L. Shurtleff of Utah; for the American 
Petroleum Institute by Robert A. Long, Theodore P. Metzler, Harry M. 
Ng, and Douglas W. Morris; for the Chamber of Commerce of the United 
States of America et al. by Roy T. Englert, Jr., Donald J. Russell, Mat- 
thew R. Segal, John T: Whatley, Robin S. Conrad, Amar D. Sarwal, Mi- 
chael Field Altschul, Jan S. Amundson, Quentin Riegel, Peter B. Kenney, 
Jr, Mark S. Popofsky, Guy Stephenson, Kathryn Fewell, and Saul P. 
Morgenstern; for Legal Scholars by Max Huffman; and for MasterCard 
International Inc. et al. by Timothy J. Muris, Jonathan D. Hacker, and 
Rebecca H. Farrington. 

Parker C. Folse III filed a brief for the American Antitrust Institute as 
amicus curiae urging affirmance. 

Briefs of amici curiae were filed for the American Bar Association by 
Karen J. Mathis, Joseph Angland, and Roxann E. Henry; for Economists 
by R. Hewitt Pate; and for Debra Lyn Bassett et al. by Eric Alan Isaac- 
son and Christopher M. Burke. 


Cite as: 550 U.S. 544 (2007) 549 


Opinion of the Court 


competition, absent some factual context suggesting agree- 
ment, as distinct from identical, independent action. We 
hold that such a complaint should be dismissed. 


I 


The upshot of the 1984 divestiture of the American Tele- 
phone & Telegraph Company’s (AT&T) local telephone busi- 
ness was a system of regional service monopolies (variously 
called “Regional Bell Operating Companies,” “Baby Bells,” 
or “Incumbent Local Exchange Carriers” (ILECs)), and a 
separate, competitive market for long-distance service from 
which the ILECs were excluded. More than a decade later, 
Congress withdrew approval of the ILECs’ monopolies by 
enacting the Telecommunications Act of 1996 (1996 Act), 110 
Stat. 56, which “fundamentally restructure[d] local telephone 
markets” and “subjectled] [I[LECs] to a host of duties in- 
tended to facilitate market entry.” AT&T Corp. v. Iowa 
Utilities Bd., 525 U.S. 366, 371 (1999). In recompense, the 
1996 Act set conditions for authorizing ILECs to enter the 
long-distance market. See 47 U.S.C. §271. 

“Central to the [new] scheme [was each ILEC’s] obli- 
gation . . . to share its network with competitors,” Veri- 
zon Communications Inc. v. Law Offices of Curtis V. 
Trinko, LLP, 540 U.S. 398, 402 (2004), which came to be 
known as “competitive local exchange carriers” (CLECs), 
Pet. for Cert. 6,n.1. A CLEC could make use of an ILEC’s 
network in any of three ways: by (1) “purchas[ing] local tele- 
phone services at wholesale rates for resale to end users,” 
(2) “leasling] elements of the [[LEC’s] network ‘on an unbun- 
dled basis,’” or (8) “interconnect[ing] its own facilities with 
the [ILEC’s] network.” Jowa Utilities Bd., supra, at 371 
(quoting 47 U.S. C. $251(@)). Owing to the “considerable ex- 
pense and effort” required to make unbundled network ele- 
ments available to rivals at wholesale prices, Trinko, supra, 
at 410, the ILECs vigorously litigated the scope of the shar- 
ing obligation imposed by the 1996 Act, with the result that 
the Federal Communications Commission (FCC) three times 
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revised its regulations to narrow the range of network ele- 
ments to be shared with the CLECs. See Covad Communi- 
cations Co. v. FCC, 450 F. 3d 528, 533-534 (CADC 2006) 
(summarizing the 10-year-long regulatory struggle between 
the ILECs and CLECs). 

Respondents William Twombly and Lawrence Marcus 
(hereinafter plaintiffs) represent a putative class consisting 
of all “subscribers of local telephone and/or high speed in- 
ternet services . . . from February 8, 1996 to present.” 
Amended Complaint in No. 02 CIV. 10220 (GEL) (SDNY) 
{ 53, App. 28 (hereinafter Complaint). In this action against 
petitioners, a group of ILECs,’ plaintiffs seek treble dam- 
ages and declaratory and injunctive relief for claimed viola- 
tions of §1 of the Sherman Act, ch. 647, 26 Stat. 209, as 
amended, 15 U.S.C. $1, which prohibits “[elvery contract, 
combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several States, 
or with foreign nations.” 

The complaint alleges that the ILECs conspired to re- 
strain trade in two ways, each supposedly inflating charges 
for local telephone and high-speed Internet services. Plain- 
tiffs say, first, that the ILECs “engaged in parallel conduct” 
in their respective service areas to inhibit the growth of up- 
start CLECs. Complaint 447, App. 23-26. Their actions 
allegedly included making unfair agreements with the 
CLECs for access to ILEC networks, providing inferior con- 
nections to the networks, overcharging, and billing in ways 
designed to sabotage the CLECs’ relations with their own 
customers. Jbid. According to the complaint, the ILECs’ 


1The 1984 divestiture of AT&T’s local telephone service created seven 
Regional Bell Operating Companies. Through a series of mergers and 
acquisitions, those seven companies were consolidated into the four ILECs 
named in this suit: BellSouth Corporation, Qwest Communications Inter- 
national, Inc., SBC Communications, Inc., and Verizon Communications, 
Inc. (successor-in-interest to Bell Atlantic Corporation). Complaint { 21, 
App. 16. Together, these ILECs allegedly control 90 percent or more of 
the market for local telephone service in the 48 contiguous States. Id., 
4 48, App. 26. 
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“compelling common motivatio[n]” to thwart the CLECs’ 
competitive efforts naturally led them to form a conspiracy; 
“(hjad any one [ILEC] not sought to prevent CLECs... 
from competing effectively ..., the resulting greater com- 
petitive inroads into that [ILEC’s] territory would have re- 
vealed the degree to which competitive entry by CLECs 
would have been successful in the other territories in the 
absence of such conduct.” Id., {50, App. 26-27. 

Second, the complaint charges agreements by the ILECs 
to refrain from competing against one another. These are 
to be inferred from the ILECs’ common failure “meaning- 
fully [to] pursu[e]” “attractive business opportunit[ies]” in 
contiguous markets where they possessed “substantial com- 
petitive advantages,” id., 7§ 40-41, App. 21-22, and from a 
statement of Richard Notebaert, chief executive officer 
(CEO) of the ILEC Qwest, that competing in the territory 
of another ILEC “ ‘might be a good way to turn a quick dol- 
lar but that doesn’t make it right,’” zd., 742, App. 22. 

The complaint couches its ultimate allegations this way: 


“In the absence of any meaningful competition between 
the [[LECs] in one another’s markets, and in light of the 
parallel course of conduct that each engaged in to pre- 
vent competition from CLECs within their respective 
local telephone and/or high speed internet services mar- 
kets and the other facts and market circumstances al- 
leged above, Plaintiffs allege upon information and belief 
that [the ILECs] have entered into a contract, combina- 
tion or conspiracy to prevent competitive entry in their 
respective local telephone and/or high speed internet 
services markets and have agreed not to compete with 
one another and otherwise allocated customers and mar- 
kets to one another.” Jd., 951, App. 27.2 


2TIn setting forth the grounds for §1 relief, the complaint repeats these 
allegations in substantially similar language: 

“Beginning at least as early as February 6, 1996, and continuing to the 
present, the exact dates being unknown to Plaintiffs, Defendants and their 
co-conspirators engaged in a contract, combination or conspiracy to pre- 
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The United States District Court for the Southern District 
of New York dismissed the complaint for failure to state a 
claim upon which relief can be granted. The District Court 
acknowledged that “plaintiffs may allege a conspiracy by cit- 
ing instances of parallel business behavior that suggest 
an agreement,” but emphasized that “while ‘[c]ircumstantial 
evidence of consciously parallel behavior may have made 
heavy inroads into the traditional judicial attitude toward 
conspiracy[, . . .] “conscious parallelism” has not yet read 
conspiracy out of the Sherman Act entirely.” 313 F. Supp. 
2d 174, 179 (2003) (quoting Theatre Enterprises, Inc. v. Para- 
mount Film Distributing Corp., 346 U.S. 587, 541 (1954); 
alterations in original). Thus, the District Court under- 
stood that allegations of parallel business conduct, taken 
alone, do not state a claim under §1; plaintiffs must allege 
additional facts that “ten[d] to exclude independent self- 
interested conduct as an explanation for defendants’ parallel 
behavior.” 313 F. Supp. 2d, at 179. The District Court 
found plaintiffs’ allegations of parallel ILEC actions to dis- 
courage competition inadequate because “the behavior of 
each ILEC in resisting the incursion of CLECs is fully ex- 
plained by the ILEC’s own interests in defending its individ- 
ual territory.” IJd., at 183. As to the ILECs’ supposed 
agreement against competing with each other, the District 
Court found that the complaint does not “alleg[e] facts ... 
suggesting that refraining from competing in other ter- 
ritories as CLECs was contrary to [the ILECs’] apparent 
economic interests, and consequently [does] not rais[e] an 
inference that [the ILECs’] actions were the result of a con- 
spiracy.” Id., at 188. 


vent competitive entry in their respective local telephone and/or high 
speed internet services markets by, among other things, agreeing not to 
compete with one another and to stifle attempts by others to compete with 
them and otherwise allocating customers and markets to one another in 
violation of Section 1 of the Sherman Act.” Id., 964, App. 30-31. 
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The Court of Appeals for the Second Circuit reversed, 
holding that the District Court tested the complaint by the 
wrong standard. It held that “plus factors are not required 
to be pleaded to permit an antitrust claim based on parallel 
conduct to survive dismissal.” 425 F. 3d 99, 114 (2005) (em- 
phasis in original). Although the Court of Appeals took the 
view that plaintiffs must plead facts that “include conspiracy 
among the realm of ‘plausible’ possibilities in order to sur- 
vive a motion to dismiss,” it then said that “to rule that alle- 
gations of parallel anticompetitive conduct fail to support a 
plausible conspiracy claim, a court would have to conclude 
that there is no set of facts that would permit a plaintiff to 
demonstrate that the particular parallelism asserted was the 
product of collusion rather than coincidence.” bid. 

We granted certiorari to address the proper standard for 
pleading an antitrust conspiracy through allegations of paral- 
lel conduct, 548 U.S. 903 (2006), and now reverse. 


II 

A 
Because §1 of the Sherman Act “does not prohibit [all] 
unreasonable restraints of trade . . . but only restraints ef- 


fected by a contract, combination, or conspiracy,” Copper- 
weld Corp. v. Independence Tube Corp., 467 U.S. 752, 775 
(1984), “[t]he crucial question” is whether the challenged an- 
ticompetitive conduct “stem[s] from independent decision or 
from an agreement, tacit or express,” Theatre Enterprises, 
346 U.S., at 540. While a showing of parallel “business be- 
havior is admissible circumstantial evidence from which the 
fact finder may infer agreement,” it falls short of “conclu- 
sively establish[ing] agreement or . . . itself constitut[ing] 
a Sherman Act offense.” Jd., at 540-541. Even “conscious 
parallelism,” a common reaction of “firms in a concentrated 
market [that] recognizle] their shared economic interests and 
their interdependence with respect to price and output deci- 
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sions” is “not in itself unlawful.” Brooke Group Ltd. v. 
Brown & Williamson Tobacco Corp., 509 U.S. 209, 227 
(1993); see 6 P. Areeda & H. Hovenkamp, Antitrust Law 
{ 1433a, p. 236 (2d ed. 2003) (hereinafter Areeda & Hoven- 
kamp) (“The courts are nearly unanimous in saying that 
mere interdependent parallelism does not establish the con- 
tract, combination, or conspiracy required by Sherman Act 
§1”); Turner, The Definition of Agreement Under the Sher- 
man Act: Conscious Parallelism and Refusals to Deal, 75 
Harv. L. Rev. 655, 672 (1962) (“[Ml]ere interdependence of 
basic price decisions is not conspiracy”). 

The inadequacy of showing parallel conduct or interde- 
pendence, without more, mirrors the ambiguity of the behav- 
ior: consistent with conspiracy, but just as much in line with 
a wide swath of rational and competitive business strategy 
unilaterally prompted by common perceptions of the market. 
See, e. g., AEI-Brookings Joint Center for Regulatory Stud- 
ies, Epstein, Motions to Dismiss Antitrust Cases: Separating 
Fact from Fantasy, Related Publication 06-08, pp. 3-4 (2006) 
(discussing problem of “false positives” in §1 suits). Accord- 
ingly, we have previously hedged against false inferences 
from identical behavior at a number of points in the trial 
sequence. An antitrust conspiracy plaintiff with evidence 
showing nothing beyond parallel conduct is not entitled to a 
directed verdict, see Theatre Enterprises, supra; proof of 
a §1 conspiracy must include evidence tending to exclude 
the possibility of independent action, see Monsanto Co. v. 
Spray-Rite Service Corp. 465 U.S. 752 (1984); and at the 
summary judgment stage a §1 plaintiff’s offer of conspiracy 
evidence must tend to rule out the possibility that the de- 
fendants were acting independently, see Matsushita Elec. 
Industrial Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). 


B 


This case presents the antecedent question of what a plain- 
tiff must plead in order to state a claim under $1 of the 
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Sherman Act. Federal Rule of Civil Procedure 8(a)(2) re- 
quires only “a short and plain statement of the claim show- 
ing that the pleader is entitled to relief,” in order to “give 
the defendant fair notice of what the . . . claim is and the 
grounds upon which it rests,” Conley v. Gibson, 355 U.S. 41, 
47 (1957). While a complaint attacked by a Rule 12(b)(6) 
motion to dismiss does not need detailed factual allegations, 
ibid.; Sanjuan v. American Bd. of Psychiatry and Neurol- 
ogy, Inc., 40 F. 3d 247, 251 (CAT 1994), a plaintiff’s obligation 
to provide the “grounds” of his “entitle[ment] to relief” re- 
quires more than labels and conclusions, and a formulaic reci- 
tation of the elements of a cause of action will not do, see 
Papasan v. Allain, 478 U.S. 265, 286 (1986) (on a motion to 
dismiss, courts “are not bound to accept as true a legal con- 
clusion couched as a factual allegation”). Factual allega- 
tions must be enough to raise a right to relief above the 
speculative level, see 5 C. Wright & A. Miller, Federal Prac- 
tice and Procedure § 1216, pp. 285-236 (8d ed. 2004) (herein- 
after Wright & Miller) (“[T]he pleading must contain some- 
thing more... than ...a statement of facts that merely 
creates a suspicion [of] a legally cognizable right of action”),? 
on the assumption that all the allegations in the complaint 
are true (even if doubtful in fact), see, e. g.. Swierkiewicz v. 


3 The dissent greatly oversimplifies matters by suggesting that the Fed- 
eral Rules somehow dispensed with the pleading of facts altogether. See 
post, at 580 (opinion of STEVENS, J.) (pleading standard of Federal Rules 
“does not require, or even invite, the pleading of facts”). While, for most 
types of cases, the Federal Rules eliminated the cumbersome requirement 
that a claimant “set out in detail the facts upon which he bases his claim,” 
Conley v. Gibson, 355 U.S. 41, 47 (1957) (emphasis added), Rule 8(a)(2) 
still requires a “showing,” rather than a blanket assertion, of entitlement 
to relief. Without some factual allegation in the complaint, it is hard to 
see how a claimant could satisfy the requirement of providing not only 
“fair notice” of the nature of the claim, but also “grounds” on which the 
claim rests. See 5 Wright & Miller § 1202, at 94, 95 (Rule 8(a) “contem- 
plate[s] the statement of circumstances, occurrences, and events in support 
of the claim presented” and does not authorize a pleader’s “bare averment 
that he wants relief and is entitled to it”). 
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Sorema N. A., 534 U.S. 506, 508, n. 1 (2002); Neitzke v. Wil- 
liams, 490 U.S. 319, 327 (1989) (“Rule 12(b)(6) does not coun- 
tenance ... dismissals based on a judge’s disbelief of a com- 
plaint’s factual allegations”); Scheuer v. Rhodes, 416 U.S. 
232, 236 (1974) (a well-pleaded complaint may proceed even 
if it appears “that a recovery is very remote and unlikely”). 

In applying these general standards to a §1 claim, we hold 
that stating such a claim requires a complaint with enough 
factual matter (taken as true) to suggest that an agreement 
was made. Asking for plausible grounds to infer an agree- 
ment does not impose a probability requirement at the plead- 
ing stage; it simply calls for enough fact to raise a reasonable 
expectation that discovery will reveal evidence of illegal 
agreement.* And, of course, a well-pleaded complaint may 
proceed even if it strikes a savvy judge that actual proof of 
the facts alleged is improbable, and “that a recovery is very 
remote and unlikely.” Jbid. In identifying facts that are 
suggestive enough to render a $1 conspiracy plausible, we 
have the benefit of the prior rulings and considered views of 
leading commentators, already quoted, that lawful parallel 
conduct fails to bespeak unlawful agreement. It makes 
sense to say, therefore, that an allegation of parallel conduct 
and a bare assertion of conspiracy will not suffice. Without 


“Commentators have offered several examples of parallel conduct alle- 
gations that would state a §1 claim under this standard. See, e.g., 6 
Areeda & Hovenkamp § 1425, at 167-185 (discussing “parallel behavior 
that would probably not result from chance, coincidence, independent re- 
sponses to common stimuli, or mere interdependence unaided by an ad- 
vance understanding among the parties”); Blechman, Conscious Parallel- 
ism, Signalling and Facilitating Devices: The Problem of Tacit Collusion 
Under the Antitrust Laws, 24 N. Y. L. 8. L. Rev. 881, 899 (1979) describing 
“conduct [that] indicates the sort of restricted freedom of action and sense 
of obligation that one generally associates with agreement”). The parties 
in this case agree that “complex and historically unprecedented changes 
in pricing structure made at the very same time by multiple competitors, 
and made for no other discernible reason,” would support a plausible infer- 
ence of conspiracy. Brief for Respondents 37; see also Reply Brief for 
Petitioners 12. 
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more, parallel conduct does not suggest conspiracy, and a 
conclusory allegation of agreement at some unidentified 
point does not supply facts adequate to show illegality. 
Hence, when allegations of parallel conduct are set out 
in order to make a § 1 claim, they must be placed in a context 
that raises a suggestion of a preceding agreement, not 
merely parallel conduct that could just as well be independ- 
ent action. 

The need at the pleading stage for allegations plausibly 
suggesting (not merely consistent with) agreement reflects 
the threshold requirement of Rule 8(a)(2) that the “plain 
statement” possess enough heft to “sho[w] that the pleader 
is entitled to relief.” A statement of parallel conduct, even 
conduct consciously undertaken, needs some setting suggest- 
ing the agreement necessary to make out a $1 claim; without 
that further circumstance pointing toward a meeting of the 
minds, an account of a defendant’s commercial efforts stays 
in neutral territory. An allegation of parallel conduct is 
thus much like a naked assertion of conspiracy in a §1 com- 
plaint: it gets the complaint close to stating a claim, but with- 
out some further factual enhancement it stops short of the 
line between possibility and plausibility of “entitle[ment] to 
relief.” Cf. DM Research, Inc. v. College of Am. Patholo- 
gists, 170 F. 3d 53, 56 (CA1 1999) (“[T]erms like ‘conspiracy,’ 
or even ‘agreement,’ are border-line: they might well be suf- 
ficient in conjunction with a more specific allegation—for ex- 
ample, identifying a written agreement or even a basis for 
inferring a tacit agreement, ... but a court is not required 
to accept such terms as a sufficient basis for a complaint’”).° 

We alluded to the practical significance of the Rule 8 enti- 
tlement requirement in Dura Pharmaceuticals, Inc. v. 
Broudo, 544 U.S. 336 (2005), when we explained that some- 
thing beyond the mere possibility of loss causation must be 


5 The border in DM Research was the line between the conclusory and 
the factual. Here it lies between the factually neutral and the factually 
suggestive. Each must be crossed to enter the realm of plausible liability. 
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alleged, lest a plaintiff with “‘a largely groundless claim’ ” be 
allowed to “‘take up the time of a number of other people, 
with the right to do so representing an in terrorem incre- 
ment of the settlement value.’” I/d., at 347 (quoting Blwe 
Chip Stamps v. Manor Drug Stores, 421 U.S. 728, 741 
(1975)). So, when the allegations in a complaint, however 
true, could not raise a claim of entitlement to relief, “ ‘this 
basic deficiency should . . . be exposed at the point of mini- 
mum expenditure of time and money by the parties and the 
court.’” 5 Wright & Miller §1216, at 233-234 (quoting 
Daves v. Hawaiian Dredging Co., 114 F. Supp. 648, 645 (Haw. 
1953)); see also Dura, supra, at 346; Asahi Glass Co. v. Pen- 
tech Pharmaceuticals, Inc., 289 F. Supp. 2d 986, 995 (ND IIl. 
2003) (Posner, J., sitting by designation) (“[Slome threshold 
of plausibility must be crossed at the outset before a patent 
antitrust case should be permitted to go into its inevitably 
costly and protracted discovery phase”). 

Thus, it is one thing to be cautious before dismissing an 
antitrust complaint in advance of discovery, cf. Poller v. Co- 
lumbia Broadcasting System, Inc., 368 U.S. 464, 473 (1962), 
but quite another to forget that proceeding to antitrust dis- 
covery can be expensive. As we indicated over 20 years ago 
in Associated Gen. Contractors of Cal., Inc. v. Carpenters, 
459 U.S. 519, 528, n. 17 (1983), “a district court must retain 
the power to insist upon some specificity in pleading before 
allowing a potentially massive factual controversy to pro- 
ceed.” See also Car Carriers, Inc. v. Ford Motor Co., 745 
F. 2d 1101, 1106 (CA7 1984) (“[T]he costs of modern federal 
antitrust litigation and the increasing caseload of the federal 
courts counsel against sending the parties into discovery 
when there is no reasonable likelihood that the plaintiffs can 
construct a claim from the events related in the complaint”); 
Note, Modeling the Effect of One-Way Fee Shifting on Dis- 
covery Abuse in Private Antitrust Litigation, 78 N. Y. U. L. 
Rey. 1887, 1898-1899 (2003) (discussing the unusually high 
cost of discovery in antitrust cases); Manual for Complex Lit- 
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igation, Fourth, $30, p. 519 (2004) (describing extensive scope 
of discovery in antitrust cases); Memorandum from Paul V. 
Niemeyer, Chair, Advisory Committee on Civil Rules, to 
Hon. Anthony J. Scirica, Chair, Committee on Rules of Prac- 
tice and Procedure (May 11, 1999), 192 F. R. D. 354, 357 (2000) 
(reporting that discovery accounts for as much as 90 percent 
of litigation costs when discovery is actively employed). 
That potential expense is obvious enough in the present case: 
plaintiffs represent a putative class of at least 90 percent of 
all subscribers to local telephone or high-speed Internet 
service in the continental United States, in an action against 
America’s largest telecommunications firms (with many thou- 
sands of employees generating reams and gigabytes of busi- 
ness records) for unspecified (if any) instances of antitrust 
violations that allegedly occurred over a period of seven 
years. 

It is no answer to say that a claim just shy of a plausible 
entitlement to relief can, if groundless, be weeded out early 
in the discovery process through “careful case management,” 
post, at 573, given the common lament that the success of 
judicial supervision in checking discovery abuse has been 
on the modest side. See, e.g., Easterbrook, Discovery as 
Abuse, 69 B. U. L. Rev. 635, 638 (1989) (“Judges can do little 
about impositional discovery when parties control the legal 
claims to be presented and conduct the discovery them- 
selves”). And it is self-evident that the problem of discov- 
ery abuse cannot be solved by “careful scrutiny of evidence 
at the summary judgment stage,” much less “lucid instruc- 
tions to juries,” post, at 573; the threat of discovery expense 
will push cost-conscious defendants to settle even anemic 
cases before reaching those proceedings. Probably, then, it 
is only by taking care to require allegations that reach the 
level suggesting conspiracy that we can hope to avoid the 
potentially enormous expense of discovery in cases with no 
“reasonably founded hope that the [discovery] process will 
reveal relevant evidence’” to support a §1 claim. Duwra, 
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544 U.S., at 347 (quoting Blue Chip Stamps, supra, at 741; 
alteration in Dura).® 

Plaintiffs do not, of course, dispute the requirement of 
plausibility and the need for something more than merely 
parallel behavior explained in Theatre Enterprises, Mon- 
santo, and Matsushita, and their main argument against the 
plausibility standard at the pleading stage is its ostensible 


®The dissent takes heart in the reassurances of plaintiffs’ counsel that 
discovery would be “‘“phased”’” and “limited to the existence of the al- 
leged conspiracy and class certification.” Post, at 593. But determining 
whether some illegal agreement may have taken place between unspeci- 
fied persons at different ILECs (each a multibillion dollar corporation with 
legions of management level employees) at some point over seven years 
is a sprawling, costly, and hugely time-consuming undertaking not easily 
susceptible to the kind of line drawing and case management that the 
dissent envisions. Perhaps the best answer to the dissent’s optimism that 
antitrust discovery is open to effective judicial control is a more extensive 
quotation of the authority just cited, a judge with a background in anti- 
trust law. Given the system that we have, the hope of effective judicial 
supervision is slim: 
“The timing is all wrong. The plaintiff files a sketchy complaint (the 
Rules of Civil Procedure discourage fulsome documents), and discovery is 
launched. A judicial officer does not know the details of the case the 
parties will present and in theory cannot know the details. Discovery is 
used to find the details. The judicial officer always knows less than the 
parties, and the parties themselves may not know very well where they 
are going or what they expect to find. A magistrate supervising discov- 
ery does not—cannot—know the expected productivity of a given request, 
because the nature of the requester’s claim and the contents of the files 
(or head) of the adverse party are unknown. Judicial officers cannot 
measure the costs and benefits to the requester and so cannot isolate impo- 
sitional requests. Requesters have no reason to disclose their own esti- 
mates because they gain from imposing costs on rivals (and may lose from 
an improvement in accuracy). The portions of the Rules of Civil Proce- 
dure calling on judges to trim back excessive demands, therefore, have 
been, and are doomed to be, hollow. We cannot prevent what we cannot 
detect; we cannot detect what we cannot define; we cannot define ‘abusive’ 
discovery except in theory, because in practice we lack essential informa- 
tion.” Easterbrook, Discovery as Abuse, 69 B. U. L. Rev. 635, 638-639 
(1989) (footnote omitted). 
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conflict with an early statement of ours construing Rule 8. 
Justice Black’s opinion for the Court in Conley v. Gibson 
spoke not only of the need for fair notice of the grounds for 
entitlement to relief but of “the accepted rule that a com- 
plaint should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff can prove 
no set of facts in support of his claim which would entitle 
him to relief.” 3855 U.S., at 45-46. This “no set of facts” 
language can be read in isolation as saying that any state- 
ment revealing the theory of the claim will suffice unless 
its factual impossibility may be shown from the face of the 
pleadings; and the Court of Appeals appears to have read 
Conley in some such way when formulating its understand- 
ing of the proper pleading standard, see 425 F. 3d, at 106, 
114 (invoking Conley’s “no set of facts” language in describ- 
ing the standard for dismissal).’ 

On such a focused and literal reading of Conley’s “no set 
of facts,” a wholly conclusory statement of claim would sur- 
vive a motion to dismiss whenever the pleadings left open 
the possibility that a plaintiff might later establish some “set 
of [undisclosed] facts” to support recovery. So here, the 
Court of Appeals specifically found the prospect of unearth- 
ing direct evidence of conspiracy sufficient to preclude dis- 
missal, even though the complaint does not set forth a single 


“The Court of Appeals also relied on Chief Judge Clark’s suggestion in 
Nagler v. Admiral Corp., 248 F. 2d 319 (CA2 1957), that facts indicating 
parallel conduct alone suffice to state a claim under $1. 425 F. 3d, at 114 
(citing Nagler, supra, at 325). But Nagler gave no explanation for citing 
Theatre Enterprises (which upheld a denial of a directed verdict for plain- 
tiff on the ground that proof of parallelism was not proof of conspiracy) as 
authority that pleading parallel conduct sufficed to plead a Sherman Act 
conspiracy. Now that Monsanto Co. v. Spray-Rite Service Corp., 465 
U.S. 752 (1984), and Matsushita Elec. Industrial Co. v. Zenith Radio 
Corp., 475 U.S. 574 (1986), have made it clear that neither parallel conduct 
nor conscious parallelism, taken alone, raise the necessary implication of 
conspiracy, it is time for a fresh look at adequacy of pleading when a claim 
rests on parallel action. 
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fact in a context that suggests an agreement. 425 F. 3d, at 
106, 114. It seems fair to say that this approach to pleading 
would dispense with any showing of a “ ‘reasonably founded 
hope’” that a plaintiff would be able to make a case, see 
Dura, 544 U.S., at 347 (quoting Blue Chip Stamps, 421 U.S., 
at 741); Mr. Micawber’s optimism would be enough. 

Seeing this, a good many judges and commentators have 
balked at taking the literal terms of the Conley passage as 
a pleading standard. See, e. g., Car Carriers, 745 F. 2d, at 
1106 (“Conley has never been interpreted literally” and, “[i]n 
practice, a complaint ... must contain either direct or infer- 
ential allegations respecting all the material elements nec- 
essary to sustain recovery under some viable legal theory” 
(internal quotation marks omitted; emphasis and omission in 
original)); Ascon Properties, Inc. v. Mobil Oil Co., 866 F. 2d 
1149, 1155 (CA9 1989) (tension between Conley’s “no set of 
facts” language and its acknowledgment that a plaintiff must 
provide the “grounds” on which his claim rests); O’Brien v. 
DiGrazia, 544 F. 2d 548, 546, n. 3 (CA1 1976) (“[W]Jhen a 
plaintiff... supplies facts to support his claim, we do not 
think that Conley imposes a duty on the courts to conjure 
up unpleaded facts that might turn a frivolous claim of un- 
constitutional . . . action into a substantial one”); McGregor 
v. Industrial Excess Landfill, Inc., 856 F. 2d 39, 42-43 (CAG 
1988) (quoting O’Brien’s analysis); Hazard, From Whom No 
Secrets Are Hid, 76 Texas L. Rev. 1665, 1685 (1998) (describ- 
ing Conley as having “turned Rule 8 on its head”); Marcus, 
The Revival of Fact Pleading Under the Federal Rules of 
Civil Procedure, 86 Colum. L. Rev. 483, 4683-465 (1986) (not- 
ing tension between Conley and subsequent understandings 
of Rule 8). 

We could go on, but there is no need to pile up further 
citations to show that Conley’s “no set of facts” language has 
been questioned, criticized, and explained away long enough. 
To be fair to the Conley Court, the passage should be under- 
stood in light of the opinion’s preceding summary of the com- 
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plaint’s concrete allegations, which the Court quite reason- 
ably understood as amply stating a claim for relief. But the 
passage so often quoted fails to mention this understanding 
on the part of the Court, and after puzzling the profession for 
50 years, this famous observation has earned its retirement. 
The phrase is best forgotten as an incomplete, negative gloss 
on an accepted pleading standard: once a claim has been 
stated adequately, it may be supported by showing any set of 
facts consistent with the allegations in the complaint. See 
Sanjuan, 40 F. 3d, at 251 (once a claim for relief has been 
stated, a plaintiff “receives the benefit of imagination, so long 
as the hypotheses are consistent with the complaint”); ac- 
cord, Swierkiewicz, 534 U.S., at 514; National Organization 
for Women, Inc. v. Scheidler, 510 U.S. 249, 256 (1994); H. J. 
Inc. v. Northwestern Bell Telephone Co., 492 U.S. 229, 249- 
250 (1989); Hishon v. King & Spalding, 467 U.S. 69, 73 
(1984). Conley, then, described the breadth of opportunity 
to prove what an adequate complaint claims, not the mini- 
mum standard of adequate pleading to govern a complaint’s 
survival.® 


666 


® Because Conley’s “‘no set of facts’” language was one of our earliest 
statements about pleading under the Federal Rules, it is no surprise that 
it has since been “cited as authority” by this Court and others. Post, 
at 577. Although we have not previously explained the circumstances and 
rejected the literal reading of the passage embraced by the Court of Ap- 
peals, our analysis comports with this Court’s statements in the years 
since Conley. See Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336, 
347 (2005) (requiring “ ‘reasonably founded hope that the [discovery] proc- 
ess will reveal relevant evidence’” to support the claim (quoting Blue Chip 
Stamps v. Manor Drug Stores, 421 U.S. 723, 741 (1975); alteration in 
Dura)); Associated Gen. Contractors of Cal., Inc. v. Carpenters, 459 U.S. 
519, 526 (1983) (“It is not . . . proper to assume that [the plaintiff] can 
prove facts that it has not alleged or that the defendants have violated 
the antitrust laws in ways that have not been alleged”); Wilson v. Schnet- 
tler, 365 U.S. 381, 383 (1961) (“In the absence of .. . an allegation [that 
the arrest was made without probable cause] the courts below could not, 
nor can we, assume that respondents arrested petitioner without probable 
cause to believe that he had committed ...a narcotics offense”). Nor are 
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Ill 


When we look for plausibility in this complaint, we agree 
with the District Court that plaintiffs’ claim of conspiracy in 
restraint of trade comes up short. To begin with, the com- 
plaint leaves no doubt that plaintiffs rest their §1 claim on 
descriptions of parallel conduct and not on any independent 
allegation of actual agreement among the ILECs. Supra, 
at 550-551. Although in form a few stray statements speak 
directly of agreement,’ on fair reading these are merely legal 
conclusions resting on the prior allegations. Thus, the com- 


we reaching out to decide this issue in a case where the matter was not 
raised by the parties, see post, at 579, since both the ILECs and the Gov- 
ernment highlight the problems stemming from a literal interpretation of 
Conley’s “no set of facts” language and seek clarification of the standard. 
Brief for Petitioners 27-28; Brief for United States as Amicus Curiae 
22-25; see also Brief for Respondents 17 (describing “[pletitioners and 
their amici” as mounting an “attack on Conley’s ‘no set of facts’ standard”). 

The dissent finds relevance in Court of Appeals precedents from the 
1940s, which allegedly gave rise to Conley’s “no set of facts” language. 
See post, at 580-583. Even indulging this line of analysis, these cases do 
not challenge the understanding that, before proceeding to discovery, a 
complaint must allege facts suggestive of illegal conduct. See, e.g. 
Leimer v. State Mut. Life Assurance Co. of Worcester, Mass., 108 F. 2d 
302, 305 (CA8 1940) (“‘[I]f, in view of what is alleged, it can reasonably be 
conceived that the plaintiffs ... could, upon a trial, establish a case which 
would entitle them to... relief, the motion to dismiss should not have 
been granted’”); Continental Collieries, Inc. v. Shober, 180 F. 2d 631, 635 
(CA38 1942) (“No matter how likely it may seem that the pleader will be 
unable to prove his case, he is entitled, upon averring a claim, to an oppor- 
tunity to try to prove it”). Rather, these cases stand for the unobjection- 
able proposition that, when a complaint adequately states a claim, it may 
not be dismissed based on a district court’s assessment that the plaintiff 
will fail to find evidentiary support for his allegations or prove his claim 
to the satisfaction of the factfinder. Cf. Schewer v. Rhodes, 416 U.S. 232, 
236 (1974) (a district court weighing a motion to dismiss asks “not whether 
a plaintiff will ultimately prevail but whether the claimant is entitled to 
offer evidence to support the claims”). 

°See Complaint ¥§ 51, 64, App. 27, 30-31 (alleging that ILECs engaged 
in a “contract, combination or conspiracy” and agreed not to compete with 
one another). 
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plaint first takes account of the alleged “absence of any 
meaningful competition between [the ILECs] in one anoth- 
er’s markets,” “the parallel course of conduct that each 
[ILEC] engaged in to prevent competition from CLECs,” 
“and the other facts and market circumstances alleged [ear- 
lier]”; “in light of” these, the complaint concludes “that [the 
ILECs] have entered into a contract, combination or conspir- 
acy to prevent competitive entry into their... markets and 
have agreed not to compete with one another.” Complaint 
451, App. 27.!° The nub of the complaint, then, is the 
ILECs’ parallel behavior, consisting of steps to keep the 
CLECs out and manifest disinterest in becoming CLECs 
themselves, and its sufficiency turns on the suggestions 
raised by this conduct when viewed in light of common eco- 
nomic experience." 


Tf the complaint had not explained that the claim of agreement 
rested on the parallel conduct described, we doubt that the complaint’s 
references to an agreement among the ILECs would have given the notice 
required by Rule 8. Apart from identifying a 7-year span in which the 
§1 violations were supposed to have occurred (i.e., “[bleginning at least 
as early as February 6, 1996, and continuing to the present,” id., 64, 
App. 30), the pleadings mentioned no specific time, place, or person in- 
volved in the alleged conspiracies. This lack of notice contrasts sharply 
with the model form for pleading negligence, Form 9, which the dissent 
says exemplifies the kind of “bare allegation” that survives a motion to 
dismiss. Post, at 576. Whereas the model form alleges that the defend- 
ant struck the plaintiff with his car while plaintiff was crossing a particu- 
lar highway at a specified date and time, the complaint here furnishes no 
clue as to which of the four ILECs (much less which of their employees) 
supposedly agreed, or when and where the illicit agreement took place. 
A defendant wishing to prepare an answer in the simple fact pattern laid 
out in Form 9 would know what to answer; a defendant seeking to respond 
to plaintiffs’ conclusory allegations in the § 1 context would have little idea 
where to begin. 

The dissent’s quotations from the complaint leave the impression that 
plaintiffs directly allege illegal agreement; in fact, they proceed exclu- 
sively via allegations of parallel conduct, as both the District Court and 
Court of Appeals recognized. See 313 F. Supp. 2d 174, 182 (SDNY 2003); 
425 F. 3d 99, 102-104 (CA2 2005). 
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We think that nothing contained in the complaint invests 
either the action or inaction alleged with a plausible sugges- 
tion of conspiracy. As to the ILECs’ supposed agreement 
to disobey the 1996 Act and thwart the CLECs’ attempts to 
compete, we agree with the District Court that nothing in 
the complaint intimates that the resistance to the upstarts 
was anything more than the natural, unilateral reaction of 
each ILEC intent on keeping its regional dominance. The 
1996 Act did more than just subject the ILECs to competi- 
tion; it obliged them to subsidize their competitors with their 
own equipment at wholesale rates. The economic incentive 
to resist was powerful, but resisting competition is routine 
market conduct, and even if the ILECs flouted the 1996 Act 
in all the ways the plaintiffs allege, see id., | 47, App. 23-24, 
there is no reason to infer that the companies had agreed 
among themselves to do what was only natural anyway; so 
natural, in fact, that if alleging parallel decisions to resist 
competition were enough to imply an antitrust conspiracy, 
pleading a §1 violation against almost any group of compet- 
ing businesses would be a sure thing. 

The complaint makes its closest pass at a predicate for 
conspiracy with the claim that collusion was necessary be- 
cause success by even one CLEC in an ILEC’s territory 
“would have revealed the degree to which competitive entry 
by CLECs would have been successful in the other territo- 
ries.” Id., 950, App. 26-27. But, its logic aside, this gen- 
eral premise still fails to answer the point that there was 
just no need for joint encouragement to resist the 1996 Act; 
as the District Court said, “each ILEC has reason to want 
to avoid dealing with CLECs” and “each ILEC would at- 
tempt to keep CLECs out, regardless of the actions of the 
other ILECs.” 318 F. Supp. 2d, at 184; cf Kramer v. 
Pollock-Krasner Foundation, 890 F. Supp. 250, 256 (SDNY 
1995) (while the plaintiff “may believe the defendants 
conspired ... , the defendants’ allegedly conspiratorial ac- 
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tions could equally have been prompted by lawful, independ- 
ent goals which do not constitute a conspiracy”).” 

Plaintiffs’ second conspiracy theory rests on the competi- 
tive reticence among the ILECs themselves in the wake of 
the 1996 Act, which was supposedly passed in the “‘hop[e] 
that the large incumbent local monopoly companies . . . might 
attack their neighbors’ service areas, as they are the best 
situated to do so.’” Complaint 738, App. 20 (quoting Con- 
sumer Federation of America, Lessons from 1996 Telecom- 
munications Act: Deregulation Before Meaningful Competi- 
tion Spells Consumer Disaster, p. 12 (Feb. 2000)). Contrary 
to hope, the ILECs declined “‘to enter each other’s service 
territories in any significant way,’” Complaint § 38, App. 20, 
and the local telephone and high-speed Internet market re- 
mains highly compartmentalized geographically, with mini- 
mal competition. Based on this state of affairs, and perceiv- 
ing the ILECs to be blessed with “especially attractive 
business opportunities” in surrounding markets dominated 
by other ILECs, the plaintiffs assert that the ILECs’ paral- 
lel conduct was “strongly suggestive of conspiracy.” Id., 
(40, App. 21. 

But it was not suggestive of conspiracy, not if history 
teaches anything. In a traditionally unregulated industry 
with low barriers to entry, sparse competition among large 
firms dominating separate geographical segments of the 
market could very well signify illegal agreement, but here 
we have an obvious alternative explanation. In the decade 


2 From the allegation that the ILECs belong to various trade associa- 
tions, see Complaint { 46, App. 23, the dissent playfully suggests that they 
conspired to restrain trade, an inference said to be “buttressed by the 
common sense of Adam Smith.” Post, at 591, 594. If Adam Smith is 
peering down today, he may be surprised to learn that his tongue-in-cheek 
remark would be authority to force his famous pinmaker to devote finan- 
cial and human capital to hire lawyers, prepare for depositions, and other- 
wise fend off allegations of conspiracy; all this just because he belonged to 
the same trade guild as one of his competitors when their pins carried the 
same price tag. 
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preceding the 1996 Act and well before that, monopoly was 
the norm in telecommunications, not the exception. See 
Verizon Communications Inc. v. FCC, 535 U.S. 467, 477-478 
(2002) describing telephone service providers as traditional 
public monopolies). The ILECs were born in that world, 
doubtless liked the world the way it was, and surely knew 
the adage about him who lives by the sword. Hence, a natu- 
ral explanation for the noncompetition alleged is that the for- 
mer Government-sanctioned monopolists were sitting tight, 
expecting their neighbors to do the same thing. 

In fact, the complaint itself gives reasons to believe that 
the ILECs would see their best interests in keeping to their 
old turf. Although the complaint says generally that the 
ILECs passed up “especially attractive business opportuni- 
tlies]” by declining to compete as CLECs against other 
ILECs, Complaint 7 40, App. 21, it does not allege that com- 
petition as CLECs was potentially any more lucrative than 
other opportunities being pursued by the ILECs during the 
same period,’ and the complaint is replete with indications 
that any CLEC faced nearly insurmountable barriers to 
profitability owing to the ILECs’ flagrant resistance to the 
network sharing requirements of the 1996 Act, id., § 47, App. 


13The complaint quoted a reported statement of Qwest’s CEO, Richard 
Notebaert, to suggest that the ILECs declined to compete against each 
other despite recognizing that it “‘might be a good way to turn a quick 
dollar.’” 42, App. 22 (quoting Chicago Tribune, Oct. 31, 2002, Business 
Section, p. 1). This was only part of what he reportedly said, however, 
and the District Court was entitled to take notice of the full contents of the 
published articles referenced in the complaint, from which the truncated 
quotations were drawn. See Fed. Rule Evid. 201. 

Notebaert was also quoted as saying that entering new markets as a 
CLEC would not be “a sustainable economic model” because the CLEC 
pricing model is “just... nuts.” Chicago Tribune, Oct. 31, 2002, Business 
Section, p. 1 (cited at Complaint 742, App. 22). Another source cited in 
the complaint quotes Notebaert as saying he thought it “unwise” to “base 
a business plan” on the privileges accorded to CLECs under the 1996 Act 
because the regulatory environment was too unstable. Chicago Tribune, 
Dec. 19, 2002, Business Section, p. 2 (cited at Complaint 4 45, App. 23). 
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23-26. Not only that, but even without a monopolistic tradi- 
tion and the peculiar difficulty of mandating shared net- 
works, “[flirms do not expand without limit and none of them 
enters every market that an outside observer might regard 
as profitable, or even a small portion of such markets.” 
Areeda & Hovenkamp § 307d, at 155 (Supp. 2006) (comment- 
ing on the case at bar). The upshot is that Congress may 
have expected some ILECs to become CLECs in the legacy 
territories of other ILECs, but the disappointment does not 
make conspiracy plausible. We agree with the District 
Court’s assessment that antitrust conspiracy was not sug- 
gested by the facts adduced under either theory of the com- 
plaint, which thus fails to state a valid $1 claim.“ 

Plaintiffs say that our analysis runs counter to Swierkie- 
wicz, 534 U.S., at 508, which held that “a complaint in an 
employment discrimination lawsuit [need] not contain spe- 
cific facts establishing a prima facie case of discrimination 
under the framework set forth in McDonnell Douglas Corp. 
v. Green, 411 U.S. 792 (1978).” They argue that just as the 
prima facie case is a “flexible evidentiary standard” that 
“should not be transposed into a rigid pleading standard for 
discrimination cases,” Swierkiewicz, swpra, at 512, “trans- 
pos[ing] ‘plus factor’ summary judgment analysis woodenly 
into a rigid Rule 12(b)(6) pleading standard . . . would be 
unwise,” Brief for Respondents 39. As the District Court 


4 Tn reaching this conclusion, we do not apply any “heightened” pleading 
standard, nor do we seek to broaden the scope of Federal Rule of Civil 
Procedure 9, which can only be accomplished “ ‘by the process of amending 
the Federal Rules, and not by judicial interpretation.’” Swierkiewicz v. 
Sorema N. A., 534 U.S. 506, 515 (2002) (quoting Leatherman v. Tarrant 
County Narcotics Intelligence and Coordination Unit, 507 U.S. 168, 168 
(1993)). On certain subjects understood to raise a high risk of abusive 
litigation, a plaintiff must state factual allegations with greater particular- 
ity than Rule 8 requires. Fed. Rules Civ. Proc. 9(b)-(c). Here, our con- 
cern is not that the allegations in the complaint were insufficiently “partic- 
ular[ized],” ibid.; rather, the complaint warranted dismissal because it 
failed in toto to render plaintiffs’ entitlement to relief plausible. 
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correctly understood, however, “Swierkiewicz did not change 
the law of pleading, but simply re-emphasized . . . that the 
Second Circuit’s use of a heightened pleading standard for 
Title VII cases was contrary to the Federal Rules’ structure 
of liberal pleading requirements.” 318 F. Supp. 2d, at 181 
(citation and footnote omitted). Even though Swierkiewicz’s 
pleadings “detailed the events leading to his termination, 
provided relevant dates, and included the ages and nationali- 
ties of at least some of the relevant persons involved with 
his termination,” the Court of Appeals dismissed his com- 
plaint for failing to allege certain additional facts that Swier- 
kiewicz would need at the trial stage to support his claim in 
the absence of direct evidence of discrimination. Swierkie- 
wicz, 5384 U.S., at 514. We reversed on the ground that the 
Court of Appeals had impermissibly applied what amounted 
to a heightened pleading requirement by insisting that 
Swierkiewicz allege “specific facts” beyond those necessary 
to state his claim and the grounds showing entitlement to 
relief. IJd., at 508. 

Here, in contrast, we do not require heightened fact plead- 
ing of specifics, but only enough facts to state a claim to relief 
that is plausible on its face. Because the plaintiffs here have 
not nudged their claims across the line from conceivable to 
plausible, their complaint must be dismissed. 


ok ok ok 


The judgment of the Court of Appeals for the Second Cir- 
cuit is reversed, and the case is remanded for further pro- 
ceedings consistent with this opinion. 

It is so ordered. 


JUSTICE STEVENS, with whom JUSTICE GINSBURG joins 
except as to Part IV, dissenting. 


In the first paragraph of its 23-page opinion the Court 
states that the question to be decided is whether allegations 
that “major telecommunications providers engaged in certain 
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parallel conduct unfavorable to competition” suffice to state a 
violation of $1 of the Sherman Act. Ante, at 548-549. The 
answer to that question has been settled for more than 50 
years. If that were indeed the issue, a summary reversal 
citing Theatre Enterprises, Inc. v. Paramount Film Distrib- 
uting Corp., 346 U.S. 537 (1954), would adequately resolve 
this case. As Theatre Enterprises held, parallel conduct is 
circumstantial evidence admissible on the issue of conspiracy, 
but it is not itself illegal. Jd., at 540-542. 

Thus, this is a case in which there is no dispute about the 
substantive law. If the defendants acted independently, 
their conduct was perfectly lawful. If, however, that con- 
duct is the product of a horizontal agreement among poten- 
tial competitors, it was unlawful. The plaintiffs have al- 
leged such an agreement and, because the complaint was 
dismissed in advance of answer, the allegation has not even 
been denied. Why, then, does the case not proceed? Does 
a judicial opinion that the charge is not “plausible” provide 
a legally acceptable reason for dismissing the complaint? I 
think not. 

Respondents’ amended complaint describes a variety of 
circumstantial evidence and makes the straightforward alle- 
gation that petitioners 


“entered into a contract, combination or conspiracy to 
prevent competitive entry in their respective local tele- 
phone and/or high speed internet services markets and 
have agreed not to compete with one another and other- 
wise allocated customers and markets to one another.” 
Amended Complaint in No. 02 CIV. 10220 (GEL) 
(SDNY) 451, App. 27 (hereinafter Complaint). 


The complaint explains that, contrary to Congress’ expecta- 
tion when it enacted the 1996 Telecommunications Act, and 
consistent with their own economic self-interests, petitioner 
Incumbent Local Exchange Carriers (ILECs) have assidu- 
ously avoided infringing upon each other’s markets and have 
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refused to permit nonincumbent competitors to access their 
networks. The complaint quotes Richard Notebaert, the 
former chief executive officer of one such ILEC, as saying 
that competing in a neighboring ILEC’s territory “ ‘might be 
a good way to turn a quick dollar but that doesn’t make it 
right.’” Id., §42, App. 22. Moreover, respondents allege 
that petitioners “communicate amongst themselves” through 
numerous industry associations. IJd., §46, App. 23. In sum, 
respondents allege that petitioners entered into an agree- 
ment that has long been recognized as a classic per se viola- 
tion of the Sherman Act. See Report of the Attorney Gen- 
eral’s National Committee to Study the Antitrust Laws 26 
(1955). 

Under rules of procedure that have been well settled since 
well before our decision in Theatre Enterprises, a judge rul- 
ing on a defendant’s motion to dismiss a complaint “must 
accept as true all of the factual allegations contained in the 
complaint.” Swierkiewicz v. Sorema N. A., 5384 U.S. 506, 
508, n. 1 (2002); see Overstreet v. North Shore Corp., 318 U.S. 
125, 127 (1943). But instead of requiring knowledgeable ex- 
ecutives such as Notebaert to respond to these allegations 
by way of sworn depositions or other limited discovery—and 
indeed without so much as requiring petitioners to file an 
answer denying that they entered into any agreement—the 
majority permits immediate dismissal based on the assur- 
ances of company lawyers that nothing untoward was afoot. 
The Court embraces the argument of those lawyers that 
“there is no reason to infer that the companies had agreed 
among themselves to do what was only natural anyway,” 
ante, at 566; that “there was just no need for joint encourage- 
ment to resist the 1996 Act,” zbid.; and that the “natural 
explanation for the noncompetition alleged is that the former 
Government-sanctioned monopolists were sitting tight, ex- 
pecting their neighbors to do the same thing,” ante, at 568. 

The Court and petitioners’ legal team are no doubt correct 
that the parallel conduct alleged is consistent with the ab- 
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sence of any contract, combination, or conspiracy. But that 
conduct is also entirely consistent with the presence of the 
illegal agreement alleged in the complaint. And the charge 
that petitioners “agreed not to compete with one another” is 
not just one of “a few stray statements,” ante, at 564; it is 
an allegation describing unlawful conduct. As such, the 
Federal Rules of Civil Procedure, our longstanding prece- 
dent, and sound practice mandate that the District Court at 
least require some sort of response from petitioners before 
dismissing the case. 

Two practical concerns presumably explain the Court’s 
dramatic departure from settled procedural law. Private 
antitrust litigation can be enormously expensive, and there 
is a risk that jurors may mistakenly conclude that evidence 
of parallel conduct has proved that the parties acted pursu- 
ant to an agreement when they in fact merely made similar 
independent decisions. Those concerns merit careful case 
management, including strict control of discovery, careful 
scrutiny of evidence at the summary judgment stage, and 
lucid instructions to juries; they do not, however, justify the 
dismissal of an adequately pleaded complaint without even 
requiring the defendants to file answers denying a charge 
that they in fact engaged in collective decisionmaking. 
More importantly, they do not justify an interpretation of 
Federal Rule of Civil Procedure 12(b)(6) that seems to be 
driven by the majority’s appraisal of the plausibility of the 
ultimate factual allegation rather than its legal sufficiency. 


I 


Rule 8(a)(2) of the Federal Rules requires that a complaint 
contain “a short and plain statement of the claim showing 
that the pleader is entitled to relief.” The Rule did not come 
about by happenstance, and its language is not inadvertent. 
The English experience with Byzantine special pleading 
rules—illustrated by the hypertechnical Hilary rules of 
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1834 '—made obvious the appeal of a pleading standard that 
was easy for the common litigant to understand and sufficed 
to put the defendant on notice as to the nature of the claim 
against him and the relief sought. Stateside, David Dudley 
Field developed the highly influential New York Code of 
1848, which required “[a] statement of the facts constituting 
the cause of action, in ordinary and concise language, without 
repetition, and in such a manner as to enable a person of 
common understanding to know what is intended.” An Act 
to Simplify and Abridge the Practice, Pleadings and Pro- 
ceedings of the Courts of this State, ch. 379, §120(2), 1848 
N. Y. Laws pp. 497, 521. Substantially similar language ap- 
peared in the Federal Equity Rules adopted in 1912. See 
Fed. Equity Rule 25 (requiring “a short and simple state- 
ment of the ultimate facts upon which the plaintiff asks re- 
lief, omitting any mere statement of evidence”). 

A difficulty arose, however, in that the Field Code and 
its progeny required a plaintiff to plead “facts” rather than 
“conclusions,” a distinction that proved far easier to say than 
to apply. As commentators have noted, 

“it is virtually impossible logically to distinguish among 
‘ultimate facts,’ ‘evidence,’ and ‘conclusions.’ Essen- 
tially any allegation in a pleading must be an assertion 
that certain occurrences took place. The pleading spec- 
trum, passing from evidence through ultimate facts to 
conclusions, is largely a continuum varying only in the 
degree of particularity with which the occurrences are 
described.” Weinstein & Distler, Comments on Pro- 
cedural Reform: Drafting Pleading Rules, 57 Colum. 
L. Rev. 518, 520-521 (1957). 


See also Cook, Statements of Fact in Pleading Under the 
Codes, 21 Colum. L. Rev. 416, 417 (1921) (hereinafter Cook) 
(“[T]Jhere is no logical distinction between statements which 
are grouped by the courts under the phrases ‘statements of 


1See 9 W. Holdsworth, History of English Law 324-327 (1926). 
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fact’ and ‘conclusions of law’”). Rule 8 was directly respon- 
sive to this difficulty. Its drafters intentionally avoided any 
reference to “facts” or “evidence” or “conclusions.” See 5 
C. Wright & A. Miller, Federal Practice and Procedure 
§1216, p. 207 (8d ed. 2004) (hereinafter Wright & Miller) 
(“The substitution of ‘claim showing that the pleader is enti- 
tled to relief’ for the code formulation of the ‘facts’ constitut- 
ing a ‘cause of action’ was intended to avoid the distinctions 
drawn under the codes among ‘evidentiary facts,’ ‘ultimate 
facts,’ and ‘conclusions’ .. .”). 

Under the relaxed pleading standards of the Federal 
Rules, the idea was not to keep litigants out of court but 
rather to keep them in. The merits of a claim would be 
sorted out during a flexible pretrial process and, as appro- 
priate, through the crucible of trial. See Swierkiewicz, 534 
U.S., at 514 (“The liberal notice pleading of Rule 8(a) is 
the starting point of a simplified pleading system, which 
was adopted to focus litigation on the merits of a claim”). 
Charles E. Clark, the “principal draftsman” of the Federal 
Rules,” put it thus: 


“Experience has shown ... that we cannot expect the 
proof of the case to be made through the pleadings, and 
that such proof is really not their function. We can ex- 
pect a general statement distinguishing the case from all 
others, so that the manner and form of trial and remedy 
expected are clear, and so that a permanent judgment 
will result.” The New Federal Rules of Civil Proce- 
dure: The Last Phase—Underlying Philosophy Embod- 
ied in Some of the Basic Provisions of the New Proce- 
dure, 23 A. B. A. J. 976, 977 (1937) (hereinafter Clark, 
New Federal Rules). 


The pleading paradigm under the new Federal Rules was 
well illustrated by the inclusion in the appendix of Form 9, 


2Gulfstream Aerospace Corp. v. Mayacamas Corp., 485 U.S. 271, 283 
(1988). 


576 BELL ATLANTIC CORP. v. TWOMBLY 


STEVENS, J., dissenting 


a complaint for negligence. As relevant, the Form 9 com- 
plaint states only: “On June 1, 1936, in a public highway 
called Boylston Street in Boston, Massachusetts, defendant 
negligently drove a motor vehicle against plaintiff who was 
then crossing said highway.” Form 9, Complaint for Negli- 
gence, Forms App., Fed. Rules Civ. Proc., 28 U.S.C. App., 
p. 829 (hereinafter Form 9). The complaint then describes 
the plaintiff’s injuries and demands judgment. The as- 
serted ground for relief—namely, the defendant’s negligent 
driving—would have been called a “‘conclusion of law’” 
under the code pleading of old. See, e.g., Cook 419. But 
that bare allegation suffices under a system that “restrict[s] 
the pleadings to the task of general notice-giving and in- 
vest[s] the deposition-discovery process with a vital role in 
the preparation for trial.”* Hickman v. Taylor, 329 U.S. 
495, 501 (1947); see also Swierkiewicz, 534 U.S., at 518, n. 4 
(citing Form 9 as an example of “‘the simplicity and brevity 
of statement which the rules contemplate’”); Thomson v. 
Washington, 362 F. 3d 969, 970 (CA7 2004) (Posner, J.) (“The 
federal rules replaced fact pleading with notice pleading”). 


II 


It is in the context of this history that Conley v. Gibson, 
355 U.S. 41 (1957), must be understood. The Conley plain- 
tiffs were black railroad workers who alleged that their 
union local had refused to protect them against discrimina- 
tory discharges, in violation of the National Railway Labor 
Act. The union sought to dismiss the complaint on the 
ground that its general allegations of discriminatory treat- 
ment by the defendants lacked sufficient specificity. Writing 


The Federal Rules do impose a “particularity” requirement on “all 
averments of fraud or mistake,” Fed. Rule Civ. Proc. 9(b), neither of which 
has been alleged in this case. We have recognized that the canon of ex- 
presio unius est exclusio alterius applies to Rule 9(b). See Leatherman 
v. Tarrant County Narcotics Intelligence and Coordination Unit, 507 
U.S. 163, 168 (1993). 
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for a unanimous Court, Justice Black rejected the union’s 
claim as foreclosed by the language of Rule 8. I/d., at 47-48. 
In the course of doing so, he articulated the formulation the 
Court rejects today: “In appraising the sufficiency of the 
complaint we follow, of course, the accepted rule that a com- 
plaint should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff can prove 
no set of facts in support of his claim which would entitle 
him to relief.” Jd., at 45-46. 

Consistent with the design of the Federal Rules, Conley’s 
“no set of facts” formulation permits outright dismissal only 
when proceeding to discovery or beyond would be futile. 
Once it is clear that a plaintiff has stated a claim that, if true, 
would entitle him to relief, matters of proof are appropriately 
relegated to other stages of the trial process. Today, how- 
ever, in its explanation of a decision to dismiss a complaint 
that it regards as a fishing expedition, the Court scraps Con- 
ley’s “no set of facts” language. Concluding that the phrase 
has been “questioned, criticized, and explained away long 
enough,” ante, at 562, the Court dismisses it as careless 
composition. 

If Conley’s “no set of facts” language is to be interred, let 
it not be without a eulogy. That exact language, which the 
majority says has “puzzll[ed] the profession for 50 years,” 
ante, at 563, has been cited as authority in a dozen opinions 
of this Court and four separate writings.*| In not one of 


4SEC v. Zandford, 535 U.S. 818, 818 (2002); Davis v. Monroe County 
Ba. of Ed., 526 U.S. 629, 654 (1999); Hartford Fire Ins. Co. v. California, 
509 U.S. 764, 811 (1993); Brower v. County of Inyo, 489 U.S. 598, 598 
(1989); Hughes v. Rowe, 449 U.S. 5, 10 (1980) (per curiam); McLain v. 
Real Estate Bd. of New Orleans, Inc., 444 U.S. 232, 246 (1980); Estelle v. 
Gamble, 429 U.S. 97, 106 (1976); Hospital Building Co. v. Trustees of Rex 
Hospital, 425 U.S. 738, 746 (1976); Scheuer v. Rhodes, 416 U.S. 232, 236 
(1974); Cruz v. Beto, 405 U.S. 319, 322 (1972) (per curiam); Haines v. 
Kerner, 404 U.S. 519, 521 (1972) (per curiam); Jenkins v. McKeithen, 395 
U.S. 411, 422 (1969) (plurality opinion); see also Cleveland Bd. of Ed. v. 
Loudermill, 470 U.S. 582, 554 (1985) (Brennan, J., concurring in part and 
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those 16 opinions was the language “questioned,” “criti- 
cized,” or “explained away.” Indeed, today’s opinion is the 
first by any Member of this Court to express any doubt as 
to the adequacy of the Conley formulation. Taking their 
cues from the federal courts, 26 States and the District of 
Columbia utilize as their standard for dismissal of a com- 
plaint the very language the majority repudiates: whether it 
appears “beyond doubt” that “no set of facts” in support of 
the claim would entitle the plaintiff to relief. 


dissenting in part); Hoover v. Ronwin, 466 U.S. 558, 587 (1984) (STEVENS, 
J., dissenting); United Air Lines, Inc. v. Evans, 431 U.S. 553, 561, n. 1 
(1977) (Marshall, J., dissenting); Simon v. Eastern Ky. Welfare Rights 
Organization, 426 U.S. 26, 55, n. 6 (1976) (Brennan, J., concurring in 
judgment). 

5 See, e. g., HB Invs., LLC v. Atlantis Development, Inc., 930 So. 2d 502, 
507 (Ala. 2005); Department of Health & Social Servs. v. Native Village 
of Curyung, 151 P. 3d 388, 396 (Alaska 2006); Newman v. Maricopa Cty,., 
167 Ariz. 501, 503, 808 P. 2d 1253, 1255 (App. 1991); Public Serv. Co. of 
Colo. v. Van Wyk, 27 P. 3d 377, 385-386 (Colo. 2001) (en bane); Clawson v. 
St. Louis Post-Dispatch, LLC, 906 A. 2d 308, 312 (D. C. 2006); Hillman 
Constr. Corp. v. Wainer, 636 So. 2d 576, 578 (Fla. App. 1994); Kaplan v. 
Kaplan, 266 Ga. 612, 613, 469 S. E. 2d 198, 199 (1996); Wright v. Home 
Depot U.S. A., Inc., 111 Haw. 401, 406, 142 P. 3d 265, 270 (2006); Taylor 
v. Maile, 142 Idaho 253, 257, 127 P. 3d 156, 160 (2005); Fink v. Bryant, 
2001—CC-0987, p. 4 (La. 11/28/01), 801 So. 2d 346, 349; Gagne v. Cianbro 
Corp., 431 A. 2d 1313, 1318-1319 (Me. 1981); Gasior v. Massachusetts Gen. 
Hospital, 446 Mass. 645, 647, 846 N. E. 2d 1133, 1135 (2006); Ralph Walker, 
Inc. v. Gallagher, 926 So. 2d 890, 893 (Miss. 2006); Jones v. Montana Univ. 
System, 337 Mont. 1, 7, 155 P. 3d 1247, 1252 (2007); Johnston v. Nebraska 
Dept. of Correctional Servs., 270 Neb. 987, 989, 709 N. W. 2d 321, 324 
(2006); Blackjack Bonding v. Las Vegas Munic. Ct., 116 Nev. 1213, 1217, 
14 P. 3d 1275, 1278 (2000); Shepard v. Ocwen Fed. Bank, 361 N. C. 137, 
139, 638 S. E. 2d 197, 199 (2006); Rose v. United Equitable Ins. Co., 2001 
ND 154, § 10, 632 N. W. 2d 429, 434; State ex rel. Turner v. Howk, 112 Ohio 
St. 3d 561, 562, 2007-Ohio-814, 75, 862 N. E. 2d 104, 105 (per curiam); 
Moneypenney v. Dawson, 2006 OK 53, 92, 141 P. 3d 549, 551; Gagnon v. 
State, 570 A. 2d 656, 659 (R. I. 1990); Osloond v. Farrier, 2003 SD 28, § 4, 
659 N. W. 2d 20, 22 (per curiam); Smith v. Lincoln Brass Works, Inc., 712 
S. W. 2d 470, 471 (Tenn. 1986); Association of Haystack Property Owners, 
Inc. v. Sprague, 145 Vt. 448, 446, 494 A. 2d 122, 124 (1985); In re Coday, 
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Petitioners have not requested that the Conley formula- 
tion be retired, nor have any of the six amici who filed briefs 
in support of petitioners. I would not rewrite the Nation’s 
civil procedure textbooks and call into doubt the pleading 
rules of most of its States without far more informed deliber- 
ation as to the costs of doing so. Congress has established 
a process—a rulemaking process—for revisions of that order. 
See 28 U.S. C. $$ 2072-2074 (2000 ed. and Supp. IV). 

Today’s majority calls Conley’s “ ‘no set of facts’” language 
“an incomplete, negative gloss on an accepted pleading 
standard: once a claim has been stated adequately, it may be 


156 Wash. 2d 485, 497, 130 P. 8d 809, 815 (2006) (en banc); Haines v. Hamp- 
shire Cty. Comm’n, 216 W. Va. 499, 502, 607 S. E. 2d 828, 831 (2004); War- 
ren V. Hart, 747 P. 2d 511, 512 (Wyo. 1987); see also Malpiede v. Townson, 
780 A. 2d 1075, 1082-1083 (Del. 2001) (permitting dismissal only “where 
the court determines with reasonable certainty that the plaintiff could 
prevail on no set of facts that may be inferred from the well-pleaded alle- 
gations in the complaint” (internal quotation marks omitted)); Canel v. 
Topinka, 212 Ill. 2d 311, 318, 818 N. E. 2d 311, 317 (2004) (replacing “ap- 
pears beyond doubt” in the Conley formulation with “is clearly apparent”); 
In re Young, 522 N. E. 2d 386, 388 (Ind. 1988) (per curiam) (replacing 
“appears beyond doubt” with “appears to a certainty”); Barkema v. Wil- 
liams Pipeline Co., 666 N. W. 2d 612, 614 (Iowa 2003) (holding that a 
motion to dismiss should be sustained “only when there exists no conceiv- 
able set of facts entitling the non-moving party to relief”); Pioneer Village 
v. Bullitt Cty., 104 S. W. 3d 757, 759 (Ky. 2003) (holding that judgment 
on the pleadings should be granted “if it appears beyond doubt that the 
nonmoving party cannot prove any set of facts that would entitle him/her 
to relief”); Corley v. Detroit Bd. of Ed., 470 Mich. 274, 277, 681 N. W. 2d 
342, 345 (2004) (per curiam) (holding that a motion for judgment on the 
pleadings should be granted only “‘if no factual development could possi- 
bly justify recovery’”); Oberkramer v. Ellisville, 706 S. W. 2d 440, 441 
(Mo. 1986) (en banc) (omitting the words “beyond doubt” from the Conley 
formulation); Colman v. Utah State Land Bd., 795 P. 2d 622, 624 (Utah 
1990) (holding that a motion to dismiss is appropriate “only if it clearly 
appears that [the plaintiff] can prove no set of facts in support of his 
claim”); NRC Management Servs. Corp. v. First Va. Bank-Southwest, 63 
Va. Cir. 68, 70 (2003) (“The Virginia standard is identical [to the Conley 
formulation], though the Supreme Court of Virginia may not have used 
the same words to describe it”). 
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supported by showing any set of facts consistent with the 
allegations in the complaint.” Ante, at 563. This is not and 
cannot be what the Conley Court meant. First, as I have 
explained, and as the Conley Court well knew, the pleading 
standard the Federal Rules meant to codify does not require, 
or even invite, the pleading of facts. The “pleading stand- 
ard” label the majority gives to what it reads into the Conley 
opinion—a statement of the permissible factual support for 
an adequately pleaded complaint—would not, therefore, have 
impressed the Conley Court itself. Rather, that Court 
would have understood the majority’s remodeling of its lan- 
guage to express an evidentiary standard, which the Conley 
Court had neither need nor want to explicate. Second, it is 
pellucidly clear that the Conley Court was interested in what 
a complaint must contain, not what it may contain. In fact, 
the Court said without qualification that it was “appraising 
the sufficiency of the complaint.” 355 U.S., at 45 (emphasis 
added). It was, to paraphrase today’s majority, describing 
“the minimum standard of adequate pleading to govern a 
complaint’s survival,” ante, at 563. 

We can be triply sure as to Conley’s meaning by examining 
the three Court of Appeals cases the Conley Court cited as 
support for the “accepted rule” that “a complaint should not 


®The majority is correct to say that what the Federal Rules require is 
a “‘showing’” of entitlement to relief. Ante, at 555, n. 3. Whether and 
to what extent that “showing” requires allegations of fact will depend on 
the particulars of the claim. For example, had the amended complaint in 
this case alleged only parallel conduct, it would not have made the re- 
quired “showing.” See supra, at 570-571. Similarly, had the pleadings 
contained only an allegation of agreement, without specifying the nature 
or object of that agreement, they would have been susceptible to the 
charge that they did not provide sufficient notice that the defendants may 
answer intelligently. Omissions of that sort instance the type of “bare- 
ness” with which the Federal Rules are concerned. A plaintiff’s inability 
to persuade a district court that the allegations actually included in her 
complaint are “plausible” is an altogether different kind of failing, and one 
that should not be fatal at the pleading stage. 
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be dismissed for failure to state a claim unless it appears 
beyond doubt that the plaintiff can prove no set of facts in 
support of his claim which would entitle him to relief.” 355 
U.S., at 45-46. In the first case, Leimer v. State Mut. Life 
Assurance Co. of Worcester, Mass., 108 F. 2d 302 (CA8 1940), 
the plaintiff alleged that she was the beneficiary of a life 
insurance plan and that the insurance company was wrong- 
fully withholding proceeds from her. In reversing the Dis- 
trict Court’s grant of the defendant’s motion to dismiss, the 
Eighth Circuit noted that court’s own longstanding rule that, 
to warrant dismissal, “‘it should appear from the allegations 
that a cause of action does not exist, rather than that a cause 
of action has been defectively stated.’” IJd., at 305 (quoting 
Winget v. Rockwood, 69 F. 2d 326, 329 (CA8 1934)). 

The Leimer court viewed the Federal Rules—specifically 
Rules 8(a)(2), 12(b)(6), 12(e) (motion for a more definite state- 
ment), and 56 (motion for summary judgment)—as reinforc- 
ing the notion that “there is no justification for dismissing a 
complaint for insufficiency of statement, except where it ap- 
pears to a certainty that the plaintiff would be entitled to no 
relief under any state of facts which could be proved in sup- 
port of the claim.” 108 F. 2d, at 306. The court refuted in 
the strongest terms any suggestion that the unlikelihood of 
recovery should determine the fate of a complaint: “No mat- 
ter how improbable it may be that she can prove her claim, 
she is entitled to an opportunity to make the attempt, and is 
not required to accept as final a determination of her rights 
based upon inferences drawn in favor of the defendant from 
her amended complaint.” bid. 

The Third Circuit relied on Leimer’s admonition in Conti- 
nental Collieries, Inc. v. Shober, 130 F. 2d 631 (1942), which 
the Conley Court also cited in support of its “no set of facts” 
formulation. In a diversity action the plaintiff alleged 
breach of contract, but the District Court dismissed the com- 
plaint on the ground that the contract appeared to be unen- 
forceable under state law. The Court of Appeals reversed, 
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concluding that there were facts in dispute that went to the 
enforceability of the contract, and that the rule at the plead- 
ing stage was as in Leimer: “No matter how likely it may 
seem that the pleader will be unable to prove his case, he is 
entitled, upon averring a claim, to an opportunity to try to 
prove it.” 130 F. 3d, at 635. 

The third case the Conley Court cited approvingly was 
written by Judge Clark himself. In Dioguardi v. Durning, 
139 F. 2d 774 (CA2 1944), the pro se plaintiff, an importer of 
“tonics,” charged the customs inspector with auctioning off 
the plaintiff’s former merchandise for less than was bid for 
it—and indeed for an amount equal to the plaintiff’s own 
bid—and complained that two cases of tonics went missing 
three weeks before the sale. The inference, hinted at by the 
averments but never stated in so many words, was that the 
defendant fraudulently denied the plaintiff his rightful claim 
to the tonics, which, if true, would have violated federal law. 
Writing six years after the adoption of the Federal Rules he 
held the lead rein in drafting, Judge Clark said that the 
defendant 


“could have disclosed the facts from his point of view, in 
advance of a trial if he chose, by asking for a pre-trial 
hearing or by moving for a summary judgment with sup- 
porting affidavits. But, as it stands, we do not see how 
the plaintiff may properly be deprived of his day in court 
to show what he obviously so firmly believes and what 
for present purposes defendant must be taken as admit- 
ting.” Jd., at. 775. 


As any civil procedure student knows, Judge Clark’s opinion 
disquieted the defense bar and gave rise to a movement to 
revise Rule 8 to require a plaintiff to plead a “ ‘cause of ac- 
tion.’” See 5 Wright & Miller § 1201, at 86-87. The move- 
ment failed, see ibid.; Dioguardi was explicitly approved in 
Conley; and “[iln retrospect the case itself seems to be a 
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routine application of principles that are universally ac- 
cepted,” 5 Wright & Miller § 1220, at 284-285. 

In light of Leimer, Continental Collieries, and Dioguardi, 
Conley’s statement that a complaint is not to be dismissed 
unless “no set of facts” in support thereof would entitle the 
plaintiff to relief is hardly “puzzling,” ante, at 562-563. It 
reflects a philosophy that, unlike in the days of code pleading, 
separating the wheat from the chaff is a task assigned to 
the pretrial and trial process. Conley’s language, in short, 
captures the policy choice embodied in the Federal Rules and 
binding on the federal courts. 

We have consistently reaffirmed that basic understanding 
of the Federal Rules in the half century since Conley. For 
example, in Scheuer v. Rhodes, 416 U.S. 232 (1974), we re- 
versed the Court of Appeals’ dismissal on the pleadings 
when the respondents, the Governor and other officials of the 
State of Ohio, argued that the petitioners’ claims were 
barred by sovereign immunity. In a unanimous opinion by 
then-Justice Rehnquist, we emphasized: 


“When a federal court reviews the sufficiency of a com- 
plaint, before the reception of any evidence either by 
affidavit or admissions, its task is necessarily a limited 
one. The issue is not whether a plaintiff will ultimately 
prevail but whether the claimant is entitled to offer evi- 
dence to support the claims. Indeed it may appear on 
the face of the pleadings that a recovery is very remote 
and unlikely but that is not the test.” Id., at 236 (em- 
phasis added). 


The Rhodes plaintiffs had “alleged generally and in conclu- 
sory terms” that the defendants, by calling out the National 
Guard to suppress the Kent State University student pro- 
tests, “were guilty of wanton, wilful and negligent conduct.” 
Krause v. Rhodes, 471 F. 2d 430, 483 (CA6 1972). We re- 
versed the Court of Appeals on the ground that “[w]hatever 
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the plaintiffs may or may not be able to establish as to the 
merits of their allegations, their claims, as stated in the com- 
plaints, given the favorable reading required by the Federal 
Rules of Civil Procedure,” were not barred by the Eleventh 
Amendment because they were styled as suits against the 
defendants in their individual capacities. 416 U.S., at 238. 

We again spoke with one voice against efforts to expand 
pleading requirements beyond their appointed limits in 
Leatherman v. Tarrant County Narcotics Intelligence and 
Coordination Unit, 507 U.S. 163 (1993). Writing for the 
unanimous Court, Chief Justice Rehnquist rebuffed the Fifth 
Circuit’s effort to craft a standard for pleading municipal lia- 
bility that accounted for “the enormous expense involved 
today in litigation,” Leatherman v. Tarrant County Narcot- 
ics Intelligence and Coordination Unit, 954 F. 2d 1054, 1057 
(1992) (internal quotation marks omitted), by requiring a 
plaintiff to “state with factual detail and particularity the 
basis for the claim which necessarily includes why the 
defendant-official cannot successfully maintain the defense of 
immunity,” 507 U.S., at 167 (internal quotation marks omit- 
ted). We found this language inconsistent with Rules 8(a)(2) 
and 9(b) and emphasized that motions to dismiss were not 
the place to combat discovery abuse: “In the absence of [an 
amendment to Rule 9(b)], federal courts and litigants must 
rely on summary judgment and control of discovery to weed 
out unmeritorious claims sooner rather than later.” Id., at 
168-169. 

Most recently, in Swierkiewicz, 534 U.S. 506, we were 
faced with a case more similar to the present one than the 
majority will allow. In discrimination cases, our precedents 
require a plaintiff at the summary judgment stage to produce 
either direct evidence of discrimination or, if the claim is 
based primarily on circumstantial evidence, to meet the 
shifting evidentiary burdens imposed under the framework 
articulated in McDonnell Douglas Corp. v. Green, 411 U.S. 
792 (1973). See, e.g. Trans World Airlines, Inc. v. Thur- 
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ston, 469 U.S. 111, 121 (1985). Swierkiewicz alleged that he 
had been terminated on account of national origin in viola- 
tion of Title VII of the Civil Rights Act of 1964. The Second 
Circuit dismissed the suit on the pleadings because he had 
not pleaded a prima facie case of discrimination under the 
McDonnell Douglas standard. 

We reversed in another unanimous opinion, holding that 
“under a notice pleading system, it is not appropriate to re- 
quire a plaintiff to plead facts establishing a prima facie case 
because the McDonnell Douglas framework does not apply 
in every employment discrimination case.” Swierkiewicz, 
534 U.S., at 511. We also observed that Rule 8(a)(2) does 
not contemplate a court’s passing on the merits of a litigant’s 
claim at the pleading stage. Rather, the “simplified notice 
pleading standard” of the Federal Rules “relies on liberal 
discovery rules and summary judgment motions to define 
disputed facts and issues and to dispose of unmeritorious 
claims.” IJd., at 512; see Brief for United States et al. as 
Amici Curiae in Swierkiewicz v. Sorema N. A., O. T. 2001, 
No. 00-1853, p. 10 (stating that a Rule 12(b)(6) motion is not 
“an appropriate device for testing the truth of what is as- 
serted or for determining whether a plaintiff has any evi- 
dence to back up what is in the complaint” (internal quota- 
tion marks omitted)).’ 

As in the discrimination context, we have developed an 
evidentiary framework for evaluating claims under §1 of the 
Sherman Act when those claims rest on entirely circumstan- 
tial evidence of conspiracy. See Matsushita Elec. Indus- 


“See also 5 Wright & Miller § 1202, at 89-90 (“[P]leadings under the 
rules simply may be a general summary of the party’s position that is 
sufficient to advise the other party of the event being sued upon, to pro- 
vide some guidance in a subsequent proceeding as to what was decided 
for purposes of res judicata and collateral estoppel, and to indicate 
whether the case should be tried to the court or to a jury. No more is 
demanded of the pleadings than this; indeed, history shows that no more 
can be performed successfully by the pleadings” (footnotes omitted)). 
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trial Co. v. Zenith Radio Corp., 475 U.S. 574 (1986). Under 
Matsushita, a plaintiff’s allegations of an illegal conspiracy 
may not, at the summary judgment stage, rest solely on the 
inferences that may be drawn from the parallel conduct of 
the defendants. In order to survive a Rule 56 motion, a §1 
plaintiff “must present evidence ‘that tends to exclude the 
possibility’ that the alleged conspirators acted independ- 
ently.’” IJd., at 588 (quoting Monsanto Co. v. Spray-Rite 
Service Corp., 465 U.S. 752, 764 (1984)). That is, the plain- 
tiff “must show that the inference of conspiracy is reasonable 
in light of the competing inferences of independent action or 
collusive action.” 475 U.S., at 588. 

Everything today’s majority says would therefore make 
perfect sense if it were ruling on a Rule 56 motion for sum- 
mary judgment and the evidence included nothing more than 
the Court has described. But it should go without saying 
in the wake of Swierkiewicz that a heightened production 
burden at the summary judgment stage does not translate 
into a heightened pleading burden at the complaint stage. 
The majority rejects the complaint in this case because—in 
light of the fact that the parallel conduct alleged is consistent 
with ordinary market behavior—the claimed conspiracy is 
“conceivable” but not “plausible,” ante, at 570. I have my 
doubts about the majority’s assessment of the plausibility of 
this alleged conspiracy. See Part III, infra. But even if 
the majority’s speculation is correct, its “plausibility” stand- 
ard is irreconcilable with Rule 8 and with our governing 
precedents. As we made clear in Swierkiewicz and Leath- 
erman, fear of the burdens of litigation does not justify 
factual conclusions supported only by lawyers’ arguments 
rather than sworn denials or admissible evidence. 

This case is a poor vehicle for the Court’s new plead- 
ing rule, for we have observed that “in antitrust cases, 
where ‘the proof is largely in the hands of the alleged con- 
spirators,’... dismissals prior to giving the plaintiff ample 
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opportunity for discovery should be granted very sparingly.” 
Hospital Building Co. v. Trustees of Rex Hospital, 425 U.S. 
738, 746 (1976) (quoting Poller v. Columbia Broadcasting 
System, Inc., 368 U.S. 464, 473 (1962)); see also Knuth v. 
Erie-Crawford Dairy Cooperative Assn., 395 F. 2d 420, 423 
(CA8 1968) (“The ‘liberal’ approach to the consideration of 
antitrust complaints is important because inherent in such 
an action is the fact that all the details and specific facts 
relied upon cannot properly be set forth as part of the plead- 
ings”). Moreover, the fact that the Sherman Act authorizes 
the recovery of treble damages and attorney’s fees for suc- 
cessful plaintiffs indicates that Congress intended to encour- 
age, rather than discourage, private enforcement of the law. 
See Radovich v. National Football League, 352 U.S. 445, 
454 (1957) (“Congress itself has placed the private antitrust 
litigant in a most favorable position.... In the face of such 
a policy this Court should not add requirements to burden 
the private litigant beyond what is specifically set forth by 
Congress in those laws”). It is therefore more, not less, im- 
portant in antitrust cases to resist the urge to engage in 
armchair economics at the pleading stage. 

The same year we decided Conley, Judge Clark wrote, 
presciently, 


“T fear that every age must learn its lesson that special 
pleading cannot be made to do the service of trial and 
that live issues between active litigants are not to be 
disposed of or evaded on the paper pleadings, i. e., the 
formalistic claims of the parties. Experience has found 
no quick and easy short cut for trials in cases generally 
and antitrust cases in particular.” Special Pleading in 
the “Big Case”? in Procedure—The Handmaid of Justice 
147, 148 (C. Wright & H. Reasoner eds. 1965) (herein- 
after Clark, Special Pleading in the Big Case) (empha- 
sis added). 
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In this “Big Case,” the Court succumbs to the temptation 
that previous Courts have steadfastly resisted.2 While the 
majority assures us that it is not applying any “ ‘height- 
ened’” pleading standard, see ante, at 569, n. 14, I shall now 
explain why I have a difficult time understanding its opinion 
any other way. 

III 


The Court does not suggest that an agreement to do what 
the plaintiffs allege would be permissible under the antitrust 
laws, see, e. g., Associated Gen. Contractors of Cal., Inc. v. 
Carpenters, 459 U.S. 519, 526-527 (1983). Nor does the 
Court hold that these plaintiffs have failed to allege an injury 
entitling them to sue for damages under those laws, see 
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 
489-490 (1977). Rather, the theory on which the Court per- 


SOur decision in Dura Pharmaceuticals, Inc. v. Broudo, 544 U.S. 336 
(2005), is not to the contrary. There, the plaintiffs failed adequately to 
allege loss causation, a required element in a private securities fraud ac- 
tion. Because it alleged nothing more than that the prices of the securi- 
ties the plaintiffs purchased were artificially inflated, the Dura complaint 
failed to “provid[e] the defendants with notice of what the relevant eco- 
nomic loss might be or of what the causal connection might be between 
that loss and the [alleged] misrepresentation.” Jd., at 347. Here, the 
failure the majority identifies is not a failure of notice—which “notice 
pleading” rightly condemns—but rather a failure to satisfy the Court that 
the agreement alleged might plausibly have occurred. That being a ques- 
tion not of notice but of proof, it should not be answered without first 
hearing from the defendants (as apart from their lawyers). 

Similarly, in Associated Gen. Contractors of Cal., Inc. v. Carpenters, 459 
U.S. 519 (1983), in which we also found an antitrust complaint wanting, the 
problem was not that the injuries the plaintiffs alleged failed to satisfy 
some threshold of plausibility, but rather that the injuries as alleged were 
not “the type that the antitrust statute was intended to forestall.” Id., 
at 540; see id., at 526 (“As the case comes to us, we must assume that the 
Union can prove the facts alleged in its amended complaint. It is not, 
however, proper to assume that the Union can prove facts that it has not 
alleged or that the defendants have violated the antitrust laws in ways 
that have not been alleged”). 
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mits dismissal is that, so far as the Federal Rules are con- 
cerned, no agreement has been alleged at all. This is a 
mind-boggling conclusion. 

As the Court explains, prior to the enactment of the Tele- 
communications Act of 1996 the law prohibited the defend- 
ants from competing with each other. The new statute was 
enacted to replace a monopolistic market with a competitive 
one. The Act did not merely require the regional monopo- 
lists to take affirmative steps to facilitate entry to new com- 
petitors, see Verizon Communications Inc. v. Law Offices of 
Curtis V. Trinko, LLP, 540 U.S. 398, 402 (2004); it also per- 
mitted the existing firms to compete with each other and to 
expand their operations into previously forbidden territory. 
See 47 U.S.C. $271. Each of the defendants decided not 
to take the latter step. That was obviously an extremely 
important business decision, and I am willing to presume 
that each company acted entirely independently in reaching 
that decision. I am even willing to entertain the majority’s 
belief that any agreement among the companies was unlikely. 
But the plaintiffs allege in three places in their complaint, 
194, 51, 64, App. 11, 27, 30, that the ILECs did in fact agree 
both to prevent competitors from entering into their local 
markets and to forgo competition with each other. And as 
the Court recognizes, at the motion to dismiss stage, a judge 
assumes “that all the allegations in the complaint are true 
(even if doubtful in fact).” Ante, at 555. 

The majority circumvents this obvious obstacle to dis- 
missal by pretending that it does not exist. The Court ad- 
mits that “in form a few stray statements in the complaint 
speak directly of agreement,” but disregards those allega- 
tions by saying that “on fair reading these are merely legal 
conclusions resting on the prior allegations” of parallel con- 
duct. Ante, at 564. The Court’s dichotomy between factual 
allegations and “legal conclusions” is the stuff of a bygone 
era, supra, at 574-576. That distinction was a defining fea- 
ture of code pleading, see generally Clark, The Complaint in 
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Code Pleading, 35 Yale L. J. 259 (1925-1926), but was conspic- 
uously abolished when the Federal Rules were enacted in 
1938. See United States v. Employing Plasterers Assn. of 
Chicago, 347 U.S. 186, 188 (1954) (holding, in an antitrust 
case, that the Government’s allegations of effects on inter- 
state commerce must be taken into account in deciding 
whether to dismiss the complaint “[w]hether these charges 
be called ‘allegations of fact’ or ‘mere conclusions of the 
pleader’”); Brownlee v. Conine, 957 F. 2d 358, 354 (CAT 1992) 
(“The Federal Rules of Civil Procedure establish a system 
of notice pleading rather than of fact pleading, . . . so the 
happenstance that a complaint is ‘conclusory,’ whatever ex- 
actly that overused lawyers’ cliché means, does not automati- 
cally condemn it”); Walker Distributing Co. v. Lucky Lager 
Brewing Co., 323 F. 2d 1, 3-4 (CA9 1963) (“[O]ne purpose of 
Rule 8 was to get away from the highly technical distinction 
between statements of fact and conclusions of law... .”); Oil, 
Chemical & Atomic Workers Int'l Union v. Delta, 277 F. 2d 
694, 697 (CA6 1960) (“Under the notice system of pleading 
established by the Rules of Civil Procedure, .. . the ancient 
distinction between pleading ‘facts’ and ‘conclusions’ is no 
longer significant”); 5 Wright & Miller § 1218, at 267 (“[T]he 
federal rules do not prohibit the pleading of facts or legal 
conclusions as long as fair notice is given to the parties”). 
“Defendants entered into a contract” is no more a legal con- 
clusion than “defendant negligently drove,” see Form 9; 
supra, at 575-576. Indeed it is less of one.° 


®°The Court suggests that the allegation of an agreement, even if cred- 
ited, might not give the notice required by Rule 8 because it lacks specific- 
ity. Ante, at 565, n.10. The remedy for an allegation lacking sufficient 
specificity to provide adequate notice is, of course, a Rule 12(e) motion for 
a more definite statement. See Swierkiewicz v. Sorema N. A., 534 U.S. 
506, 514 (2002). Petitioners made no such motion and indeed have con- 
ceded that “[oJur problem with the current complaint is not a lack of speci- 
ficity, it’s quite specific.” Tr. of Oral Arg. 14. Thus, the fact that “the 
pleadings mentioned no specific time, place, or persons involved in the 
alleged conspiracies,” ante, at 565, n. 10, is, for our purposes, academic. 
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Even if I were inclined to accept the Court’s anachronistic 
dichotomy and ignore the complaint’s actual allegations, 
I would dispute the Court’s suggestion that any inference of 
agreement from petitioners’ parallel conduct is “implausi- 
ble.” Many years ago a truly great economist perceptively 
observed that “[pleople of the same trade seldom meet to- 
gether, even for merriment and diversion, but the conversa- 
tion ends in a conspiracy against the public, or in some con- 
trivance to raise prices.” A. Smith, An Inquiry Into the 
Nature and Causes of the Wealth of Nations, in 39 Great 
Books of the Western World 55 (R. Hutchins & M. Adler eds. 
1952). I am not so cynical as to accept that sentiment at 
face value, but I need not do so here. Respondents’ com- 
plaint points not only to petitioners’ numerous opportunities 
to meet with each other, Complaint § 46, App. 23,’° but also 
to Notebaert’s curious statement that encroaching on a fel- 
low incumbent’s territory “might be a good way to turn a 
quick dollar but that doesn’t make it right,” id., § 42, App. 22. 
What did he mean by that? One possible (indeed plausible) 
inference is that he meant that while it would be in his 
company’s economic self-interest to compete with its breth- 
ren, he had agreed with his competitors not to do so. Ac- 
cording to the complaint, that is how the Illinois Coalition 
for Competitive Telecom construed Notebaert’s statement, 
id., 44, App. 22 (calling the statement “evidence of potential 
collusion among regional Bell phone monopolies to not com- 


10The Court describes my reference to the allegation that the defend- 
ants belong to various trade associations as “playfully” suggesting that 
the defendants conspired to restrain trade. Ante, at 567, n. 12. Quite 
the contrary: An allegation that competitors meet on a regular basis, like 
the allegations of parallel conduct, is consistent with—though not suffi- 
cient to prove—the plaintiffs’ entirely serious and unequivocal allegation 
that the defendants entered into an unlawful agreement. Indeed, if it 
were true that the plaintiffs “rest their § 1 claim on descriptions of parallel 
conduct and not on any independent allegation of actual agreement among 
the ILECs,” ante, at 564, there would have been no purpose in including 
a reference to the trade association meetings in the amended complaint. 


592 BELL ATLANTIC CORP. v. TWOMBLY 


STEVENS, J., dissenting 


pete against one another and kill off potential competitors in 
local phone service”), and that is how Members of Congress 
construed his company’s behavior, zd., 45, App. 23 describ- 
ing a letter to the Justice Department requesting an investi- 
gation into the possibility that the ILECs’ “‘very apparent 
non-competition policy’” was coordinated). 

Perhaps Notebaert meant instead that competition would 
be sensible in the short term but not inthe long run. That’s 
what his lawyers tell us anyway. See Brief for Petitioners 
36. But I would think that no one would know better what 
Notebaert meant than Notebaert himself. Instead of per- 
mitting respondents to ask Notebaert, however, the Court 
looks to other quotes from that and other articles and decides 
that what he meant was that entering new markets as a com- 
petitive local exchange carrier would not be a “ ‘sustainable 
economic model.’” Ante, at 568, n. 13. Never mind that— 
as anyone ever interviewed knows—a newspaper article is 
hardly a verbatim transcript; the writer selects quotes to 
package his story, not to record a subject’s views for poster- 
ity. But more importantly the District Court was required 
at this stage of the proceedings to construe Notebaert’s am- 
biguous statement in the plaintiffs’ favor." See Allen v. 
Wright, 468 U.S. 737, 767-768, n. 1 (1984) (Brennan, J., dis- 
senting). The inference the statement supports—that si- 
multaneous decisions by ILECs not even to attempt to poach 
customers from one another once the law authorized them to 


Tt is ironic that the Court seeks to justify its decision to draw factual 
inferences in the defendants’ favor at the pleading stage by citing to a 
rule of evidence, ante, at 568, n. 18. Under Federal Rule of Evidence 
201(b), a judicially noticed fact “must be one not subject to reasonable 
dispute in that it is either (1) generally known within the territorial juris- 
diction of the trial court or (2) capable of accurate and ready determination 
by resort to sources whose accuracy cannot reasonably be questioned.” 
Whether Notebaert’s statements constitute evidence of a conspiracy is 
hardly beyond reasonable dispute. 
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do so were the product of an agreement—sits comfortably 
within the realm of possibility. That is all the Rules require. 
To be clear, if I had been the trial judge in this case, 
I would not have permitted the plaintiffs to engage in mas- 
sive discovery based solely on the allegations in this com- 
plaint. On the other hand, I surely would not have dis- 
missed the complaint without requiring the defendants to 
answer the charge that they “have agreed not to compete 
with one another and otherwise allocated customers and 
markets to one another.” '” Complaint, 51, App. 27. Even 
a sworn denial of that charge would not justify a summary 
dismissal without giving the plaintiffs the opportunity to 
take depositions from Notebaert and at least one responsible 
executive representing each of the other defendants. 
Respondents in this case proposed a plan of “ ‘phased dis- 
covery” limited to the existence of the alleged conspiracy 
and class certification. Brief for Respondents 25-26. Two 
petitioners rejected the plan. Jbid. Whether or not re- 
spondents’ proposed plan was sensible, it was an appropriate 
subject for negotiation.’ Given the charge in the com- 


The Court worries that a defendant seeking to respond to this “conclu- 
sory” allegation “would have little idea where to begin.” Ante, at 565, 
n. 10. A defendant could, of course, begin by either denying or admitting 
the charge. 

8 The potential for “sprawling, costly, and hugely time-consuming” dis- 
covery, ante, at 560, n. 6, is no reason to throw the baby out with the 
bathwater. The Court vastly underestimates a district court’s case- 
management arsenal. Before discovery even begins, the court may grant 
a defendant’s Rule 12(e) motion; Rule 7(a) permits a trial court to order a 
plaintiff to reply to a defendant’s answer, see Crawford-El v. Britton, 528 
U.S. 574, 598 (1998); and Rule 23 requires “rigorous analysis” to ensure 
that class certification is appropriate, General Telephone Co. of Southwest 
v. Falcon, 457 U.S. 147, 161 (1982); see In re Initial Public Offering Secu- 
rities Litigation, 471 F. 3d 24 (CA2 2006) (holding that a district court 
may not certify a class without ruling that each Rule 23 requirement is 
met, even if a requirement overlaps with a merits issue). Rule 16 invests 
a trial judge with the power, backed by sanctions, to regulate pretrial 
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plaint—buttressed by the common sense of Adam Smith— 
I cannot say that the possibility that joint discussions and 
perhaps some agreements played a role in petitioners’ de- 
cisionmaking process is so implausible that dismissing the 
complaint before any defendant has denied the charge is 
preferable to granting respondents even a minimal opportu- 


proceedings via conferences and scheduling orders, at which the parties 
may discuss, inter alia, “the elimination of frivolous claims or defenses,” 
Rule 16(¢)(1); “the necessity or desirability of amendments to the plead- 
ings,” Rule 16(¢)(2); “the control and scheduling of discovery,” Rule 
16(c)(6); and “the need for adopting special procedures for managing po- 
tentially difficult or protracted actions that may involve complex issues, 
multiple parties, difficult legal questions, or unusual proof problems,” Rule 
16(c)(12). Subsequently, Rule 26 confers broad discretion to control the 
combination of interrogatories, requests for admissions, production re- 
quests, and depositions permitted in a given case; the sequence in which 
such discovery devices may be deployed; and the limitations imposed upon 
them. See 523 U.S., at 598-599. Indeed, Rule 26(c) specifically permits 
a court to take actions “to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense” by, for example, 
disallowing a particular discovery request, setting appropriate terms and 
conditions, or limiting its scope. 

In short, the Federal Rules contemplate that pretrial matters will be 
settled through a flexible process of give and take, of proffers, stipulations, 
and stonewalls, not by having trial judges screen allegations for their plau- 
sibility vel non without requiring an answer from the defendant. See 
Societe Internationale pour Participations Industrielles et Commercia- 
les, S. A. v. Rogers, 357 U.S. 197, 206 (1958) (“Rule 34 is sufficiently flexible 
to be adapted to the exigencies of particular litigation”). And should it 
become apparent over the course of litigation that a plaintiff’s filings be- 
speak an in terrorem suit, the district court has at its call its own in 
terrorem device, in the form of a wide array of Rule 11 sanctions. See 
Rules 11(b), (c) (authorizing sanctions if a suit is presented “for any im- 
proper purpose, such as to harass or to cause unnecessary delay or need- 
less increase in the cost of litigation”); see Business Guides, Inc. v. Chro- 
matic Communications Enterprises, Inc., 498 U.S. 533 (1991) (holding 
that Rule 11 applies to a represented party who signs a pleading, motion, 
or other papers, as well as to attorneys); Atkins v. Fischer, 232 F. R. D. 
116, 126 (DC 2005) (“As possible sanctions pursuant to Rule 11, the court 
has an arsenal of options at its disposal”). 
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nity to prove their claims. See Clark, New Federal Rules 
977 (“[T]hrough the weapons of discovery and summary 
judgment we have developed new devices, with more appro- 
priate penalties to aid in matters of proof, and do not need 
to force the pleadings to their less appropriate function”). 

I fear that the unfortunate result of the majority’s new 
pleading rule will be to invite lawyers’ debates over eco- 
nomic theory to conclusively resolve antitrust suits in the 
absence of any evidence. It is no surprise that the antitrust 
defense bar—among whom “lament” as to inadequate judicial 
supervision of discovery is most “common,” see ante, at 
559—should lobby for this state of affairs. But “we must 
recall that their primary responsibility is to win cases for 
their clients, not to improve law administration for the pub- 
lic.” Clark, Special Pleading in the Big Case 152. As we 
did in our prior decisions, we should have instructed them 
that their remedy was to seek to amend the Federal Rules— 
not our interpretation of them.* See Swierkiewicz, 534 
U.S., at 515; Crawford-El v. Britton, 523 U.S. 574, 595 
(1998); Leatherman, 507 U.S., at 168. 


IV 


Just a few weeks ago some of my colleagues explained that 
a strict interpretation of the literal text of statutory lan- 


14 Given his “background in antitrust law,” ante, at 560, n. 6, Judge East- 
erbrook has recognized that the most effective solution to discovery abuse 
lies in the legislative and rulemaking arenas. He has suggested that the 
remedy for the ills he complains of requires a revolution in the rules of 
civil procedure: 

“Perhaps a system in which judges pare away issues and focus [on] in- 
vestigation is too radical to contemplate in this country—although it pre- 
vailed here before 1938, when the Federal Rules of Civil Procedure were 
adopted. The change could not be accomplished without abandoning no- 
tice pleading, increasing the number of judicial officers, and giving them 
more authority .... If we are to rule out judge-directed discovery, how- 
ever, we must be prepared to pay the piper. Part of the price is the high 
cost of unnecessary discovery—impositional and otherwise.” Discovery 
as Abuse, 69 B. U. L. Rev. 635, 645 (1989). 
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guage is essential to avoid judicial decisions that are not 
faithful to the intent of Congress. Zuni Public School Dist. 
No. 89 v. Department of Education, ante, p. 108 (SCALIA, J., 
dissenting). I happen to believe that there are cases in 
which other tools of construction are more reliable than text, 
but I agree of course that congressional intent should guide 
us in matters of statutory interpretation. Ante, at 106 
(STEVENS, J., concurring). This is a case in which the inten- 
tions of the drafters of three important sources of law—the 
Sherman Act, the Telecommunications Act of 1996, and the 
Federal Rules of Civil Procedure—all point unmistakably in 
the same direction, yet the Court marches resolutely the 
other way. Whether the Court’s actions will benefit only 
defendants in antitrust treble-damages cases, or whether its 
test for the sufficiency of a complaint will inure to the benefit 
of all civil defendants, is a question that the future will an- 
swer. But that the Court has announced a significant new 
rule that does not even purport to respond to any congres- 
sional command is glaringly obvious. 

The transparent policy concern that drives the decision is 
the interest in protecting antitrust defendants—who in this 
case are some of the wealthiest corporations in our econ- 
omy—from the burdens of pretrial discovery. Ante, at 558- 
560. Even if it were not apparent that the legal fees peti- 
tioners have incurred in arguing the merits of their Rule 
12(b) motion have far exceeded the cost of limited discovery, 
or that those discovery costs would burden respondents as 
well as petitioners,” that concern would not provide an ade- 
quate justification for this law-changing decision. For in the 
final analysis it is only a lack of confidence in the ability of 
trial judges to control discovery, buttressed by appellate 
judges’ independent appraisal of the plausibility of pro- 


Tt would be quite wrong, of course, to assume that dismissal of an 
antitrust case after discovery is costless to plaintiffs. See Fed. Rule Civ. 
Proc. 54(d)(1) (“[C]osts other than attorneys’ fees shall be allowed as of 
course to the prevailing party unless the court otherwise directs”). 
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foundly serious factual allegations, that could account for 
this stark break from precedent. 

If the allegation of conspiracy happens to be true, today’s 
decision obstructs the congressional policy favoring competi- 
tion that undergirds both the Telecommunications Act of 
1996 and the Sherman Act itself. More importantly, even 
if there is abundant evidence that the allegation is untrue, 
directing that the case be dismissed without even looking at 
any of that evidence marks a fundamental—and unjustified— 
change in the character of pretrial practice. 

Accordingly, I respectfully dissent. 
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ROPER, SUPERINTENDENT, POTOSI CORREC- 
TIONAL CENTER v. WEAVER 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT 


No. 06-313. Argued March 21, 2007—Decided May 21, 2007 


The District Court dismissed respondent’s first federal habeas petition 
without prejudice on the ground that his state postconviction proceed- 
ings were not exhausted while he had a certiorari petition pending. 
After this Court denied certiorari, respondent refiled his habeas peti- 
tion, raising a claim essentially identical to that made in two other cases 
in which the Eighth Circuit had granted habeas relief. Those cases, 
like respondent’s first habeas petition, had been filed before the effective 
date of the Antiterrorism and Effective Death Penalty Act of 1996 
(AEDPA). The District Court granted relief. The Eighth Circuit af- 
firmed, but concluded that, because respondent’s petition was refiled 
after AEDPA’s effective date, his claims must be evaluated under that 
statute’s strict standard of review. 


Held: The petition for writ of certiorari is dismissed as improvidently 
granted. The District Court erred in dismissing respondent’s first ha- 
beas petition, which was fully exhausted and did not become unex- 
hausted upon his decision to seek certiorari, see Lawrence v. Florida, 
549 U.S. 327. Regardless of whether, as respondent contends, AEDPA 
is inapplicable to his case, it is appropriate for this Court to exercise its 
discretion to prevent three virtually identically situated litigants from 
being treated in a needlessly disparate manner, simply because the Dis- 
trict Court erroneously dismissed respondent’s pre-AEDPA petition. 


Certiorari dismissed. Reported below: 438 F. 3d 832. 


Andrea K. Spillars argued the cause for petitioner. With 
her on the briefs were Jeremiah W. (Jay) Nixon, Attorney 
General of Missouri, James R. Layton, State Solicitor, and 
Stephen D. Hawke, Alana M. Barragdn-Scott, Heidi C. Doer- 
hoff, and Ronald S. Ribaudo, Assistant Attorneys General. 

John H. Blume argued the cause for respondent. With 
him on the brief were Sheri L. Johnson, Trevor W. 
Morrison, Keir M. Weyble, Charles A. Weiss, Elizabeth C. 
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Carver, John W. Rogers, K. Lee Marshall, and James R. 
Wyrsch.* 


PER CURIAM. 


We granted certiorari in this case, 549 U.S. 1092 (2006), to 
decide whether the Court of Appeals had exceeded its au- 
thority under 28 U.S. C. §2254(d)(1) by setting aside a capi- 
tal sentence on the ground that the prosecutor’s closing 
statement was “unfairly inflammatory.” Weaver v. Bower- 
sox, 438 F. 3d 832, 841 (CA8 2006). Our primary concern 
was whether the Court of Appeals’ application of the more 
stringent standard of review mandated by the Antiterrorism 
and Effective Death Penalty Act of 1996 (AEDPA), 110 Stat. 
1214, was consistent with our interpretation of that statute. 
Cf. Carey v. Musladin, 549 U.S. 70 (2006). We are now 
aware of circumstances that persuade us that dismissal of 
the writ is the appropriate manner in which to dispose of 
this case. 

The argument made by the prosecutor in this case was 
essentially the same as the argument that he made in two 
other cases—one of which involved respondent’s codefend- 
ant. See Shurn v. Delo, 177 F. 3d 662, 666 (CA8 1999); New- 
lon v. Armontrout, 693 F. Supp. 799 (WD Mo. 1988), aff’d, 885 
F. 2d 1828 (CA8 1989). In each of those cases, the defendant 
received a death sentence. Also in each case, the defendant 
filed a petition seeking federal habeas relief before AE DPA’s 
effective date. Federal habeas relief was granted in all 
three cases. The State does not question the propriety of 


*Kent S. Scheidegger filed a brief for the Criminal Justice Legal Founda- 
tion as amicus curiae urging reversal. 

Carter G. Phillips and Jeffrey T. Green filed a brief for Interested 
Former Oklahoma City Bombing Prosecutors as amici curiae urging 
affirmance. 

Michael C. Small and Pamela Harris filed a brief for the National Asso- 
ciation of Criminal Defense Lawyers as amicus curiae. 
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relief in the other two cases because it was clear at the time, 
as it is now, that AEDPA did not apply to either of them. 

Respondent argues, for the following reasons, that 
AEDPA should not govern his case either. Like the defend- 
ants in Newlon and Shurn, respondent filed his federal ha- 
beas petition before the effective date of AEDPA. Instead 
of considering respondent’s claims, however, the District 
Court swa sponte stayed the habeas proceedings, noting that 
respondent had indicated his intention to file a petition for 
writ of certiorari seeking this Court’s review of the state 
courts’ denial of postconviction relief. Though the District 
Court recognized that respondent was not required to seek 
certiorari from this Court, it concluded that, if “a state pris- 
oner chooses to pursue writ of certiorari, he must first ex- 
haust that remedy before filing a federal habeas corpus peti- 
tion.” App. to Brief for National Association of Criminal 
Defense Lawyers as Amicus Curiae 15. Thus, the District 
Court put respondent to a choice: He could forgo filing a peti- 
tion for certiorari, or his habeas petition would be dismissed. 

Respondent moved for reconsideration and for the ap- 
pointment of counsel. The District Court denied both mo- 
tions, reiterating its view that if respondent sought certio- 
rari, his federal habeas petition would be premature. When 
respondent notified the District Court that a petition for cer- 
tiorari had been filed, the court made good on its promise: It 
dismissed respondent’s habeas petition “without prejudice” 
to his refiling “following exhaustion of his state proceed- 
ings.” Id., at 13. Though respondent had filed his habeas 
petition before AEDPA took effect, the District Court dis- 
missed his petition after the statute was in force. 

Still without an attorney, respondent requested a certifi- 
cate of appealability from the District Court. The court de- 
nied the request, opining that reasonable jurists could not 
disagree with the dismissal of respondent’s petition. Id., at 
5-6. Respondent also filed a notice of appeal, which the 
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Court of Appeals construed as a request for a certificate of 
appealability and rejected.* 

Respondent refiled his habeas petition after this Court de- 
nied review of his state postconviction proceedings. The 
Eighth Circuit eventually concluded that, because respond- 
ent’s petition was filed after AEDPA’s effective date, his 
claims must be evaluated under that statute’s strict standard 
of review. See Weaver v. Bowersox, 241 F. 3d 1024, 1029 
(2001). 

Our recent decision in Lawrence v. Florida, 549 U.S. 327 
(2007), conclusively establishes that the District Court was 
wrong to conclude that, if respondent chose to seek certio- 
rari, he had to exhaust that remedy before filing a federal 
habeas petition. Lawrence clarified that “[s]ltate review 
ends when the state courts have finally resolved an applica- 
tion for state postconviction relief”—even if a prisoner files 
a certiorari petition. Jd., at 332; see also id., at 332-333 
(“[Wle have said that state prisoners need not petition for 
certiorari to exhaust state remedies” (citing Fay v. Noia, 372 
U.S. 391, 435-438 (1963))). Thus, respondent’s habeas peti- 
tion, which was fully exhausted when filed, did not become 
unexhausted upon his decision to seek certiorari. Because 
the petition was not premature, the District Court had no 
cause to dismiss it. 

Whether this unusual procedural history leads to the con- 
clusion, as respondent colorably contends, that the AEDPA 
standard is simply inapplicable to this case, is a question we 
find unnecessary to resolve. Regardless of the answer to 
that question, we find it appropriate to exercise our discre- 
tion to prevent these three virtually identically situated liti- 
gants from being treated in a needlessly disparate manner, 


*Respondent did not seek rehearing or rehearing en banc in the Court 
of Appeals, nor did he file a petition for writ of certiorari from the denial 
of the certificate of appealability. Pursuit of either would almost certainly 
have been futile. 
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simply because the District Court erroneously dismissed re- 
spondent’s pre-AEDPA petition. 
Accordingly, the writ of certiorari is dismissed as improvi- 
dently granted. 
It is so ordered. 


CHIEF JUSTICE ROBERTS, concurring in the result. 


While I do not agree with all the reasons given in the per 
curiam for the discretionary decision to dismiss the writ as 
improvidently granted in this case, I do agree with that 
disposition. 


JUSTICE SCALIA, with whom JUSTICE THOMAS and JUS- 
TICE ALITO join, dissenting. 


The Kighth Circuit held in this case that the Missouri Su- 
preme Court had unreasonably applied clearly established 
precedent of this Court in concluding that certain statements 
made by the prosecutor during the penalty phase of respond- 
ent’s capital trial did not rise to the level of a due process 
violation. Weaver v. Bowersox, 488 F. 3d 882, 839-842 
(2006). As the Court says, ante, at 599, we granted certio- 
rari to decide whether this holding comported with the Anti- 
terrorism and Effective Death Penalty Act of 1996 (AEDPA), 
28 U.S.C. §2254()(1). We received briefing, and heard an 
hour’s argument, on that question. Yet now the Court de- 
clines to answer it, dismissing the writ as improvidently 
granted. 

The reason is that the Court has become “aware,” ante, at 
599, that respondent’s post-AEDPA habeas petition was filed 
only because the District Court had erroneously dismissed 
an earlier petition filed prior to AEDPA’s effective date, 
ante, at 600, 601. Believing that respondent is “virtually 
identically situated” to two other litigants whose federal ha- 
beas petitions were not governed by AEDPA, and seeking 
to avoid “treat[ing the three] in a needlessly disparate man- 
ner ... simply because the District Court erroneously dis- 
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missed respondent’s pre-AEDPA petition,” the Court has de- 
cided to let stand the Eighth Circuit’s flagrant misapplication 
of AEDPA, whether or not (and without deciding whether) 
AEDPA governs this case. Ante, at 601-602. 

I fully agree with the Court that the District Court erred 
in dismissing respondent’s pre-AEDPA petition, but that 
seems to me no justification for aborting this argued case. 
The District Court’s previous error does not affect the legal 
conclusion that AEDPA applies to this new petition. And 
once it is admitted that AEDPA governs, the District Court’s 
error should in no way alter our prior determination that the 
Highth Circuit’s application of AEDPA deserves our scru- 
tiny. I discuss these two points in succession. 


I 


The Court provides no legal argument to support its asser- 
tion that respondent has a “colorabl[e]” claim, ante, at 601, 
that the prior erroneous dismissal renders AEDPA inap- 
plicable to this case. Nor does respondent. See Brief for 
Respondent 39, n. 44. I am aware of no authority support- 
ing the proposition that respondent is legally or equitably 
entitled to evade the collateral consequences of the District 
Court’s error. 

To begin with, any resort to equity would founder on re- 
spondent’s failure to exhaust his appeals of the District 
Court’s erroneous decision. See ante, at 601, n. The Court 
is untroubled by respondent’s lack of diligence because, it 
says, further appellate review “would almost certainly have 
been futile.” bid. The Court does not explain the basis 
for this pessimistic assessment, but the reason seems to be 
its belief that the District Court’s error was not clear until 
our recent decision in Lawrence v. Florida, 549 U.S. 327 
(2007). See ante, at 601 (describing Lawrence as “clarifLy- 
ing]” the exhaustion rule). 

This seems to me quite wrong. The District Court’s error 
was as apparent in 1996 as it was in 1966. In Fay v. Noia, 
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372 U.S. 391, 485-438 (1963), we announced in no uncertain 
terms that a federal habeas petitioner need not seek certio- 
rari in order to exhaust state-court remedies. “[N]o less an 
authority than Hart & Wechsler’s The Federal Courts and 
the Federal System,” Massachusetts v. EPA, 549 U.S. 497, 
520, n. 17 (2007), has long understood Noia to stand for that 
proposition. See P. Bator, D. Meltzer, P. Mishkin, & D. Sha- 
piro, Hart & Wechsler’s The Federal Courts and the Federal 
System 1555 (3d ed. 1988); zd., at 1446 (4th ed. 1996); id., 
at 1391 (5th ed. 2003). Indeed, Lawrence’s “clarifi[cation]” 
consisted of nothing more than citing the same old pages in 
Noia. See Lawrence, supra, at 333. It logically follows 
from Noia no less inescapably than from Lawrence that final 
disposition of a pending certiorari petition is also unneces- 
sary to exhaust state-court remedies. 

That the District Court had erred was no mystery to re- 
spondent in 1996. He correctly asked the District Court to 
reconsider its decision to dismiss his habeas action, and in- 
stead to stay it pending disposition of his petition for certio- 
rari (which is the proper procedural way to handle such du- 
plicative filings). See App. to Brief for National Association 
of Criminal Defense Lawyers as Amicus Curiae 8-11 (here- 
inafter NACDL Brief). And he then filed a notice of appeal 
and unsuccessfully sought a certificate of appealability. See 
id., at 1-7. Respondent (who theretofore had shown himself 
to be a highly capable pro se litigant, undoubtedly aware of 
the availability of en banc and certiorari review) simply gave 
up too early. There is no more reason in this case than in 
any other to excuse the failure to make use of all available 
means of review. Far from thinking that a petition for cer- 
tiorari “would almost certainly have been futile,” ante, at 
601, n., I think it would almost certainly have been success- 
ful. We give special attention to capital cases (as today’s 
delicate disposition shows), and since the District Court’s de- 
nial of a certificate of appealability occurred on August 1, 
1996, see App. to NACDL Brief 1, more than three months 
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after AEDPA’s effective date, see Woodford v. Garceau, 538 
U.S. 202, 204 (2003), it would have been obvious that our 
refusal to correct the District Court’s clear error would sub- 
ject this defendant’s renewed request for federal habeas re- 
lief to AEDPA’s restrictions. 

More fundamentally, however, even were the Court’s con- 
jecture correct that diligence on respondent’s part would 
not have been rewarded, neither AEDPA nor any principle 
of law would entitle him to relief from the collateral con- 
sequences of an uncorrected judicial error. We held in 
Daniels v. United States, 582 U.S. 374, 382 (2001), that 
“lilf...a prior conviction used to enhance a federal sentence 
is no longer open to direct or collateral attack in its own 
right because the defendant failed to pursue those remedies 
while they were available (or because the defendant did so 
unsuccessfully), then that defendant is without recourse.” 
(Emphasis added.) If a defendant is subject to additional 
jail time because a prior erroneous conviction went unre- 
versed, surely respondent cannot complain about the fact 
that the District Court’s prior uncorrected error has caused 
this habeas petition to be subject to AEDPA’s entirely rea- 
sonable restrictions.* 

II 


There having been eliminated the possibility that AEDPA 
is inapplicable to this case (and hence that the question on 
which we granted certiorari and heard argument is not pre- 
sented), what possible justification remains for canceling our 
grant of certiorari after full briefing and argument? There 
disappears, along with the claim of AEDPA inapplicability, 
any substance to the Court’s contention that respondent is 
“virtually identically situated” to the two other litigants with 
similar claims, and that he is being treated differently “sim- 


*Of course, even if some novel argument for the inapplicability of 
AEDPA exists, respondent and the Court have not explained why the 
claim has not been waived, given that this issue was raised for the first 
time in respondent’s merits brief in this Court. See infra, at 606-607. 
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ply because the District Court erroneously dismissed [his] 
pre-AEDPA petition.” Ante, at 601-602. No. He is being 
treated differently because he, unlike them, seeks federal ha- 
beas relief by means of a petition filed after AEDPA’s effec- 
tive date. Is what happened here any less rational, any less 
fair, a basis for differential treatment than the random fact 
that one petitioner’s habeas action was filed a day before 
AEDPA’s effective date, and another petitioner’s could not 
be filed until one day after? Would the Court entertain the 
thought that if those two petitions involved the same sort of 
closing argument by the same prosecutor, the second of them 
would have to be exempted from AEDPA? If anything, the 
differential treatment is more justified here, since the later 
filing was not randomly determined, but was likely the con- 
sequence of respondent’s failure to exhaust his appeals. 

The Court seems to be affected by a vague and discomfort- 
ing feeling that things are different now from what they 
were when we granted certiorari. They are so only in the 
respect that we now know, as we did not then, that respond- 
ent’s earlier petition was wrongfully dismissed. That fact 
has relevance neither to the law governing this case (as dis- 
cussed in Part I, swpra) nor to any equities that might justify 
our bringing to naught the parties’ briefing and arguments, 
and the Justices’ deliberations, on the question for which this 
petition was granted. But what makes today’s wasteful ac- 
tion particularly perverse is that it is the fault of respondent 
that we did not know of the wrongful dismissal earlier. Be- 
fore we granted plenary review, respondent had never ar- 
gued that AEDPA should not apply because of the District 
Court’s error. He made no such claim either time he was 
before the Eighth Circuit. See Brief for Appellee in Bower- 
sox v. Weaver, No. 99-3462, pp. xvii-xix; Brief for Appellee/ 
Cross-Appellant in Bowersox v. Weaver, No. 03-2880 etc., 
p. 7. And, more significantly, he remained completely silent 
in his brief in opposition, despite his obligation to raise the 
issue under this Court’s Rule 15.2. Indeed, even in respond- 
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ent’s merits brief, his argument (if it can be called that) con- 
sists of three sentences explaining the procedural history fol- 
lowed by a conclusory assertion, all buried in footnote 44 
on page 39. 

Respondent’s delayed invocation of this issue has not only 
not been sanctioned; it has been rewarded. Had respondent 
raised his specious claim of AEDPA inapplicability in a 
timely manner, petitioner would have had the opportunity to 
blow it out of the water. Whether by way of calculus or 
through dumb luck, respondent’s tardiness has succeeded 
in confounding the Court. We promulgated Rule 15.2 pre- 
cisely to prohibit such sandbagging—and to avoid the ill 
effects that minimal briefing has on the quality of our deci- 
sionmaking, as perfectly demonstrated by this case. Re- 
spondent and his counsel should not profit from their flouting 
of this Court’s Rules. 


*k *k ok 


I would thus answer the question on which we granted 
certiorari and received full briefing and argument. Because 
plenary review has convinced me beyond doubt that the 
Missouri Supreme Court did not unreasonably apply clearly 
established precedent of this Court, I would reverse the 
judgment of the Eighth Circuit. 

A postscript is warranted in light of the unusual circum- 
stances in which we dispose of this case. The greatest harm 
done by today’s cancellation is not to the State of Missouri, 
which will have to retry this murder case almost two decades 
after the original trial—though that is harm enough. The 
greatest harm is that done to AEDPA, since dismissing the 
writ of certiorari leaves the Eighth Circuit’s grossly errone- 
ous precedent on the books. (That precedent, by the way, 
cannot be explained away—as perhaps the Court’s own opin- 
ion can—as the product of law-distorting compassion for a 
defendant wronged by a District Court’s erroneous action. 
As noted earlier, the Eighth Circuit was not informed of that 
erroneous action. It presumably really believes that this is 
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the way AEDPA should be applied.) Other courts should 
be warned that this Court’s failure to reverse the Eighth 
Circuit’s decision is a rare manifestation of judicial clemency 
unrestrained by law. They would be well advised to do unto 
the Eighth Circuit’s decision just what it did unto AEDPA: 
ignore it. 

For the foregoing reasons, I respectfully dissent. 
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LOS ANGELES COUNTY, CALIFORNIA, ETAL. v. 
RETTELE ETAL. 


ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT 


No. 06-605. Decided May 21, 2007 


Respondents filed a 42 U.S.C. $1983 suit, alleging that their Fourth 
Amendment right to be free from unreasonable searches and seizures 
was violated when Los Angeles County Sheriff’s Department deputies, 
who were executing a valid warrant to search a house but were unaware 
that the potentially armed suspects being sought had sold the house to 
respondents and moved out, ordered the unclothed respondents out of 
bed and required them to stand for a few minutes before allowing them 
to dress. The District Court granted the defendants summary judg- 
ment. In reversing, the Ninth Circuit found that the deputies violated 
the Fourth Amendment and were not entitled to qualified immunity be- 
cause a reasonable deputy would have stopped the search upon discover- 
ing that respondents were of a different race than the suspects and 
would not have ordered respondents from their bed. 

Held: The deputies did not violate the Fourth Amendment. Officers exe- 
cuting a search warrant may take reasonable action to secure the prem- 
ises and to ensure their own safety and the efficacy of the search. Upon 
encountering respondents, the deputies acted reasonably to secure the 
premises. The presence of one race did not eliminate the possibility 
that suspects of a different race were in the residence as well. In or- 
dering respondents out of bed, the deputies acted reasonably to ensure 
their own safety, since blankets and bedding can conceal a weapon and 
since one of the suspects was known to own a firearm. There is no 
allegation that the detention was prolonged or that respondents were 
prevented from dressing any longer than necessary to protect the depu- 
ties’ safety. 

Certiorari granted; 186 Fed. Appx. 765, reversed and remanded. 


PER CURIAM. 


Deputies of the Los Angeles County Sheriff’s Department 
obtained a valid warrant to search a house, but they were 
unaware that the suspects being sought had moved out three 
months earlier. When the deputies searched the house, 
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they found in a bedroom two residents who were of a differ- 
ent race than the suspects. The deputies ordered these in- 
nocent residents, who had been sleeping unclothed, out of 
bed. The deputies required them to stand for a few minutes 
before allowing them to dress. 

The residents brought suit under Rev. Stat. $1979, 42 
U.S. C. $1983, naming the deputies and other parties and 
accusing them of violating the Fourth Amendment right to 
be free from unreasonable searches and seizures. The Dis- 
trict Court granted summary judgment to all named defend- 
ants. The Court of Appeals for the Ninth Circuit reversed, 
concluding both that the deputies violated the Fourth 
Amendment and that they were not entitled to qualified im- 
munity because a reasonable deputy would have stopped the 
search upon discovering that respondents were of a different 
race than the suspects and because a reasonable deputy 
would not have ordered respondents from their bed. We 
grant the petition for certiorari and reverse the judgment of 
the Court of Appeals by this summary disposition. 


I 


From September to December 2001, Los Angeles County 
Sheriff’s Department Deputy Dennis Watters investigated 
a fraud and identity-theft crime ring. There were four 
suspects of the investigation. One had registered a 9- 
millimeter Glock handgun. The four suspects were known 
to be African-Americans. 

On December 11, Watters obtained a search warrant for 
two houses in Lancaster, California, where he believed he 
could find the suspects. The warrant authorized him to 
search the homes and three of the suspects for documents 
and computer files. In support of the search warrant an af- 
fidavit cited various sources showing the suspects resided 
at respondents’ home. The sources included Department of 
Motor Vehicles reports, mailing address listings, an out- 
standing warrant, and an Internet telephone directory. In 
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this Court respondents do not dispute the validity of the 
warrant or the means by which it was obtained. 

What Watters did not know was that one of the houses 
(the first to be searched) had been sold in September to a 
Max Rettele. He had purchased the home and moved into 
it three months earlier with his girlfriend Judy Sadler and 
Sadler’s 17-year-old son Chase Hall. All three, respondents 
here, are Caucasians. 

On the morning of December 19, Watters briefed six other 
deputies in preparation for the search of the houses. 
Watters informed them they would be searching for three 
African-American suspects, one of whom owned a registered 
handgun. The possibility a suspect would be armed caused 
the deputies concern for their own safety. Watters had not 
obtained special permission for a night search, so he could 
not execute the warrant until 7 a.m. See Cal. Penal Code 
Ann. § 1533 (West 2000). Around 7:15 Watters and six other 
deputies knocked on the door and announced their presence. 
Chase Hall answered. The deputies entered the house after 
ordering Hall to lie face down on the ground. 

The deputies’ announcement awoke Rettele and Sadler. 
The deputies entered their bedroom with guns drawn and 
ordered them to get out of their bed and to show their hands. 
They protested that they were not wearing clothes. Rettele 
stood up and attempted to put on a pair of sweatpants, but 
deputies told him not to move. Sadler also stood up and 
attempted, without success, to cover herself with a sheet. 
Rettele and Sadler were held at gunpoint for one to two min- 
utes before Rettele was allowed to retrieve a robe for Sadler. 
He was then permitted to dress. Rettele and Sadler left the 
bedroom within three to four minutes to sit on the couch in 
the living room. 

By that time the deputies realized they had made a mis- 
take. They apologized to Rettele and Sadler, thanked them 
for not becoming upset, and left within five minutes. They 
proceeded to the other house the warrant authorized them 
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to search, where they found three suspects. Those suspects 
were arrested and convicted. 

Rettele and Sadler, individually and as guardians ad litem 
for Hall, filed this §1983 suit against Los Angeles County, 
the Los Angeles County Sheriff’s Department, Deputy Wat- 
ters, and other members of the sheriff’s department. Re- 
spondents alleged petitioners violated their Fourth Amend- 
ment rights by obtaining a warrant in reckless fashion and 
conducting an unreasonable search and detention. The Dis- 
trict Court held that the warrant was obtained by proper 
procedures and the search was reasonable. It concluded in 
the alternative that any Fourth Amendment rights the dep- 
uties violated were not clearly established and that, as a 
result, the deputies were entitled to qualified immunity. 

On appeal respondents did not challenge the validity of the 
warrant; they did argue that the deputies had conducted the 
search in an unreasonable manner. A divided panel of the 
Court of Appeals for the Ninth Circuit reversed in an unpub- 
lished opinion. 186 Fed. Appx. 765 (2006). The majority 
held that 


“because (1) no African-Americans lived in [respond- 
ents’] home; (2) [respondents], a Caucasian couple, pur- 
chased the residence several months before the search 
and the deputies did not conduct an ownership inquiry; 
(8) the African-American suspects were not accused of 
a crime that required an emergency search; and (4) [re- 
spondents] were ordered out of bed naked and held at 
gunpoint while the deputies searched their bedroom for 
the suspects and a gun, we find that a reasonable jury 
could conclude that the search and detention were ‘un- 
necessarily painful, degrading, or prolonged,’ and in- 
volved ‘an undue invasion of privacy,’ Franklin v. Foa- 
worth, 31 F. 3d 878, 876 (9th Cir. 1994).” Id., at 766. 


Turning to whether respondents’ Fourth Amendment rights 
were clearly established, the majority held that a reasonable 
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deputy should have known the search and detention were 
unlawful. 

Judge Cowen dissented. In his view the deputies had au- 
thority to detain respondents for the duration of the search 
and were justified in ordering respondents from their bed 
because weapons could have been concealed under the bed- 
covers. He also concluded that, assuming a constitutional 
violation, the law was not clearly established. 

The Court of Appeals denied rehearing and rehearing en 
bance. 

II 


Because respondents were of a different race than the sus- 
pects the deputies were seeking, the Court of Appeals held 
that “[alfter taking one look at [respondents], the deputies 
should have realized that [respondents] were not the subjects 
of the search warrant and did not pose a threat to the depu- 
ties’ safety.” Ibid. We need not pause long in rejecting 
this unsound proposition. When the deputies ordered re- 
spondents from their bed, they had no way of knowing 
whether the African-American suspects were elsewhere in 
the house. The presence of some Caucasians in the resi- 
dence did not eliminate the possibility that the suspects lived 
there as well. As the deputies stated in their affidavits, it 
is not uncommon in our society for people of different races 
to live together. Just as people of different races live and 
work together, so too might they engage in joint criminal 
activity. The deputies, who were searching a house where 
they believed a suspect might be armed, possessed authority 
to secure the premises before deciding whether to continue 
with the search. 

In Michigan v. Summers, 452 U.S. 692 (1981), this Court 
held that officers executing a search warrant for contraband 
may “detain the occupants of the premises while a proper 
search is conducted.” Jd., at 705. In weighing whether the 
search in Swmmers was reasonable the Court first found that 
“detention represents only an incremental intrusion on per- 
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sonal liberty when the search of a home has been authorized 
by a valid warrant.” J/d., at 703. Against that interest, it 
balanced “preventing flight in the event that incriminating 
evidence is found”; “minimizing the risk of harm to the offi- 
cers”; and facilitating “the orderly completion of the search.” 
Id., at 702-703; see Muehler v. Mena, 544 U.S. 93 (2005). 

In executing a search warrant officers may take reasonable 
action to secure the premises and to ensure their own safety 
and the efficacy of the search. Id., at 98-100; see also zd., at 
103 (KENNEDY, J., concurring); Summers, supra, at 704-705. 
The test of reasonableness under the Fourth Amendment is 
an objective one. Graham v. Connor, 490 U.S. 386, 397 
(1989) (addressing the reasonableness of a seizure of the per- 
son). Unreasonable actions include the use of excessive 
force or restraints that cause unnecessary pain or are im- 
posed for a prolonged and unnecessary period of time. 
Mena, supra, at 100; Graham, supra, at 396-399. 

The orders by the police to the occupants, in the context 
of this lawful search, were permissible, and perhaps neces- 
sary, to protect the safety of the deputies. Blankets and 
bedding can conceal a weapon, and one of the suspects was 
known to own a firearm, factors which underscore this point. 
The Constitution does not require an officer to ignore the 
possibility that an armed suspect may sleep with a wea- 
pon within reach. The reports are replete with accounts of 
suspects sleeping close to weapons. See United States v. 
Enslin, 827 F. 3d 788, 791 (CA9 2003) (“When [the suspect] 
put his hands in the air and began to sit up, his movement 
shifted the covers and the marshals could see a gun in the 
bed next to him”); see also United States v. Jones, 336 F. 3d 
245, 248 (CA83 2003) (suspect kept a 9-millimeter Luger under 
his pillow while he slept); United States v. Hightower, 96 
F. 3d 211 (CA7 1996) (suspect kept a loaded five-shot hand- 
gun under his pillow); State v. Willis, 36,759-KA, p. 3 (La. 
App. 4/9/03), 843 So. 2d 592, 595 (officers “pulled back the bed 
covers and found a .38 caliber Model 10 Smith and Wesson 
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revolver located near where defendant’s left hand had been”); 
State v. Kypreos, 115 Wash. App. 207, 61 P. 3d 352 (2002) 
(suspect kept a handgun in the bed). 

The deputies needed a moment to secure the room and 
ensure that other persons were not close by or did not pre- 
sent a danger. Deputies were not required to turn their 
backs to allow Rettele and Sadler to retrieve clothing or to 
cover themselves with the sheets. Rather, “[t]he risk of 
harm to both the police and the occupants is minimized if 
the officers routinely exercise unquestioned command of the 
situation.” Swmmers, 452 U.S., at 702-703. 

This is not to say, of course, that the deputies were free to 
force Rettele and Sadler to remain motionless and standing 
for any longer than necessary. We have recognized that 
“special circumstances, or possibly a prolonged detention,” 
might render a search unreasonable. See id., at 705, n. 21. 
There is no accusation that the detention here was pro- 
longed. The deputies left the home less than 15 minutes 
after arriving. The detention was shorter and less restric- 
tive than the 2- to 38-hour handcuff detention upheld in Mena. 
See 544 U.S., at 100. And there is no allegation that the 
deputies prevented Sadler and Rettele from dressing longer 
than necessary to protect their safety. Sadler was unclothed 
for no more than two minutes, and Rettele for only slightly 
more time than that. Sadler testified that once the police 
were satisfied that no immediate threat was presented, “they 
wanted us to get dressed and they were pressing us really 
fast to hurry up and get some clothes on.” Deposition of 
Judy Lorraine Sadler in No. CV—0206262-RSWL (RNBX) 
(CD Cal., June 10, 2003), Doc. 26, Exh. 4, p. 55. 

The Fourth Amendment allows warrants to issue on prob- 
able cause, a standard well short of absolute certainty. 
Valid warrants will issue to search the innocent, and people 
like Rettele and Sadler unfortunately bear the cost. Offi- 
cers executing search warrants on occasion enter a house 
when residents are engaged in private activity; and the re- 
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sulting frustration, embarrassment, and humiliation may be 
real, as was true here. When officers execute a valid war- 
rant and act in a reasonable manner to protect themselves 
from harm, however, the Fourth Amendment is not violated. 
As respondents’ constitutional rights were not violated, 
“there is no necessity for further inquiries concerning quali- 
fied immunity.” Saucier v. Katz, 533 U.S. 194, 201 (2001). 
The judgment of the Court of Appeals is reversed, and the 
case is remanded for further proceedings consistent with 

this opinion. 
It is so ordered. 


JUSTICE SOUTER would deny the petition for a writ of 
certiorari. 


JUSTICE STEVENS, with whom JUSTICE GINSBURG joins, 
concurring in the judgment. 


This case presents two separate questions: (1) whether the 
four circumstances identified in the Court of Appeals’ unpub- 
lished opinion established a genuine issue of material fact as 
to whether the seizure violated respondents’ Fourth Amend- 
ment rights, see ante, at 612; (2) whether the officers were 
nevertheless entitled to qualified immunity because the right 
was not clearly established. The fact that the judges on the 
Court of Appeals disagreed on both questions convinces me 
that they should not have announced their decision in an un- 
published opinion. 

In answering the first question, the Ninth Circuit majority 
relied primarily on Franklin v. Foxworth, 31 F. 3d 873 (CA9 
1994). As Judge Cowen’s discussion of Franklin demon- 
strates, that case surely does not clearly establish the uncon- 
stitutionality of the officers’ conduct.* Consequently, re- 


*See 186 Fed. Appx. 765, 767 (2006) dissenting opinion) (“In Franklin 
v. Foaworth, 31 F. 3d 873 (9th Cir. 1994), we found unconstitutional the 
officers’ failure to provide clothing to a gravely ill man before exposing 
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gardless of the proper answer to the constitutional question, 
the defendants were entitled to qualified immunity. I would 
reverse on that ground and disavow the unwise practice of 
deciding constitutional questions in advance of the necessity 
for doing so. See County of Sacramento v. Lewis, 523 U.S. 
833, 859 (1998) (STEVENS, J., concurring in judgment). Ac- 
cordingly, I concur in the Court’s judgment. 


his genitals to twenty-three strangers for over two hours, under circum- 
stances where there was no reason why the man was not given clothing. 
Id. at 876-78. We concluded that the detention was conducted in ‘a man- 
ner that wantonly and callously subjected an obviously ill and incapaci- 
tated person to entirely unnecessary and unjustifiable degradation and 
suffering.’ Jd. at 878. Here, in contrast, Plaintiffs were not gravely ill, 
and their brief exposure, which lasted, at most, three or four minutes, was 
outweighed by the safety risks associated with allowing two occupants to 
remain in bed under covers during execution of a search warrant”). 
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LEDBETTER v. GOODYEAR TIRE & RUBBER CoO., INC. 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE ELEVENTH CIRCUIT 


No. 05-1074. Argued November 27, 2006—Decided May 29, 2007 


During most of the time that petitioner Ledbetter was employed by re- 
spondent Goodyear, salaried employees at the plant where she worked 
were given or denied raises based on performance evaluations. 
Ledbetter submitted a questionnaire to the Equal Employment Oppor- 
tunity Commission (EEOC) in March 1998 and a formal EEOC charge 
in July 1998. After her November 1998 retirement, she filed suit, as- 
serting, among other things, a sex discrimination claim under Title VII 
of the Civil Rights Act of 1964. The District Court allowed her Title 
VII pay discrimination claim to proceed to trial. There, Ledbetter al- 
leged that several supervisors had in the past given her poor evaluations 
because of her sex; that as a result, her pay had not increased as much 
as it would have if she had been evaluated fairly; that those past pay 
decisions affected the amount of her pay throughout her employment; 
and that by the end of her employment, she was earning significantly 
less than her male colleagues. Goodyear maintained that the evalua- 
tions had been nondiscriminatory, but the jury found for Ledbetter, 
awarding backpay and damages. On appeal, Goodyear contended that 
the pay discrimination claim was time barred with regard to all pay 
decisions made before September 26, 1997—180 days before Ledbetter 
filed her EEOC questionnaire—and that no discriminatory act relating 
to her pay occurred after that date. The Eleventh Circuit reversed, 
holding that a Title VII pay discrimination claim cannot be based on 
allegedly discriminatory events that occurred before the last pay deci- 
sion that affected the employee’s pay during the EEOC charging period, 
and concluding that there was insufficient evidence to prove that Good- 
year had acted with discriminatory intent in making the only two pay 
decisions during that period, denials of raises in 1997 and 1998. 


Held: Because the later effects of past discrimination do not restart 
the clock for filing an EEOC charge, Ledbetter’s claim is untimely. 
Pp. 623-643. 

(a) An individual wishing to bring a Title VII lawsuit must first file 
an EEOC charge within, as relevant here, 180 days “after the alleged 
unlawful employment practice occurred.” 42 U.S.C. §2000e-5(e)(1). 
In addressing the issue of an EEOC charge’s timeliness, this Court has 
stressed the need to identify with care the specific employment practice 
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at issue. Ledbetter’s areuments—that the paychecks that she received 
during the charging period and the 1998 raise denial each violated Title 
VII and triggered a new EEOC charging period—fail because they 
would require the Court in effect to jettison the defining element of the 
disparate-treatment claim on which her Title VII recovery was based, 
discriminatory intent. United Air Lines, Inc. v. Evans, 431 U.S. 558, 
Delaware State College v. Ricks, 449 U.S. 250, Lorance v. AT&T Tech- 
nologies, Inc., 490 U.S. 900, and National Railroad Passenger Corpora- 
tion v. Morgan, 536 U.S. 101, clearly instruct that the EEOC charging 
period is triggered when a discrete unlawful practice takes place. A 
new violation does not occur, and a new charging period does not com- 
mence, upon the occurrence of subsequent nondiscriminatory acts that 
entail adverse effects resulting from the past discrimination. But if 
an employer engages in a series of separately actionable intentionally 
discriminatory acts, then a fresh violation takes place when each act is 
committed. Ledbetter makes no claim that intentionally discrimina- 
tory conduct occurred during the charging period or that discriminatory 
decisions occurring before that period were not communicated to her. 
She argues simply that Goodyear’s nondiscriminatory conduct during 
the charging period gave present effect to discriminatory conduct out- 
side of that period. But current effects alone cannot breathe life into 
prior, uncharged discrimination. Ledbetter should have filed an EEOC 
charge within 180 days after each allegedly discriminatory employment 
decision was made and communicated to her. Her attempt to shift for- 
ward the intent associated with prior discriminatory acts to the 1998 
pay decision is unsound, for it would shift intent away from the act that 
consummated the discriminatory employment practice to a later act not 
performed with bias or discriminatory motive, imposing liability in the 
absence of the requisite intent. Her argument would also distort Title 
VII's “integrated, multistep enforcement procedure.” Occidental Life 
Ins. Co. of Cal. v. EEOC, 482 U.S. 355, 359. The short EEOC filing 
deadline reflects Congress’ strong preference for the prompt resolution 
of employment discrimination allegations through voluntary concilia- 
tion and cooperation. Jd., at 367-368. Nothing in Title VII supports 
treating the intent element of Ledbetter’s disparate-treatment claim 
any differently from the employment practice element of the claim. 
Pp. 623-632. 

(b) Bazemore v. Friday, 478 U.S. 885 (per curiam), which concerned 
a disparate-treatment pay claim, is entirely consistent with Evans, 
Ricks, Lorance, and Morgan. Bazemore’s rule is that an employer vio- 
lates Title VII and triggers a new EEOC charging period whenever the 
employer issues paychecks using a discriminatory pay structure. It is 
not, as Ledbetter contends, a “paycheck accrual rule” under which each 
paycheck, even if not accompanied by discriminatory intent, triggers a 
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new EEOC charging period during which the complainant may properly 
challenge any prior discriminatory conduct that impacted that pay- 
check’s amount, no matter how long ago the discrimination occurred. 
Because Ledbetter has not adduced evidence that Goodyear initially 
adopted its performance-based pay system in order to discriminate 
based on sex or that it later applied this system to her within the charg- 
ing period with discriminatory animus, Bazemore is of no help to her. 
Pp. 633-640. 

(c) Ledbetter’s “paycheck accrual rule” is also not supported by 
either analogies to the statutory regimes of the Equal Pay Act of 1963, 
the Fair Labor Standards Act of 1938, or the National Labor Relations 
Act, or policy arguments for giving special treatment to pay claims. 
Pp. 640-643. 

421 F. 3d 1169, affirmed. 


ALITO, J., delivered the opinion of the Court, in which ROBERTS, C. J., 
and SCALIA, KENNEDY, and THOMAS, JJ., joined. GINSBURG, J., filed a 
dissenting opinion, in which STEVENS, SOUTER, and BREYER, JJ., joined, 
post, p. 643. 


Kevin K. Russell argued the cause for petitioner. With 
him on the briefs were Amy Howe, Pamela S. Karlan, Jef- 
Srey L. Fisher, Robert L. Wiggins, Jr., and Jon C. Goldfarb. 

Glen D. Nager argued the cause for respondent. With 
him on the brief were Michael A. Carvin, Shay Dvoretzky, 
and Jay St. Clair. 

Irving L. Gornstein argued the cause for the United 
States as amicus curiae urging affirmance. With him on 
the brief were Solicitor General Clement, Assistant Attor- 
ney General Kim, Deputy Solicitor General Garre, and Den- 
nis J. Dimsey.* 


*Briefs of amici curiae urging reversal were filed for the National Em- 
ployment Lawyers Association et al. by Joseph M. Sellers, Christine E. 
Webber, James M. Finberg, Eve H. Cervantez, Michael Foreman, Sarah 
Crawford, Terisa E. Chaw, Dennis Courtland Hayes, Thomas W. Osborne, 
Daniel B. Kohrman, Laurie A. McCann, Melvin Radowitz, Patricia A. 
Shiu, and Shelley A. Gregory; and for the National Partnership for 
Women & Families et al. by Deborah L. Brake, Judith L. Lichtman, Joce- 
lyn C. Frye, Marcia D. Greenberger, Jocelyn Samuels, Dina R. Lassow, 
and Joanna L. Grossman. 

Briefs of amici curiae urging affirmance were filed for the Chamber of 
Commerce of the United States of America et al. by Neal D. Mollen, Car- 
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JUSTICE ALITO delivered the opinion of the Court. 


This case calls upon us to apply established precedent in a 
slightly different context. We have previously held that the 
time for filing a charge of employment discrimination with 
the Equal Employment Opportunity Commission (KEOC) 
begins when the discriminatory act occurs. We have ex- 
plained that this rule applies to any “[d]iscrete ac[t]” of dis- 
crimination, including discrimination in “termination, failure 
to promote, denial of transfer, [and] refusal to hire.” Na- 
tional Railroad Passenger Corporation v. Morgan, 536 U.S. 
101, 114 (2002). Because a pay-setting decision is a “discrete 
act,” it follows that the period for filing an EEOC charge 
begins when the act occurs. Petitioner, having abandoned 
her claim under the Equal Pay Act, asks us to deviate from 
our prior decisions in order to permit her to assert her claim 
under Title VII. Petitioner also contends that discrimina- 
tion in pay is different from other types of employment dis- 
crimination and thus should be governed by a different rule. 
But because a pay-setting decision is a discrete act that oc- 
curs at a particular point in time, these arguments must be 
rejected. We therefore affirm the judgment of the Court 
of Appeals. 

a‘ 


Petitioner Lilly Ledbetter (Ledbetter) worked for re- 
spondent Goodyear Tire & Rubber Company (Goodyear) at 
its Gadsden, Alabama, plant from 1979 until 1998. During 
much of this time, salaried employees at the plant were given 
or denied raises based on their supervisors’ evaluation of 
their performance. In March 1998, Ledbetter submitted a 
questionnaire to the EEOC alleging certain acts of sex dis- 
crimination, and in July of that year she filed a formal EEOC 
charge. After taking early retirement in November 1998, 


son H. Sullivan, Robin S. Conrad, Shane Brennan, and Karen R. Harned; 
and for the Equal Employment Advisory Council et al. by Ann Elizabeth 
Reesman and Laura A. Giantris. 
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Ledbetter commenced this action, in which she asserted, 
among other claims, a Title VII pay discrimination claim and 
a claim under the Equal Pay Act of 1963 (EPA), 77 Stat. 56, 
29 U.S. C. $206). 

The District Court granted summary judgment in favor of 
Goodyear on several of Ledbetter’s claims, including her 
EPA claim, but allowed others, including her Title VII pay 
discrimination claim, to proceed to trial. In support of this 
latter claim, Ledbetter introduced evidence that during the 
course of her employment several supervisors had given her 
poor evaluations because of her sex, that as a result of these 
evaluations her pay was not increased as much as it would 
have been if she had been evaluated fairly, and that these 
past pay decisions continued to affect the amount of her pay 
throughout her employment. Toward the end of her time 
with Goodyear, she was being paid significantly less than any 
of her male colleagues. Goodyear maintained that the eval- 
uations had been nondiscriminatory, but the jury found for 
Ledbetter and awarded her backpay and damages. 

On appeal, Goodyear contended that Ledbetter’s pay dis- 
crimination claim was time barred with respect to all pay 
decisions made prior to September 26, 1997—that is, 180 
days before the filing of her EEOC questionnaire.t And 
Goodyear argued that no discriminatory act relating to 
Ledbetter’s pay occurred after that date. 

The Court of Appeals for the Eleventh Circuit reversed, 
holding that a Title VII pay discrimination claim cannot be 
based on any pay decision that occurred prior to the last pay 
decision that affected the employee’s pay during the EEOC 


1The parties assume that the EEOC charging period runs backwards 
from the date of the questionnaire, even though Ledbetter’s discrimina- 
tory pay claim was not added until the July 1998 formal charge. 421 F.3d 
1169, 1178 (CA11 2005). We likewise assume for the sake of argument 
that the filing of the questionnaire, rather than the formal charge, is the 
appropriate date. 
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charging period. 421 F. 3d 1169, 1182-1183 (2005). The 
Court of Appeals then concluded that there was insufficient 
evidence to prove that Goodyear had acted with discrimina- 
tory intent in making the only two pay decisions that oc- 
curred within that time span, namely, a decision made in 1997 
to deny Ledbetter a raise and a similar decision made in 
1998. Id., at 1186-1187. 

Ledbetter filed a petition for a writ of certiorari but did 
not seek review of the Court of Appeals’ holdings regarding 
the sufficiency of the evidence in relation to the 1997 and 
1998 pay decisions. Rather, she sought review of the follow- 
ing question: 

“Whether and under what circumstances a plaintiff may 
bring an action under Title VII of the Civil Rights Act 
of 1964 alleging illegal pay discrimination when the dis- 
parate pay is received during the statutory limitations 
period, but is the result of intentionally discriminatory 
pay decisions that occurred outside the limitations pe- 
riod.” Pet. for Cert. i. 


In light of disagreement among the Courts of Appeals as to 
the proper application of the limitations period in Title VII 
disparate-treatment pay cases, compare 421 F. 3d 1169 with 
Forsyth v. Federation Employment & Guidance Serv., 409 
F. 3d 565 (CA2 2005); Shea v. Rice, 409 F. 3d 448 (CADC 
2005), we granted certiorari, 548 U.S. 903 (2006). 


II 


Title VII of the Civil Rights Act of 1964 makes it an “un- 
lawful employment practice” to discriminate “against any in- 
dividual with respect to his compensation . . . because of 
such individual’s ... sex.” 42 U.S.C. §2000e-2(a)(1). An 
individual wishing to challenge an employment practice 
under this provision must first file a charge with the EEOC. 
§ 2000e-5(e)(1). Such a charge must be filed within a speci- 
fied period (either 180 or 300 days, depending on the State) 
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“after the alleged unlawful employment practice occurred,” 
ibid., and if the employee does not submit a timely EEOC 
charge, the employee may not challenge that practice in 
court, § 2000e—5(f)(1). 

In addressing the issue whether an EEOC charge was filed 
on time, we have stressed the need to identify with care the 
specific employment practice that is at issue. Morgan, 536 
U.S., at 110-111. Ledbetter points to two different employ- 
ment practices as possible candidates. Primarily, she urges 
us to focus on the paychecks that were issued to her during 
the EEOC charging period (the 180-day period preceding 
the filing of her EEOC questionnaire), each of which, she 
contends, was a separate act of discrimination. Alterna- 
tively, Ledbetter directs us to the 1998 decision denying her 
a raise, and she argues that this decision was “unlawful be- 
cause it carried forward intentionally discriminatory dispari- 
ties from prior years.” Reply Brief for Petitioner 20. Both 
of these arguments fail because they would require us in ef- 
fect to jettison the defining element of the legal claim on 
which her Title VII recovery was based. 

Ledbetter asserted disparate treatment, the central ele- 
ment of which is discriminatory intent. See Chardon v. Fer- 
nandez, 454 U.S. 6, 8 (1981) (per curiam); Teamsters v. 
United States, 481 U.S. 324, 335, n. 15 (1977); Watson v. Fort 
Worth Bank & Trust, 487 U.S. 977, 1002 (1988) (Blackmun, 
J., joined by Brennan, and Marshall, JJ., concurring in part 
and concurring in judgment) (“[A] disparate-treatment chal- 
lenge focuses exclusively on the intent of the employer”). 
However, Ledbetter does not assert that the relevant Good- 
year decisionmakers acted with actual discriminatory intent 
either when they issued her checks during the EEOC charg- 
ing period or when they denied her a raise in 1998. Rather, 
she argues that the paychecks were unlawful because they 
would have been larger if she had been evaluated in a nondis- 
criminatory manner prior to the EEOC charging period. 
Brief for Petitioner 22. Similarly, she maintains that the 
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1998 decision was unlawful because it “carried forward” the 
effects of prior, uncharged discrimination decisions. Reply 
Brief for Petitioner 20. In essence, she suggests that it is 
sufficient that discriminatory acts that occurred prior to the 
charging period had continuing effects during that period. 
Brief for Petitioner 18 (“[E]Jach paycheck that offers a 
woman less pay than a similarly situated man because of her 
sex is a separate violation of Title VII with its own limita- 
tions period, regardless of whether the paycheck simply im- 
plements a prior discriminatory decision made outside the 
limitations period”); see also Reply Brief for Petitioner 20. 
This argument is squarely foreclosed by our precedents. 

In United Air Lines, Inc. v. Evans, 481 U.S. 553 (1977), 
we rejected an argument that is basically the same as 
Ledbetter’s. Evans was forced to resign because the airline 
refused to employ married flight attendants, but she did not 
file an EEOC charge regarding her termination. Some 
years later, the airline rehired her but treated her as a new 
employee for seniority purposes. Id., at 554-555. Evans 
then sued, arguing that, while any suit based on the original 
discrimination was time barred, the airline’s refusal to give 
her credit for her prior service gave “present effect to [its] 
past illegal act and therefore perpetuate[d] the consequences 
of forbidden discrimination.” Jd., at 557. 

We agreed with Evans that the airline’s “seniority system 
[did] indeed have a continuing impact on her pay and fringe 
benefits,” id., at 558, but we noted that “the critical question 
[was] whether any present violation existled],” 7bid. (empha- 
sis in original). We concluded that the continuing effects 
of the precharging period discrimination did not make out 
a present violation. As JUSTICE STEVENS wrote for the 
Court: 


“United was entitled to treat [Evans’ termination] as 
lawful after respondent failed to file a charge of discrimi- 
nation within the 90 days then allowed by § 706d). A 
discriminatory act which is not made the basis for a 
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timely charge ...is merely an unfortunate event in his- 
tory which has no present legal consequences.” bid. 


It would be difficult to speak to the point more directly. 

Equally instructive is Delaware State College v. Ricks, 449 
U.S. 250 (1980), which concerned a college professor, Ricks, 
who alleged that he had been discharged because of national 
origin. In March 1974, Ricks was denied tenure, but he was 
given a final, nonrenewable 1-year contract that expired on 
June 30, 1975. Jd., at 252-253. Ricks delayed filing a 
charge with the EEOC until April 1975, id., at 254, but he 
argued that the EEOC charging period ran from the date of 
his actual termination rather than from the date when tenure 
was denied. In rejecting this argument, we recognized that 
“one of the effects of the denial of tenure,” namely, his ulti- 
mate termination, “did not occur until later.” IJd., at 258 
(emphasis in original). But because Ricks failed to identify 
any specific discriminatory act “that continued until, or oc- 
curred at the time of, the actual termination of his employ- 
ment,” id., at 257, we held that the EEOC charging period 
ran from “the time the tenure decision was made and com- 
municated to Ricks,” 7d., at 258. 

This same approach dictated the outcome in Lorance v. 
AT&T Technologies, Inc., 490 U.S. 900 (1989), which grew 
out of a change in the way in which seniority was calculated 
under a collective-bargaining agreement. Before 1979, all 
employees at the plant in question accrued seniority based 
simply on years of employment at the plant. In 1979, a new 
agreement made seniority for workers in the more highly 
paid (and traditionally male) position of “tester” depend on 
time spent in that position alone and not in other positions 
in the plant. Several years later, when female testers were 
laid off due to low seniority as calculated under the new pro- 
vision, they filed an EEOC charge alleging that the 1979 
scheme had been adopted with discriminatory intent, namely, 
to protect incumbent male testers when women with sub- 
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stantial plant seniority began to move into the traditionally 
male tester positions. Jd., at 902-903. 

We held that the plaintiffs’ EEOC charge was not timely 
because it was not filed within the specified period after the 
adoption in 1979 of the new seniority rule. We noted that 
the plaintiffs had not alleged that the new seniority rule 
treated men and women differently or that the rule had been 
applied in a discriminatory manner. Rather, their complaint 
was that the rule was adopted originally with discriminatory 
intent. IJd., at 905. And as in Evans and Ricks, we held 
that the EEOC charging period ran from the time when the 
discrete act of alleged intentional discrimination occurred, 
not from the date when the effects of this practice were felt. 
490 U.S., at 907-908. We stated: 


“Because the claimed invalidity of the facially nondis- 
criminatory and neutrally applied tester seniority sys- 
tem is wholly dependent on the alleged illegality of sign- 
ing the underlying agreement, it is the date of that 
signing which governs the limitations period.” Jd., at 
sli- 


2 After Lorance, Congress amended Title VII to cover the specific situa- 
tion involved in that case. See 42 U.S.C. §2000e-5(e)(2) (allowing for 
Title VII liability arising from an intentionally discriminatory seniority 
system both at the time of its adoption and at the time of its application). 
The dissent attaches great significance to this amendment, suggesting that 
it shows that Lorance was wrongly reasoned as an initial matter. Post, 
at 652-654 (opinion of GINSBURG, J.). However, the very legislative his- 
tory cited by the dissent explains that this amendment and the other 1991 
Title VII amendments “‘expand/ed] the scope of relevant civil rights stat- 
utes in order to provide adequate protection to victims of discrimination.’” 
Post, at 653 (emphasis added). For present purposes, what is most impor- 
tant about the amendment in question is that it applied only to the adop- 
tion of a discriminatory seniority system, not to other types of employ- 
ment discrimination. Evans and Ricks, upon which Lorance relied, 490 
U.S., at 906-908, and which employed identical reasoning, were left in 
place, and these decisions are more than sufficient to support our holding 
today. 
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Our most recent decision in this area confirms this under- 
standing. In Morgan, we explained that the statutory term 
“employment practice” generally refers to “a discrete act or 
single ‘occurrence’” that takes place at a particular point in 
time. 536 U.S., at 110-111. We pointed to “termination, 
failure to promote, denial of transfer, [and] refusal to hire” 
as examples of such “discrete” acts, and we held that a Title 
VII plaintiff “can only file a charge to cover discrete acts that 
‘occurred’ within the appropriate time period.” Jd., at 114. 

The instruction provided by Evans, Ricks, Lorance, and 
Morgan is clear. The EEOC charging period is triggered 
when a discrete unlawful practice takes place. A new viola- 
tion does not occur, and a new charging period does not com- 
mence, upon the occurrence of subsequent nondiscriminatory 
acts that entail adverse effects resulting from the past dis- 
crimination. But of course, if an employer engages in a se- 
ries of acts each of which is intentionally discriminatory, then 
a fresh violation takes place when each act is committed. 
See Morgan, supra, at 113. 

Ledbetter’s arguments here—that the paychecks that she 
received during the charging period and the 1998 raise denial 
each violated Title VII and triggered a new EEOC charging 
period—cannot be reconciled with Evans, Ricks, Lorance, 
and Morgan. Ledbetter, as noted, makes no claim that 
intentionally discriminatory conduct occurred during the 
charging period or that discriminatory decisions that oc- 
curred prior to that period were not communicated to her. 
Instead, she argues simply that Goodyear’s conduct during 
the charging period gave present effect to discriminatory 
conduct outside of that period. Brief for Petitioner 13. 
But current effects alone cannot breathe life into prior, un- 
charged discrimination; as we held in Evans, such effects in 
themselves have “no present legal consequences.” 431 
U.S., at 558. Ledbetter should have filed an EEOC charge 
within 180 days after each allegedly discriminatory pay deci- 
sion was made and communicated to her. She did not do so, 
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and the paychecks that were issued to her during the 180 
days prior to the filing of her EEOC charge do not provide 
a basis for overcoming that prior failure. 

In an effort to circumvent the need to prove discrimina- 
tory intent during the charging period, Ledbetter relies on 
the intent associated with other decisions made by other per- 
sons at other times. Reply Brief for Petitioner 6 (“Inten- 
tional discrimination . . . occurs when . . . differential treat- 
ment takes place, even if the intent to engage in that conduct 
for a discriminatory purpose was made previously”). 

Ledbetter’s attempt to take the intent associated with the 
prior pay decisions and shift it to the 1998 pay decision is 
unsound. It would shift intent from one act (the act that 
consummates the discriminatory employment practice) to a 
later act that was not performed with bias or discriminatory 
motive. The effect of this shift would be to impose liability 
in the absence of the requisite intent. 

Our cases recognize this point. In EHvans, for example, 
we did not take the airline’s discriminatory intent in 1968, 
when it discharged the plaintiff because of her sex, and at- 
tach that intent to its later act of neutrally applying its 
seniority rules. Similarly, in Ricks, we did not take the 
discriminatory intent that the college allegedly possessed 
when it denied Ricks tenure and attach that intent to its 
subsequent act of terminating his employment when his non- 
renewable contract ran out. On the contrary, we held that 
“the only alleged discrimination occurred—and the filing lim- 
itations periods therefore commenced—at the time the ten- 
ure decision was made and communicated to Ricks.” 449 
ULS., at 258. 

Not only would Ledbetter’s argument effectively eliminate 
the defining element of her disparate-treatment claim, but it 
would distort Title VII’s “integrated, multistep enforcement 
procedure.” Occidental Life Ins. Co. of Cal. v. EEOC, 4382 
U.S. 855, 359 (1977). We have previously noted the legisla- 
tive compromises that preceded the enactment of Title VII, 
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Mohasco Corp. v. Silver, 447 U.S. 807, 819-821 (1980); EEOC 
v. Commercial Office Products Co., 486 U.S. 107, 126 (1988) 
(STEVENS, J., joined by Rehnquist, C. J., and SCALIA, J., dis- 
senting). Respectful of the legislative process that crafted 
this scheme, we must “give effect to the statute as enacted,” 
Mohasco, supra, at 819, and we have repeatedly rejected 
suggestions that we extend or truncate Congress’ deadlines. 
See, e. g., Electrical Workers v. Robbins & Myers, Inc., 429 
U.S. 229, 236-240 (1976) (union grievance procedures do 
not toll EEOC filing deadline); Alexander v. Gardner- 
Denver Co., 415 U.S. 36, 47-49 (1974) (arbitral decisions do 
not foreclose access to court following a timely filed EEOC 
complaint). 

Statutes of limitations serve a policy of repose. Ameri- 
can Pipe & Constr. Co. v. Utah, 414 U.S. 588, 554-555 
(1974). They 


“represent a pervasive legislative judgment that it is un- 
just to fail to put the adversary on notice to defend 
within a specified period of time and that ‘the right to 
be free of stale claims in time comes to prevail over the 
right to prosecute them.’” United States v. Kubrick, 
444 U.S. 111, 117 (1979) (quoting Railroad Telegraphers 
v. Railway Express Agency, Inc., 321 U.S. 342, 349 
(1944)). 


The EEOC filing deadline “protect[s] employers from the 
burden of defending claims arising from employment deci- 
sions that are long past.” Ricks, swpra, at 256-257. Cer- 
tainly, the 180-day EEOC charging deadline, 42 U.S.C. 
§ 2000e—5(e)(1), is short by any measure, but “[b]y choosing 
what are obviously quite short deadlines, Congress clearly 
intended to encourage the prompt processing of all charges 
of employment discrimination.” Mohasco, swpra, at 825. 
This short deadline reflects Congress’ strong preference for 
the prompt resolution of employment discrimination allega- 
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tions through voluntary conciliation and cooperation. Occi- 
dental Life Ins., supra, at 367-368; Alexander, supra, at 44. 

A disparate-treatment claim comprises two elements: an 
employment practice, and discriminatory intent. Nothing in 
Title VII supports treating the intent element of Ledbetter’s 
claim any differently from the employment practice element.’ 
If anything, concerns regarding stale claims weigh more 
heavily with respect to proof of the intent associated with 
employment practices than with the practices themselves. 
For example, in a case such as this in which the plaintiff’s 
claim concerns the denial of raises, the employer’s challenged 
acts (the decisions not to increase the employee’s pay at the 
times in question) will almost always be documented and will 
typically not even be in dispute. By contrast, the employ- 
er’s intent is almost always disputed, and evidence relating 
to intent may fade quickly with time. In most disparate- 
treatment cases, much if not all of the evidence of intent is 
circumstantial. Thus, the critical issue in a case involving a 
long-past performance evaluation will often be whether the 
evaluation was so far off the mark that a sufficient inference 
of discriminatory intent can be drawn. See Watson, 487 
U.S., at 1004 (Blackmun, J., joined by Brennan and Marshall, 
JJ., concurring in part and concurring in judgment) (noting 
that in a disparate-treatment claim, the McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973), factors establish discrim- 
ination by inference). See also, e.g., Zhuang v. Datacard 


3 Of course, there may be instances where the elements forming a cause 
of action span more than 180 days. Say, for instance, an employer forms 
an illegal discriminatory intent toward an employee but does not act on it 
until 181 days later. The charging period would not begin to run until 
the employment practice was executed on day 181 because until that point 
the employee had no cause of action. The act and intent had not yet been 
joined. Here, by contrast, Ledbetter’s cause of action was fully formed 
and present at the time that the discriminatory employment actions were 
taken against her, at which point she could have, and should have, sued. 
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Corp., 414 F. 3d 849 (CA8 2005) (rejecting inference of dis- 
crimination from performance evaluations); Cooper v. South- 
ern Co., 390 F. 3d 695, 7382-733 (CA11 2004) (same). This 
can be a subtle determination, and the passage of time may 
seriously diminish the ability of the parties and the factfinder 
to reconstruct what actually happened.* 

Ledbetter contends that employers would be protected by 
the equitable doctrine of laches, but Congress plainly did not 
think that laches was sufficient in this context. Indeed, Con- 
gress took a diametrically different approach, including in 
Title VII a provision allowing only a few months in most cases 
to file a charge with the EEOC. 42 U.S.C. §2000e—-5()(1). 

Ultimately, “experience teaches that strict adherence to 
the procedural requirements specified by the legislature is 
the best guarantee of evenhanded administration of the law.” 
Mohasco, supra, at 826. By operation of §§ 2000e—5(e)(1) 
and 2000e—5(f)(1), a Title VII “claim is time barred if it is 
not filed within these time limits.” Morgan, 536 U.S., at 
109; Electrical Workers, 429 U.S., at 236. We therefore re- 
ject the suggestion that an employment practice committed 
with no improper purpose and no discriminatory intent is 
rendered unlawful nonetheless because it gives some effect 
to an intentional discriminatory act that occurred outside 
the charging period. Ledbetter’s claim is, for this reason, 
untimely. 


“The dissent dismisses this concern, post, at 657-658, but this case illus- 
trates the problems created by tardy lawsuits. Ledbetter’s claims of sex 
discrimination turned principally on the misconduct of a single Goodyear 
supervisor, who, Ledbetter testified, retaliated against her when she re- 
jected his sexual advances during the early 1980’s, and did so again in 
the mid-1990’s when he falsified deficiency reports about her work. His 
misconduct, Ledbetter argues, was “a principal basis for [her] performance 
evaluation in 1997.” Brief for Petitioner 6; see also id., at 5-6, 8, 11 
(stressing the same supervisor’s misconduct). Yet, by the time of trial, 
this supervisor had died and therefore could not testify. A timely charge 
might have permitted his evidence to be weighed contemporaneously. 
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Ill 
A 


In advancing her two theories Ledbetter does not seri- 
ously contest the logic of Evans, Ricks, Lorance, and Mor- 
gan as set out above, but rather argues that our decision in 
Bazemore v. Friday, 478 U.S. 385 (1986) (per curiam), re- 
quires different treatment of her claim because it relates to 
pay. Ledbetter focuses specifically on our statement that 
“Telach week’s paycheck that delivers less to a black than to 
a similarly situated white is a wrong actionable under Title 
VII.” IJd., at 395. She argues that in Bazemore we adopted 
a “paycheck accrual rule” under which each paycheck, even 
if not accompanied by discriminatory intent, triggers a new 
EEOC charging period during which the complainant may 
properly challenge any prior discriminatory conduct that im- 
pacted the amount of that paycheck, no matter how long ago 
the discrimination occurred. On this reading, Bazemore dis- 
pensed with the need to prove actual discriminatory intent 
in pay cases and, without giving any hint that it was doing 
so, repudiated the very different approach taken previously 
in Evans and Ricks. Ledbetter’s interpretation is unsound. 

Bazemore concerned a disparate-treatment pay claim 
brought against the North Carolina Agricultural Exten- 
sion Service (Service). 478 U.S., at 389-390. Service em- 
ployees were originally segregated into “a white branch” and 
“a ‘Negro branch,’” with the latter receiving less pay, but 
in 1965 the two branches were merged. Id., at 390-391. 
After Title VII was extended to public employees in 1972, 
black employees brought suit claiming that pay disparities 
attributable to the old dual pay scale persisted. I/d., at 391. 
The Court of Appeals rejected this claim, which it inter- 
preted to be that the “‘discriminatory difference in salaries 
should have been affirmatively eliminated.’” Jd., at 395. 

This Court reversed in a per cwriam opinion, id., at 386- 
388, but all of the Members of the Court joined Justice Bren- 
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nan’s separate opinion, see id., at 388 (opinion concurring in 
part). Justice Brennan wrote: 


“The error of the Court of Appeals with respect to sal- 
ary disparities created prior to 1972 and perpetuated 
thereafter is too obvious to warrant extended discus- 
sion: that the Extension Service discriminated with re- 
spect to salaries prior to the time it was covered by 
Title VII does not excuse perpetuating that discrimina- 
tion after the Extension Service became covered by 
Title VII. To hold otherwise would have the effect of 
exempting from liability those employers who were his- 
torically the greatest offenders of the rights of blacks. 
A pattern or practice that would have constituted a vio- 
lation of Title VII, but for the fact that the statute had 
not yet become effective, became a violation upon Title 
VIVs effective date, and to the extent an employer con- 
tinued to engage in that act or practice, it is liable under 
that statute. While recovery may not be permitted for 
pre-1972 acts of discrimination, to the extent that this 
discrimination was perpetuated after 1972, liability may 
be imposed.” Jd., at 395 (emphasis in original). 


Far from adopting the approach that Ledbetter advances 
here, this passage made a point that was “too obvious to 
warrant extended discussion,” 7bid.; namely, that when an 
employer adopts a facially discriminatory pay structure that 
puts some employees on a lower scale because of race, the 
employer engages in intentional discrimination whenever it 
issues a check to one of these disfavored employees. An em- 
ployer that adopts and intentionally retains such a pay struc- 
ture can surely be regarded as intending to discriminate on 
the basis of race as long as the structure is used. 

Bazemore thus is entirely consistent with our prior prece- 
dents, as Justice Brennan’s opinion took care to point out. 
Noting that Evans turned on whether “‘any present viola- 
tion existled],’” Justice Brennan stated that the Bazemore 
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plaintiffs were alleging that the defendants “ha[d] not from 
the date of the Act forward made all their employment deci- 
sions in a wholly nondiscriminatory way,” 478 U.S., at 396- 
397, n. 6 (emphasis in original; internal quotation marks and 
brackets omitted)—which is to say that they had engaged 
in fresh discrimination. Justice Brennan added that the 
Court’s “holding in no sense g[ave] legal effect to the pre- 
1972 actions, but, consistent with Evans .. . focuse[d] on 
the present salary structure, which is illegal if it 7s a mere 
continuation of the pre-1965 discriminatory pay structure.” 
Id., at 397, n. 6 (emphasis added). 

The sentence in Justice Brennan’s opinion on which Led- 
better chiefly relies comes directly after the passage quoted 
above, and makes a similarly obvious point: 


“Hach week’s paycheck that delivers less to a black than 
to a similarly situated white is a wrong actionable under 
Title VII, regardless of the fact that this pattern was 
begun prior to the effective date of Title VII.” Id., at 
395-396.° 


5 That the focus in Bazemore was on a current violation, not the carrying 
forward of a past act of discrimination, was made clearly by the side opin- 
ion in the Court of Appeals: 


“(T]he majority holds, in effect, that because the pattern of discriminatory 
salaries here challenged originated before applicable provisions of the 
Civil Rights Act made their payment illegal, any ‘lingering effects’ of that 
earlier pattern cannot (presumably on an indefinitely maintained basis) 
be considered in assessing a challenge to post-act continuation of that 
pattern. 

“Hazelwood [School Dist. v. United States, 483 U.S. 299 (1977),] and 
Evans indeed made it clear that an employer cannot be found liable, or 
sanctioned with remedy, for employment decisions made before they were 
declared illegal or as to which the claimant has lost any right of action by 
lapse of time. For this reason it is generally true that, as the catch-phrase 
has it, Title VII imposed ‘no obligation to catch-up,’ i. e., affirmatively to 
remedy present effects of pre-Act discrimination, whether in composing a 
work force or otherwise. But those cases cannot be thought to insulate 
employment decisions that presently are illegal on the basis that at one 
time comparable decisions were legal when made by the particular em- 
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In other words, a freestanding violation may always be 
charged within its own charging period regardless of its con- 
nection to other violations. We repeated this same point 
more recently in Morgan: “The existence of past acts and 
the employee’s prior knowledge of their occurrence . . . does 
not bar employees from filing charges about related discrete 
acts so long as the acts are independently discriminatory and 
charges addressing those acts are themselves timely filed.” 
536 U.S., at 113.° Neither of these opinions stands for the 
proposition that an action not comprising an employment 
practice and alleged discriminatory intent is separately 
chargeable, just because it is related to some past act of 
discrimination. 

Ledbetter attempts to eliminate the obvious inconsisten- 
cies between her interpretation of Bazemore and the Evans/ 
Ricks/Lorance/Morgan line of cases on the ground that none 
of the latter cases involved pay raises, but the logic of our 
prior cases is fully applicable to pay cases. To take Evans 


ployer. It is therefore one thing to say that an employer who upon the 
effective date of Title VII finds itself with a racially unbalanced work-force 
need not act affirmatively to redress the balance; and quite another to say 
that it may also continue to make discriminatory hiring decisions because 
it was by that means that its present work force was composed. It may 
not, in short, under the Hazelwood/Evans principle continue practices now 
violative simply because at one time they were not.” Bazemore v. Fri- 
day, 751 F. 2d 662, 695-696 (CA4 1984) (Phillips, J., concurring in part and 
dissenting in part) (emphasis in original; footnotes omitted). 

®The briefs filed with this Court in Bazemore v. Friday, 478 U.S. 385 
(1986) (per curiam), further elucidate the point. The petitioners de- 
scribed the Service’s conduct as “[t]he continued use of a racially explicit 
base wage.” Brief for Petitioner Bazemore et al. in Bazemore v. Friday, 
O. T. 1985, No. 85-93, p. 33. The United States’ brief also properly distin- 
guished the commission of a discrete discriminatory act with continuing 
adverse results from the intentional carrying forward of a discriminatory 
pay system. Brief for Federal Petitioners in Bazemore v. Friday, O. T. 
1984, Nos. 85-93 and 85-428, p. 17. This case involves the former, not 
the latter. 
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as an example, the employee there was unlawfully termi- 
nated; this caused her to lose seniority; and the loss of senior- 
ity affected her wages, among other things. 4381 U.S., at 
555, n. 5 (“[S]leniority determine[s] a flight attendant’s wages; 
the duration and timing of vacations; rights to retention in 
the event of layoffs and rights to re-employment thereafter; 
and rights to preferential selection of flight assignments”). 
The relationship between past discrimination and adverse 
present effects was the same in Evans as it is here. Thus, 
the argument that Ledbetter urges us to accept here would 
necessarily have commanded a different outcome in Evans. 

Bazemore stands for the proposition that an employer vio- 
lates Title VII and triggers a new EEOC charging period 
whenever the employer issues paychecks using a discrimina- 
tory pay structure. But a new Title VII violation does not 
occur and a new charging period is not triggered when an 
employer issues paychecks pursuant to a system that is “fa- 
cially nondiscriminatory and neutrally applied.” Lorance, 
490 U.S., at 911. The fact that precharging period discrimi- 
nation adversely affects the calculation of a neutral factor 
(like seniority) that is used in determining future pay does 
not mean that each new paycheck constitutes a new violation 
and restarts the EEOC charging period. 

Because Ledbetter has not adduced evidence that Good- 
year initially adopted its performance-based pay system in 
order to discriminate on the basis of sex or that it later ap- 
plied this system to her within the charging period with any 
discriminatory animus, Bazemore is of no help to her. 
Rather, all Ledbetter has alleged is that Goodyear’s agents 
discriminated against her individually in the past and that 
this discrimination reduced the amount of later paychecks. 
Because Ledbetter did not file timely EEOC charges relating 
to her employer’s discriminatory pay decisions in the past, 
she cannot maintain a suit based on that past discrimination 
at this time. 
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The dissent also argues that pay claims are different. Its 
principal argument is that a pay discrimination claim is like 
a hostile work environment claim because both types of 
claims are “‘based on the cumulative effect of individual 
acts,’” post, at 648, but this analogy overlooks the critical 
conceptual distinction between these two types of claims. 
And although the dissent relies heavily on Morgan, the dis- 
sent’s argument is fundamentally inconsistent with Mor- 
gan’s reasoning. 

Morgan distinguished between “discrete” acts of discrimi- 
nation and a hostile work environment. A discrete act of 
discrimination is an act that in itself “constitutes a separate 
actionable ‘unlawful employment practice’” and that is tem- 
porally distinct. 536 U.S., at 114, 117. As examples we 
identified “termination, failure to promote, denial of transfer, 
or refusal to hire.” Jd., at 114. A hostile work environ- 
ment, on the other hand, typically comprises a succession of 
harassing acts, each of which “may not be actionable on its 
own.” In addition, a hostile work environment claim “can- 
not be said to occur on any particular day.” Id., at 115-116. 
In other words, the actionable wrong is the environment, 
not the individual acts that, taken together, create the 
environment.” 

Contrary to the dissent’s assertion, post, at 648-649, what 
Ledbetter alleged was not a single wrong consisting of a suc- 
cession of acts. Instead, she alleged a series of discrete dis- 


“Moreover, the proposed hostile salary environment claim would go far 
beyond Morgan’s limits. Morgan still required at least some of the dis- 
criminatorily motivated acts predicate to a hostile work environment claim 
to occur within the charging period. 536 U.S., at 117 (“Provided that an 
act contributing to the claim occurs within the filing period, the entire 
time period of the hostile environment may be considered by a court” 
(emphasis added)). But the dissent would permit claims where no one 
acted in any way with an improper motive during the charging period. 
Post, at 649, 657-658. 
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criminatory acts, see Brief for Petitioner 13, 15 (arguing that 
payment of each paycheck constituted a separate violation of 
Title VII), each of which was independently identifiable and 
actionable, and Morgan is perfectly clear that when an em- 
ployee alleges “serial violations,” 7. e., a series of actionable 
wrongs, a timely EEOC charge must be filed with respect to 
each discrete alleged violation. 536 U.S., at 118. 

While this fundamental misinterpretation of Morgan is 
alone sufficient to show that the dissent’s approach must be 
rejected, it should also be noted that the dissent is coy as to 
whether it would apply the same rule to all pay discrimina- 
tion claims or whether it would limit the rule to cases like 
Ledbetter’s, in which multiple discriminatory pay decisions 
are alleged. The dissent relies on the fact that Ledbetter 
was allegedly subjected to a series of discriminatory pay de- 
cisions over a period of time, and the dissent suggests that 
she did not realize for some time that she had been victim- 
ized. But not all pay cases share these characteristics. 

If, as seems likely, the dissent would apply the same rule 
in all pay cases, then, if a single discriminatory pay decision 
made 20 years ago continued to affect an employee’s pay 
today, the dissent would presumably hold that the employee 
could file a timely EEOC charge today. And the dissent 
would presumably allow this even if the employee had full 
knowledge of all the circumstances relating to the 20-year- 
old decision at the time it was made.® The dissent, it ap- 
pears, proposes that we adopt a special rule for pay cases 
based on the particular characteristics of one case that is 


’The dissent admits as much, responding only that an employer could 
resort to equitable doctrines such as laches. Post, at 657-658. But first, 
as we have noted, Congress has already determined that defense to be 
insufficient. Supra, at 632. Second, it is far from clear that a suit filed 
under the dissent’s theory, alleging that a paycheck paid recently within 
the charging period was itself a freestanding violation of Title VII because 
it reflected the effects of 20-year-old discrimination, would even be barred 
by laches. 
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certainly not representative of all pay cases and may not 
even be typical. We refuse to take that approach. 


IV 


In addition to the arguments previously discussed, Ledbet- 
ter relies largely on analogies to other statutory regimes and 
on extrastatutory policy arguments to support her “paycheck 
accrual rule.” 

A 


Ledbetter places significant weight on the EPA, which was 
enacted contemporaneously with Title VII and prohibits pay- 
ing unequal wages for equal work because of sex. 29 
U.S.C. §206). Stating that “the lower courts routinely 
hear [EPA] claims challenging pay disparities that first arose 
outside the limitations period,” Ledbetter suggests that we 
should hold that Title VII is violated each time an employee 
receives a paycheck that reflects past discrimination. Brief 
for Petitioner 34-35. 

The simple answer to this argument is that the EPA and 
Title VII are not the same. In particular, the EPA does not 
require the filing of a charge with the EEOC or proof of 
intentional discrimination. See § 206(d)(1) (asking only 
whether the alleged inequality resulted from “any other fac- 
tor other than sex”). Ledbetter originally asserted an EPA 
claim, but that claim was dismissed by the District Court 
and is not before us. If Ledbetter had pursued her EPA 
claim, she would not face the Title VII obstacles that she 
now confronts.? 


°The Magistrate Judge recommended dismissal of Ledbetter’s EPA 
claim on the ground that Goodyear had demonstrated that the pay dispar- 
ity resulted from Ledbetter’s consistently weak performance, not her sex. 
App. to Pet. for Cert. 7la-77a. The Magistrate Judge also recommended 
dismissing the Title VII disparate-pay claim on the same basis. Id., at 
65a-69a. Ledbetter objected to the Magistrate Judge’s disposition of the 
Title VII and EPA claims, arguing that the Magistrate Judge had improp- 
erly resolved a disputed factual issue. See Plaintiff’s Objections to Mag- 
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Ledbetter’s appeal to the Fair Labor Standards Act of 
1938 (FLSA) is equally unavailing. Stating that it is “well 
established that the statute of limitations for violations of 
the minimum wage and overtime provisions of the [FLSA] 
runs anew with each paycheck,” Brief for Petitioner 35, Led- 
better urges that the same should be true in a Title VII pay 
case. Again, however, Ledbetter’s argument overlooks the 
fact that an FLSA minimum wage or overtime claim does 
not require proof of a specific intent to discriminate. See 29 
U.S. C. §207 (establishing overtime rules); cf. §255(a) (estab- 
lishing 2-year statute of limitations for FLSA claims, except 
for claims of a “willful violation,” which may be commenced 
within 3 years). 

Ledbetter is on firmer ground in suggesting that we look 
to cases arising under the National Labor Relations Act 
(NLRA) since the NLRA provided a model for Title VII's 
remedial provisions and, like Title VII, requires the filing 
of a timely administrative charge (with the National Labor 
Relations Board) before suit may be maintained. Lorance, 
490 U.S., at 909; Ford Motor Co. v. EEOC, 458 U.S. 219, 226, 
n. 8 (1982). Cf. 29 U.S.C. $160(b) (“[NJo complaint shall 
issue based upon any unfair labor practice occurring more 
than six months prior to the filing of the charge with the 
Board”). 

Ledbetter argues that the NLRA’s 6-month statute of lim- 
itations begins anew for each paycheck reflecting a prior vio- 
lation of the statute, but our precedents suggest otherwise. 
In Machinists v. NERB, 362 U.S. 411, 416-417 (1960), we 


istrate Judge’s Report and Recommendation, 1 Record in No. 03-15264-G 
(CA11), Doc. 32. The District Court sustained this objection as to the 
“disparate pay” claim, but without specifically mentioning the EPA claim, 
which had been dismissed by the Magistrate Judge on the same basis. 
See App. to Pet. for Cert. 43a—44a. While the record is not entirely clear, 
it appears that at this point Ledbetter elected to abandon her EPA claim, 
proceeding to trial with only the Title VII disparate-pay claim, thus giving 
rise to the dispute the Court must now resolve. 
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held that “where conduct occurring within the limitations 
period can be charged to be an unfair labor practice only 
through reliance on an earlier unfair labor practicel,] the use 
of the earlier unfair labor practice [merely] serves to cloak 
with illegality that which was otherwise lawful.” This in- 
terpretation corresponds closely to our analysis in Evans 
and Ricks and supports our holding in the present case. 


B 


Ledbetter, finally, makes a variety of policy arguments in 
favor of giving the alleged victims of pay discrimination 
more time before they are required to file a charge with the 
EEOC. Among other things, she claims that pay discrimi- 
nation is harder to detect than other forms of employment 
discrimination.'° 

We are not in a position to evaluate Ledbetter’s policy ar- 
guments, and it is not our prerogative to change the way in 
which Title VII balances the interests of aggrieved employ- 
ees against the interest in encouraging the “prompt process- 
ing of all charges of employment discrimination,” Mohasco, 
447 U.S., at 825, and the interest in repose. 

Ledbetter’s policy arguments for giving special treatment 
to pay claims find no support in the statute and are inconsist- 
ent with our precedents.'! We apply the statute as written, 


10We have previously declined to address whether Title VII suits are 
amenable to a discovery rule. National Railroad Passenger Corporation 
v. Morgan, 536 U.S. 101, 114, n. 7 (2002). Because Ledbetter does not 
argue that such a rule would change the outcome in her case, we have no 
occasion to address this issue. 

11 Ledbetter argues that the EEOC’s endorsement of her approach in its 
Compliance Manual and in administrative adjudications merits deference. 
But we have previously declined to extend Chevron U.S. A. Inc. v. Natu- 
ral Resources Defense Council, Inc., 467 U.S. 837 (1984), deference to 
the Compliance Manual, Morgan, swpra, at 111, n. 6, and similarly decline 
to defer to the EEOC’s adjudicatory positions. The EEOC’s views in 
question are based on its misreading of Bazemore. See, e.g. Amft 
v. Mineta, No. 07A40116, 2006 WL 985183, *5 (EEOC Office of Fed. 
Operations, Apr. 6, 2006); Albritton v. Potter, No. 01444063, 2004 WL 
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and this means that any unlawful employment practice, in- 
cluding those involving compensation, must be presented to 
the EEOC within the period prescribed by statute. 


ok k *k 


For these reasons, the judgment of the Court of Appeals 
for the Eleventh Circuit is affirmed. 
It is so ordered. 


JUSTICE GINSBURG, with whom JUSTICE STEVENS, JUS- 
TICE SOUTER, and JUSTICE BREYER join, dissenting. 


Lilly Ledbetter was a supervisor at Goodyear Tire & 
Rubber’s plant in Gadsden, Alabama, from 1979 until her re- 
tirement in 1998. For most of those years, she worked as an 
area manager, a position largely occupied by men. Initially, 
Ledbetter’s salary was in line with the salaries of men per- 
forming substantially similar work. Over time, however, 
her pay slipped in comparison to the pay of male area manag- 
ers with equal or less seniority. By the end of 1997, Ledbet- 
ter was the only woman working as an area manager and the 
pay discrepancy between Ledbetter and her 15 male counter- 
parts was stark: Ledbetter was paid $3,727 per month; the 
lowest paid male area manager received $4,286 per month, 
the highest paid, $5,236. See 421 F. 3d 1169, 1174 (CA11 
2005); Brief for Petitioner 4. 

Ledbetter launched charges of discrimination before the 
Equal Employment Opportunity Commission (EEOC) in 
March 1998. Her formal administrative complaint specified 
that, in violation of Title VII, Goodyear paid her a discrimi- 


2983682, *2 (EEOC Office of Fed. Operations, Dec. 17, 2004). Agencies 
have no special claim to deference in their interpretation of our decisions. 
Reno v. Bossier Parish School Bd., 528 U.S. 320, 336, n. 5 (2000). Nor do 
we see reasonable ambiguity in the statute itself, which makes no distinc- 
tion between compensation and other sorts of claims and which clearly 
requires that discrete employment actions alleged to be unlawful be moti- 
vated “because of such individual’s ... sex.” 42 U.S.C. §2000e-2(a)(1). 
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natorily low salary because of her sex. See 42 U.S.C. 
§ 2000e-2(a)(1) (rendering it unlawful for an employer “to 
discriminate against any individual with respect to [her] 
compensation . . . because of such individual’s . . . sex”). 
That charge was eventually tried to a jury, which found it 
“more likely than not that [Goodyear] paid [Ledbetter] a[n] 
unequal salary because of her sex.” App. 102. In accord 
with the jury’s liability determination, the District Court en- 
tered judgment for Ledbetter for backpay and damages, plus 
counsel fees and costs. 

The Court of Appeals for the Eleventh Circuit reversed. 
Relying on Goodyear’s system of annual merit-based raises, 
the court held that Ledbetter’s claim, in relevant part, was 
time barred. 421 F. 3d, at 1171, 1182-1183. Title VII pro- 
vides that a charge of discrimination “shall be filed within 
[180] days after the alleged unlawful employment practice 
occurred.” 42 U.S.C. §2000e—5(e)(1).' Ledbetter charged, 
and proved at trial, that within the 180-day period, her pay 
was substantially less than the pay of men doing the same 
work. Further, she introduced evidence sufficient to estab- 
lish that discrimination against female managers at the 
Gadsden plant, not performance inadequacies on her part, 
accounted for the pay differential. See, e. g., App. 36-47, 51- 
68, 82-87, 90-98, 112-113. That evidence was unavailing, 
the Eleventh Circuit held, and the Court today agrees, be- 
cause it was incumbent on Ledbetter to file charges year 
by year, each time Goodyear failed to increase her salary 
commensurate with the salaries of male peers. Any annual 
pay decision not contested immediately (within 180 days), the 
Court affirms, becomes grandfathered, a fait accompli be- 
yond the province of Title VII ever to repair. 


1Tf the complainant has first instituted proceedings with a state or local 
agency, the filing period is extended to 300 days or 30 days after the denial 
of relief by the agency. 42 U.S.C. $2000e-5(e)(1). Because the 180-day 
period applies to Ledbetter’s case, that figure will be used throughout. 
See ante, at 622, 624. 
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The Court’s insistence on immediate contest overlooks 
common characteristics of pay discrimination. Pay dispari- 
ties often occur, as they did in Ledbetter’s case, in small 
increments; cause to suspect that discrimination is at work 
develops only over time. Comparative pay information, 
moreover, is often hidden from the employee’s view. Em- 
ployers may keep under wraps the pay differentials main- 
tained among supervisors, no less the reasons for those dif- 
ferentials. Small initial discrepancies may not be seen as 
meet for a federal case, particularly when the employee, try- 
ing to succeed in a nontraditional environment, is averse to 
making waves. 

Pay disparities are thus significantly different from ad- 
verse actions “such as termination, failure to promote, .. . or 
refusal to hire,” all involving fully communicated discrete 
acts, “easy to identify” as discriminatory. See National 
Railroad Passenger Corporation v. Morgan, 536 U.S. 101, 
114 (2002). It is only when the disparity becomes apparent 
and sizable, e. g., through future raises calculated as a per- 
centage of current salaries, that an employee in Ledbetter’s 
situation is likely to comprehend her plight and, therefore, 
to complain. Her initial readiness to give her employer the 
benefit of the doubt should not preclude her from later chal- 
lenging the then current and continuing payment of a wage 
depressed on account of her sex. 

On questions of time under Title VII, we have identified 
as the critical inquiries: “What constitutes an ‘unlawful em- 
ployment practice’ and when has that practice ‘occurred’?” 
Id., at 110. Our precedent suggests, and lower courts have 
overwhelmingly held, that the unlawful practice is the cur- 
rent payment of salaries infected by gender-based (or race- 
based) discrimination—a practice that occurs whenever a 
paycheck delivers less to a woman than to a similarly situ- 
ated man. See Bazemore v. Friday, 478 U.S. 385, 395 (1986) 
(Brennan, J., joined by all other Members of the Court, con- 
curring in part). 
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I 


Title VII proscribes as an “unlawful employment practice” 
discrimination “against any individual with respect to his 
compensation . .. because of such individual’s race, color, reli- 
gion, sex, or national origin.” 42 U.S.C. $2000e-2(a)(1). 
An individual seeking to challenge an employment prac- 
tice under this proscription must file a charge with the 
EEOC within 180 days “after the alleged unlawful employ- 
ment practice occurred.” §2000e—5(e)(1). See ante, at 624; 
supra, at 644, n. 1. 

Ledbetter’s petition presents a question important to the 
sound application of Title VII: What activity qualifies as an 
unlawful employment practice in cases of discrimination with 
respect to compensation. One answer identifies the pay- 
setting decision, and that decision alone, as the unlawful 
practice. Under this view, each particular salary-setting de- 
cision is discrete from prior and subsequent decisions, and 
must be challenged within 180 days on pain of forfeiture. 
Another response counts both the pay-setting decision and 
the actual payment of a discriminatory wage as unlawful 
practices. Under this approach, each payment of a wage or 
salary infected by sex-based discrimination constitutes an 
unlawful employment practice; prior decisions, outside the 
180-day charge-filing period, are not themselves actionable, 
but they are relevant in determining the lawfulness of con- 
duct within the period. The Court adopts the first view, see 
ante, at 621, 624, 628-629, but the second is more faithful to 
precedent, more in tune with the realities of the workplace, 
and more respectful of Title VII’s remedial purpose. 


A 


In Bazemore, we unanimously held that an employer, the 
North Carolina Agricultural Extension Service, committed 
an unlawful employment practice each time it paid black em- 
ployees less than similarly situated white employees. 478 
U.S., at 395 (opinion of Brennan, J.). Before 1965, the Ex- 
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tension Service was divided into two branches: a white 
branch and a “Negro branch.” IJd., at 390. Employees in 
the “Negro branch” were paid less than their white counter- 
parts. In response to the Civil Rights Act of 1964, which 
included Title VII, the State merged the two branches into 
a single organization, made adjustments to reduce the salary 
disparity, and began giving annual raises based on nondis- 
criminatory factors. Id., at 390-391, 394-395. Nonethe- 
less, “some pre-existing salary disparities continued to linger 
on.” Id., at 394 (internal quotation marks omitted). We re- 
jected the Court of Appeals’ conclusion that the plaintiffs 
could not prevail because the lingering disparities were sim- 
ply a continuing effect of a decision lawfully made prior to 
the effective date of Title VII. See zd., at 395-396. Rather, 
we reasoned, “[e]ach week’s paycheck that delivers less to a 
black than to a similarly situated white is a wrong actionable 
under Title VII.” Jd., at 395. Paychecks perpetuating past 
discrimination, we thus recognized, are actionable not simply 
because they are “related” to a decision made outside the 
charge-filing period, cf. ante, at 636, but because they dis- 
criminate anew each time they issue, see Bazemore, 478 
U.S., at 395-396, and n. 6; Morgan, 536 U.S., at 111-112. 

Subsequently, in Morgan, we set apart, for purposes of 
Title VII’s timely filing requirement, unlawful employment 
actions of two kinds: “discrete acts” that are “easy to iden- 
tify” as discriminatory, and acts that recur and are cumula- 
tive in impact. See 7d., at 110, 118-115. “[A] [dliscrete act] 
such as termination, failure to promote, denial of transfer, 
or refusal to hire,” izd., at 114, we explained, “‘occur[s]’ on 
the day that it ‘happen[s].’ A party, therefore, must file 
a charge within... 180... days of the date of the act or 
lose the ability to recover for it.” Jd., at 110; see id., at 
113 (“[Dliscrete discriminatory acts are not actionable if time 
barred, even when they are related to acts alleged in timely 
filed charges. Each discrete discriminatory act starts a new 
clock for filing charges alleging that act.”). 
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“(Diifferent in kind from discrete acts,” we made clear, 
are “claims .. . based on the cumulative effect of individual 
acts.” Id., at 115. The Morgan decision placed hostile 
work environment claims in that category. “Their very na- 
ture involves repeated conduct.” Jbid. “The unlawful em- 
ployment practice” in hostile work environment claims “can- 
not be said to occur on any particular day. It occurs over a 
series of days or perhaps years and, in direct contrast to 
discrete acts, a single act of harassment may not be action- 
able on its own.” Jbid. (internal quotation marks omitted). 
The persistence of the discriminatory conduct both indi- 
cates that management should have known of its existence 
and produces a cognizable harm. Jbid. Because the very 
nature of the hostile work environment claim involves re- 
peated conduct, 


“Tilt does not matter, for purposes of the statute, that 
some of the component acts of the hostile work environ- 
ment fall outside the statutory time period. Provided 
that an act contributing to the claim occurs within the 
filing period, the entire time period of the hostile envi- 
ronment may be considered by a court for the purposes 
of determining liability.” Jd., at 117. 


Consequently, although the unlawful conduct began in the 
past, “a charge may be filed at a later date and still encom- 
pass the whole.” bid. 

Pay disparities, of the kind Ledbetter experienced, have a 
closer kinship to hostile work environment claims than to 
charges of a single episode of discrimination. Ledbetter’s 
claim, resembling Morgan’s, rested not on one particular pay- 
check, but on “the cumulative effect of individual acts.” See 
id., at 115. See also Brief for Petitioner 18, 15-17, and n. 9 
(analogizing Ledbetter’s claim to the recurring and cu- 
mulative harm at issue in Morgan); Reply Brief for Pe- 
titioner 13 (istinguishing pay discrimination from “easy to 
identify” discrete acts (internal quotation marks omitted)). 
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She charged insidious discrimination building up slowly 
but steadily. See Brief for Petitioner 5-8. Initially in line 
with the salaries of men performing substantially the same 
work, Ledbetter’s salary fell 15 to 40 percent behind her 
male counterparts only after successive evaluations and 
percentage-based pay adjustments. See supra, at 643-644. 
Over time, she alleged and proved, the repetition of pay deci- 
sions undervaluing her work gave rise to the current dis- 
crimination of which she complained. Though component 
acts fell outside the charge-filing period, with each new pay- 
check, Goodyear contributed incrementally to the accumulat- 
ing harm. See Morgan, 536 U.S., at 117; Bazemore, 478 
U.S., at 395-396; cf. Hanover Shoe, Inc. v. United Shoe 
Machinery Corp., 392 U.S. 481, 502, n. 15 (1968).” 


B 


The realities of the workplace reveal why the discrimina- 
tion with respect to compensation that Ledbetter suffered 
does not fit within the category of singular discrete acts 
“easy to identify.” A worker knows immediately if she is 
denied a promotion or transfer, if she is fired or refused em- 
ployment. And promotions, transfers, hirings, and firings 
are generally public events, known to co-workers. When an 
employer makes a decision of such open and definitive char- 
acter, an employee can immediately seek out an explanation 
and evaluate it for pretext. Compensation disparities, in 
contrast, are often hidden from sight. It is not unusual, de- 
cisions in point illustrate, for management to decline to pub- 


2 National Railroad Passenger Corporation v. Morgan, 5386 U.S. 101, 
117 (2002), the Court emphasizes, required that “an act contributing to the 
claim occulr] within the [charge-]filing period.” Ante, at 638, and n. 7 
(emphasis deleted; internal quotation marks omitted). Here, each pay- 
check within the filing period compounded the discrimination Ledbetter 
encountered, and thus contributed to the “actionable wrong,” 7. e., the suc- 
cession of acts composing the pattern of discriminatory pay, of which she 
complained. 
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lish employee pay levels, or for employees to keep private 
their own salaries. See, e.g., Goodwin v. General Motors 
Corp., 275 F. 3d 1005, 1008-1009 (CA10 2002) (plaintiff did 
not know what her colleagues earned until a printout listing 
of salaries appeared on her desk, seven years after her start- 
ing salary was set lower than her co-workers’ salaries); 
McMillan v. Massachusetts Soc. for Prevention of Cruelty 
to Animals, 140 F. 3d 288, 296 (CA1 1998) (plaintiff worked 
for employer for years before learning of salary disparity 
published in a newspaper).® ‘Tellingly, as the record in this 
case bears out, Goodyear kept salaries confidential; employ- 
ees had only limited access to information regarding their 
colleagues’ earnings. App. 56-57, 89. 

The problem of concealed pay discrimination is particu- 
larly acute where the disparity arises not because the female 
employee is flatly denied a raise but because male coun- 
terparts are given larger raises. Having received a pay 
increase, the female employee is unlikely to discern at once 
that she has experienced an adverse employment decision. 
She may have little reason even to suspect discrimination 
until a pattern develops incrementally and she ultimately be- 
comes aware of the disparity. Even if an employee suspects 
that the reason for a comparatively low raise is not perform- 
ance but sex (or another protected ground), the amount 
involved may seem too small, or the employer’s intent too 
ambiguous, to make the issue immediately actionable—or 
winnable. 

Further separating pay claims from the discrete employ- 
ment actions identified in Morgan, an employer gains from 
sex-based pay disparities in a way it does not from a discrim- 
inatory denial of promotion, hiring, or transfer. When a 


3See also Bierman & Gely, “Love, Sex and Politics? Sure. Salary? No 
Way”: Workplace Social Norms and the Law, 25 Berkeley J. Emp. & Lab. 
L. 167, 168, 171 (2004) (one-third of private sector employers have adopted 
specific rules prohibiting employees from discussing their wages with 
co-workers; only one in ten employers has adopted a pay openness policy). 
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male employee is selected over a female for a higher level 
position, someone still gets the promotion and is paid a 
higher salary; the employer is not enriched. But when a 
woman is paid less than a similarly situated man, the em- 
ployer reduces its costs each time the pay differential is 
implemented. Furthermore, decisions on promotions, like 
decisions installing seniority systems, often implicate the 
interests of third-party employees in a way that pay differ- 
entials do not. Cf. Teamsters v. United States, 431 U.S. 324, 
352-353 (1977) (recognizing that seniority systems involve 
“vested ... rights of employees” and concluding that Title 
VII was not intended to “destroy or water down” those 
rights). Disparate pay, by contrast, can be remedied at any 
time solely at the expense of the employer who acts in a 
discriminatory fashion. 


C 


In light of the significant differences between pay dispari- 
ties and discrete employment decisions of the type identified 
in Morgan, the cases on which the Court relies hold no sway. 
See ante, at 625-629 (discussing United Air Lines, Inc. v. 
Evans, 431 U.S. 553 (1977), Delaware State College v. Ricks, 
449 U.S. 250 (1980), and Lorance v. AT&T Technologies, Inc., 
490 U.S. 900 (1989)). Evans and Ricks both involved a sin- 
gle, immediately identifiable act of discrimination: in Evans, 
a constructive discharge, 431 U.S., at 554; in Ricks, a denial 
of tenure, 449 U.S., at 252. In each case, the employee filed 
charges well after the discrete discriminatory act occurred: 
When United Airlines forced Evans to resign because of its 
policy barring married female flight attendants, she filed no 
charge; only four years later, when Evans was rehired, did 
she allege that the airline’s former no-marriage rule was un- 
lawful and therefore should not operate to deny her seniority 
credit for her prior service. See Hvans, 431 U.S., at 554- 
557. Similarly, when Delaware State College denied Ricks 
tenure, he did not object until his terminal contract came to 
an end, one year later. Ricks, 449 U.S., at 253-254, 257-258. 


652 LEDBETTER v. GOODYEAR TIRE & RUBBER CO. 


GINSBURG, J., dissenting 


No repetitive, cumulative discriminatory employment prac- 
tice was at issue in either case. See Evans, 431 U.S., at 
557-558; Ricks, 449 U.S., at 258.4 

Lorance is also inapposite, for, in this Court’s view, it too 
involved a one-time discrete act: the adoption of a new se- 
niority system that “had its genesis in sex discrimination.” 
See 490 U.S., at 902, 905 (internal quotation marks omitted). 
The Court’s extensive reliance on Lorance, ante, at 626-629, 
633, 636-637, moreover, is perplexing for that decision is no 
longer effective: In the 1991 Civil Rights Act, Congress su- 
perseded Lorance’s holding. $112, 105 Stat. 1079 (Codified 
as amended at 42 U.S. C. §2000e—5(e)(2)). Repudiating our 
judgment that a facially neutral seniority system adopted 
with discriminatory intent must be challenged immediately, 
Congress provided: 


“For purposes of this section, an unlawful employment 
practice occurs ... when the seniority system is adopted, 
when an individual becomes subject to the seniority 
system, or when a person aggrieved is injured by the 
application of the seniority system or provision of the 
system.” Ibid. 


Congress thus agreed with the dissenters in Lorance that 
“the harsh reality of [that] decision” was “glaringly at odds 
with the purposes of Title VII.” 490 U.S., at 914 (opinion 


4The Court also relies on Machinists v. NLRB, 362 U.S. 411 (1960), 
which like Evans and Ricks, concerned a discrete act: the execution of a 
collective-bargaining agreement containing a union security clause. 362 
U.S., at 412, 417. In Machinists, it was undisputed that under the Na- 
tional Labor Relations Act (NLRA), a union and an employer may not 
agree to a union security clause “if at the time of original execution the 
union does not represent a majority of the employees in the [bargaining] 
unit.” Id., at 412-414, 417. The complainants, however, failed to file a 
charge within the NLRA’s six-month charge-filing period; instead, they 
filed charges 10 and 12 months after the execution of the agreement, ob- 
jecting to its subsequent enforcement. See id., at 412, 414. Thus, as in 
Evans and Ricks, but in contrast to Ledbetter’s case, the employment 
decision at issue was easily identifiable and occurred on a single day. 
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of Marshall, J.). See also $3, 105 Stat. 1071 (1991 Civil 
Rights Act was designed “to respond to recent decisions of 
the Supreme Court by expanding the scope of relevant civil 
rights statutes in order to provide adequate protection to 
victims of discrimination”). 

True, § 112 of the 1991 Civil Rights Act directly addressed 
only seniority systems. See ante, at 627, and n. 2. But 
Congress made clear (1) its view that this Court had unduly 
contracted the scope of protection afforded by Title VII and 
other civil rights statutes, and (2) its aim to generalize the 
ruling in Bazemore. As the Senate Report accompanying 
the proposed Civil Rights Act of 1990, the precursor to the 
1991 Act, explained: 


“Where, as was alleged in Lorance, an employer adopts 
a rule or decision with an unlawful discriminatory mo- 
tive, each application of that rule or decision is a new 
violation of the law. In Bazemore..., for example,... 
the Supreme Court properly held that each application 
of th[e] racially motivated salary structure, 7. e., each 
new paycheck, constituted a distinct violation of Title 
VII. Section 7(a)(2) generalizes the result correctly 
reached in Bazemore.” Civil Rights Act of 1990, 
S. Rep. No. 101-815, p. 54 (1990).° 


See also 187 Cong. Rec. 29046, 29047 (1991) (Sponsors’ In- 
terpretative Memorandum) (“This legislation should be 
interpreted as disapproving the extension of /Lorance] to 
contexts outside of seniority systems.”). But cf. ante, at 637 
(relying on Lorance to conclude that “when an employer is- 
sues paychecks pursuant to a system that is facially nondis- 
criminatory and neutrally applied” a new Title VII violation 
does not occur (internal quotation marks omitted)). 

Until today, in the more than 15 years since Congress 
amended Title VII, the Court had not once relied upon 


5No Senate Report was submitted with the Civil Rights Act of 1991, 
which was in all material respects identical to the proposed 1990 Act. 
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Lorance. It is mistaken to do so now. Just as Congress’ 
“goals in enacting Title VII... never included conferring 
absolute immunity on discriminatorily adopted seniority sys- 
tems that survive their first [180] days,” 490 U.S., at 914 
(Marshall, J., dissenting), Congress never intended to immu- 
nize forever discriminatory pay differentials unchallenged 
within 180 days of their adoption. This assessment gains 
weight when one comprehends that even a relatively minor 
pay disparity will expand exponentially over an employee’s 
working life if raises are set as a percentage of prior pay. 

A clue to congressional intent can be found in Title VII’s 
backpay provision. The statute expressly provides that 
backpay may be awarded for a period of up to two years 
before the discrimination charge is filed. 42 U.S.C. 
§ 2000e-5(g)(1) (“Back pay liability shall not accrue from a 
date more than two years prior to the filing of a charge with 
the Commission.”). This prescription indicates that Con- 
gress contemplated challenges to pay discrimination com- 
mencing before, but continuing into, the 180-day filing pe- 
riod. See Morgan, 536 U.S., at 119 (“If Congress intended 
to limit liability to conduct occurring in the period within 
which the party must file the charge, it seems unlikely that 
Congress would have allowed recovery for two years of back- 
pay.”). As we recognized in Morgan, “the fact that Con- 
egress expressly limited the amount of recoverable damages 
elsewhere to a particular time period [1. e., two years] indi- 
cates that the [180-day] timely filing provision was not meant 
to serve as a specific limitation . . . [on] the conduct that may 
be considered.” Jbid. 

D 


In tune with the realities of wage discrimination, the 
Courts of Appeals have overwhelmingly judged as a present 
violation the payment of wages infected by discrimination: 
Each paycheck less than the amount payable had the em- 
ployer adhered to a nondiscriminatory compensation regime, 
courts have held, constitutes a cognizable harm. See, e. g., 
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Forsyth v. Federation Employment and Guidance Serv., 409 
F. 3d 565, 573 (CA2 2005) (“Any paycheck given within the 
[charge-filing] period .. . would be actionable, even if based 
on a discriminatory pay scale set up outside of the statutory 
period.”); Shea v. Rice, 409 F. 3d 448, 452-453 (CADC 2005) 
(“[An] employer commits] a separate unlawful employment 
practice each time he pa[ys] one employee less than another 
for a discriminatory reason” (citing Bazemore, 478 U.S., at 
396)); Goodwin, 275 F. 3d, at 1009-1010 (“/Bazemore] has 
taught a crucial distinction with respect to discriminatory 
disparities in pay, establishing that a discriminatory salary 
is not merely a lingering effect of past discrimination—in- 
stead it is itself a continually recurring violation. .. . [E]Jach 
race-based discriminatory salary payment constitutes a fresh 
violation of Title VII.” (footnote omitted)); Anderson v. Zu- 
bieta, 180 F. 3d 329, 3835 (CADC 1999) (“The Courts of 
Appeals have repeatedly reached the . . . conclusion” that 
pay discrimination is “actionable upon receipt of each pay- 
check.”); accord Hildebrandt v. Illinois Dept. of Natural Re- 
sources, 347 F. 3d 1014, 1025-1029 (CAT 2008); Cardenas v. 
Massey, 269 F. 3d 251, 257 (CA8 2001); Ashley v. Boyle’s 
Famous Corned Beef Co., 66 F. 3d 164, 167-168 (CA8 1995) 
(en bane); Brinkley-Obu v. Hughes Training, Inc., 36 F. 3d 
336, 347-349 (CA4 1994); Gibbs v. Pierce Cty. Law Enforce- 
ment Support Agcy., 785 F. 2d 13896, 13899-1400 (CA9 1986). 

Similarly in line with the real-world characteristics of pay 
discrimination, the EEOC—the federal agency responsible 
for enforcing Title VII, see, e.g., 42 U.S.C. §§2000e-5(f), 
2000e-12(a)—has interpreted the Act to permit employees 
to challenge disparate pay each time it is received. The 
EEOC’s Compliance Manual provides that “[rlepeated occur- 
rences of the same discriminatory employment action, such 
as discriminatory paychecks, can be challenged as long as 
one discriminatory act occurred within the charge filing 
period.” 2 EEOC Compliance Manual §2-IV-C(1)(a), 
p. 605:0024, and n. 183 (2006); cf. id., $10-III, p. 6383:0002 
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(Title VII requires an employer to eliminate pay disparities 
attributable to a discriminatory system, even if that system 
has been discontinued). 

The EEOC has given effect to its interpretation in a se- 
ries of administrative decisions. See Albritton v. Potter, 
No. 01444063, 2004 WL 2983682, *2 (EEOC Office of Fed. 
Operations, Dec. 17, 2004) (although disparity arose and em- 
ployee became aware of the disparity outside the charge- 
filing period, claim was not time barred because “[e]ach pay- 
check that complainant receives which is less than that of 
similarly situated employees outside of her protected classes 
could support a claim under Title VII if discrimination is 
found to be the reason for the pay discrepancy.” (citing Baze- 
more, 478 U.S., at 396)). See also Bynum-Doles v. Winter, 
No. 014539738, 2006 WL 2096290 (EEOC Office of Fed. Oper- 
ations, July 18, 2006); Ward v. Potter, No. 01460047, 2006 
WL 721992 (KEOC Office of Fed. Operations, Mar. 10, 2006). 
And in this very case, the EEOC urged the Eleventh Circuit 
to recognize that Ledbetter’s failure to challenge any partic- 
ular pay-setting decision when that decision was made “does 
not deprive her of the right to seek relief for discriminatory 
paychecks she received in 1997 and 1998.” Brief of EEOC 
in Support of Petition for Rehearing and Suggestion for Re- 
hearing En Bane, in No. 08-15264-GG (CA11), p. 14 (herein- 
after EEOC Brief) (citing Morgan, 536 U.S., at 1138).° 


®The Court dismisses the EEOC’s considerable “experience and in- 
formed judgment,” Firefighters v. Cleveland, 478 U.S. 501, 518 (1986) 
(internal quotation marks omitted), as unworthy of any deference in this 
case, see ante, at 642-643, n. 11. But the EEOC’s interpretations mirror 
workplace realities and merit at least respectful attention. In any event, 
the level of deference due the EEOC here is an academic question, for the 
agency’s conclusion that Ledbetter’s claim is not time barred is the best 
reading of the statute even if the Court “were interpreting [Title VII] 
from scratch.” See Edelman v. Lynchburg College, 535 U.S. 106, 114 
(2002); see swpra, at 646-655 and this page. 
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II 


The Court asserts that treating pay discrimination as a 
discrete act, limited to each particular pay-setting decision, 
is necessary to “protec[t] employers from the burden of de- 
fending claims arising from employment decisions that are 
long past.” Ante, at 630 (quoting Ricks, 449 U.S., at 256- 
257). But the discrimination of which Ledbetter complained 
is not long past. As she alleged, and as the jury found, 
Goodyear continued to treat Ledbetter differently because 
of sex each pay period, with mounting harm. Allowing em- 
ployees to challenge discrimination “that extend[s] over long 
periods of time,” into the charge-filing period, we have pre- 
viously explained, “does not leave employers defenseless” 
against unreasonable or prejudicial delay. Morgan, 536 
U.S., at 121. Employers disadvantaged by such delay may 
raise various defenses. Jd., at 122. Doctrines such as 
“waiver, estoppel, and equitable tolling” “allow us to honor 
Title VII’s remedial purpose without negating the particular 
purpose of the filing requirement, to give prompt notice to 
the employer.” Jd., at 121 (quoting Zipes v. Trans World 
Airlines, Inc., 455 U.S. 385, 398 (1982)); see 536 U.S., at 121 
(defense of laches may be invoked to block an employee’s suit 
“Sf he unreasonably delays in filing [charges] and as a result 
harms the defendant”); EEOC Brief 15 (“[I]f Ledbetter un- 
reasonably delayed challenging an earlier decision, and that 
delay significantly impaired Goodyear’s ability to defend it- 
self... Goodyear can raise a defense of laches... .”).” 

In a last-ditch argument, the Court asserts that this dis- 
sent would allow a plaintiff to sue on a single decision made 


“Further, as the EEOC appropriately recognized in its brief to the Elev- 
enth Circuit, Ledbetter’s failure to challenge particular pay raises within 
the charge-filing period “significantly limit[s] the relief she can seek. By 
waiting to file a charge, Ledbetter lost her opportunity to seek relief for 
any discriminatory paychecks she received between 1979 and late 1997.” 
EEOC Brief 14. See also swpra, at 654-656. 
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20 years ago “even if the employee had full knowledge of all 
the circumstances relating to the .. . decision at the time it 
was made.” Ante, at 639. It suffices to point out that the 
defenses just noted would make such a suit foolhardy. No 
sensible judge would tolerate such inexcusable neglect. See 
Morgan, 536 U.S., at 121 (“In such cases, the federal courts 
have the discretionary power .. . to locate a just result in 
light of the circumstances peculiar to the case.” (internal 
quotation marks omitted)). 

Ledbetter, the Court observes, ante, at 640-641, n. 9, 
dropped an alternative remedy she could have pursued: Had 
she persisted in pressing her claim under the Equal Pay Act 
of 1963 (EPA), 29 U.S.C. $206), she would not have en- 
countered a time bar.® See ante, at 640 (“If Ledbetter had 
pursued her EPA claim, she would not face the Title VII 
obstacles that she now confronts.”); cf. Corning Glass Works 
v. Brennan, 417 U.S. 188, 208-210 (1974). Notably, the EPA 
provides no relief when the pay discrimination charged is 
based on race, religion, national origin, age, or disability. 
Thus, in truncating the Title VII rule this Court announced 
in Bazemore, the Court does not disarm female workers from 
achieving redress for unequal pay, but it does impede racial 
and other minorities from gaining similar relief.® 


8 Under the EPA, 29 U.S. C. §206(d), which is subject to the Fair Labor 
Standards Act’s time prescriptions, a claim charging denial of equal pay 
accrues anew with each paycheck. 1B. Lindemann & P. Grossman, Em- 
ployment Discrimination Law 529 (3d ed. 1996); cf. 29 U.S. C. §255(a) (pre- 
scribing a two-year statute of limitations for violations generally, but a 
three-year limitation period for willful violations). 

®For example, under today’s decision, if a black supervisor initially re- 
ceived the same salary as his white colleagues, but annually received 
smaller raises, there would be no right to sue under Title VII outside the 
180-day window following each annual salary change, however strong the 
cumulative evidence of discrimination might be. The Court would thus 
force plaintiffs, in many cases, to sue too soon to prevail, while cutting 
them off as time barred once the pay differential is large enough to enable 
them to mount a winnable case. 
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Furthermore, the difference between the EPA’s prohibi- 
tion against paying unequal wages and Title VII’s ban on 
discrimination with regard to compensation is not as large 
as the Court’s opinion might suggest. See ante, at 640. 
The key distinction is that Title VII requires a showing of 
intent. In practical effect, “if the trier of fact is in equipoise 
about whether the wage differential is motivated by gender 
discrimination,” Title VII compels a verdict for the em- 
ployer, while the EPA compels a verdict for the plaintiff. 2 
C. Sullivan, M. Zimmer, & R. White, Employment Discrimi- 
nation: Law and Practice §7.08[F][3], p. 582 (8d ed. 2002). 
In this case, Ledbetter carried the burden of persuading the 
jury that the pay disparity she suffered was attributable to 
intentional sex discrimination. See supra, at 648-644; infra 
this page and 660. 

II 


To show how far the Court has strayed from interpretation 
of Title VII with fidelity to the Act’s core purpose, I return 
to the evidence Ledbetter presented at trial. Ledbetter 
proved to the jury the following: She was a member of a 
protected class; she performed work substantially equal to 
work of the dominant class (men); she was compensated less 
for that work; and the disparity was attributable to gender- 
based discrimination. See supra, at 648-644. 

Specifically, Ledbetter’s evidence demonstrated that her 
current pay was discriminatorily low due to a long series 
of decisions reflecting Goodyear’s pervasive discrimination 
against women managers in general and Ledbetter in partic- 
ular. Ledbetter’s former supervisor, for example, admitted 
to the jury that Ledbetter’s pay, during a particular one-year 
period, fell below Goodyear’s minimum threshold for her po- 
sition. App. 93-97. Although Goodyear claimed the pay 
disparity was due to poor performance, the supervisor ac- 
knowledged that Ledbetter received a “Top Performance 
Award” in 1996. Id., at 90-93. The jury also heard testi- 
mony that another supervisor—who evaluated Ledbetter in 
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1997 and whose evaluation led to her most recent raise de- 
nial—was openly biased against women. Id., at 46, 77-82. 
And two women who had previously worked as managers at 
the plant told the jury they had been subject to pervasive 
discrimination and were paid less than their male counter- 
parts. One was paid less than the men she supervised. Id., 
at 51-68. Ledbetter herself testified about the discrimina- 
tory animus conveyed to her by plant officials. Toward the 
end of her career, for instance, the plant manager told 
Ledbetter that the “plant did not need women, that [women] 
didn’t help it, [and] caused problems.” Jd., at 36.1° After 
weighing all the evidence, the jury found for Ledbetter, 
concluding that the pay disparity was due to intentional 
discrimination. 

Yet, under the Court’s decision, the discrimination Ledbet- 
ter proved is not redressable under Title VII. Each and 
every pay decision she did not immediately challenge wiped 
the slate clean. Consideration may not be given to the cu- 
mulative effect of a series of decisions that, together, set her 
pay well below that of every male area manager. Know- 
ingly carrying past pay discrimination forward must be 
treated as lawful conduct. Ledbetter may not be compen- 
sated for the lower pay she was in fact receiving when she 
complained to the EEOC. Nor, were she still employed by 
Goodyear, could she gain, on the proof she presented at trial, 
injunctive relief requiring, prospectively, her receipt of the 
same compensation men receive for substantially similar 
work. The Court’s approbation of these consequences is to- 
tally at odds with the robust protection against workplace 
discrimination Congress intended Title VII to secure. See, 
e.g., Teamsters v. United States, 481 U.S., at 348 (“The pri- 
mary purpose of Title VII was to assure equality of employ- 
ment opportunities and to eliminate . . . discriminatory prac- 


10 Given this abundant evidence, the Court cannot tenably maintain that 
Ledbetter’s case “turned principally on the misconduct of a single Good- 
year supervisor.” See ante, at 632, n. 4. 


Cite as: 550 U.S. 618 (2007) 661 


GINSBURG, J., dissenting 


tices and devices ... .” (internal quotation marks omitted)); 
Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975) 
(“It is ... the purpose of Title VII to make persons whole 
for injuries suffered on account of unlawful employment 
discrimination.”). 

This is not the first time the Court has ordered a cramped 
interpretation of Title VII, incompatible with the statute’s 
broad remedial purpose. See supra, at 652-654. See also 
Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989) (su- 
perseded in part by the Civil Rights Act of 1991); Price 
Waterhouse v. Hopkins, 490 U.S. 228 (1989) (plurality opin- 
ion) (same); 1 B. Lindemann & P. Grossman, Employment 
Discrimination Law 2 (3d ed. 1996) (“A spate of Court deci- 
sions in the late 1980s drew congressional fire and resulted 
in demands for legislative change[,]” culminating in the 1991 
Civil Rights Act (footnote omitted)). Once again, the ball is 
in Congress’ court. As in 1991, the Legislature may act to 
correct this Court’s parsimonious reading of Title VII. 


of ok ok 


For the reasons stated, I would hold that Ledbetter’s claim 
is not time barred and would reverse the Eleventh Circuit’s 
judgment. 


REPORTER’S NOTE 


The next page is purposely numbered 901. The numbers between 661 
and 901 were intentionally omitted, in order to make it possible to publish 
the orders with permanent page numbers, thus making the official cita- 
tions available upon publication of the preliminary prints of the United 
States Reports. 


ORDERS FOR APRIL 23 THROUGH 
MAY 29, 2007 


APRIL 23, 2007 


Certiorari Granted—Vacated and Remanded 


No. 05-730. HERRING, COMMONWEALTH’S ATTORNEY FOR THE 
CITY OF RICHMOND, VIRGINIA, ET AL. v. RICHMOND MEDICAL 
CENTER FOR WOMEN ET AL. C. A. 4th Cir. Reported below: 
409 F. 3d 619; and 

No. 05-1124. NrIxon, ATTORNEY GENERAL OF MISSOURI v. RE- 
PRODUCTIVE HEALTH SERVICES OF PLANNED PARENTHOOD OF 
THE ST. LOUIS REGION, INC., ET AL. C. A. 8th Cir. Reported 
below: 429 F. 8d 803. Certiorari granted, judgments vacated, and 
cases remanded for further consideration in light of Gonzales v. 
Carhart, ante, p. 124. 


No. 05-766. APCC SERVICES, INC., ET AL. v. SPRINT COMMU- 
NICATIONS Co., L. P., ET AL. C. A. D.C. Cir. Certiorari granted, 
judgment vacated, and case remanded for further consideration 
in light of Global Crossing Telecommunications, Inc. v. Metro- 
phones Telecommunications, Inc., ante, p. 45. Reported below: 
418 F. 3d 1238. 


No. 06-9516. HER v. CALIFORNIA. Ct. App. Cal., 5th App. 
Dist.; and 

No. 06-9559. ESCAMILLA v. CALIFORNIA. Ct. App. Cal., 2d 
App. Dist. Motions of petitioners for leave to proceed in forma 
pauperis granted. Certiorari granted, judgments vacated, and 
cases remanded for further consideration in light of Cunningham 
v. California, 549 U.S. 270 (2007). 


Certiorari Dismissed 


No. 06-9939. JERRY v. WILLIAMSON ET AL. C. A. 3d Cir. 
Motion of petitioner for leave to proceed in forma pauperis de- 
nied, and certiorari dismissed. See this Court’s Rule 39.8. Re- 
ported below: 211 Fed. Appx. 110. 
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Miscellaneous Orders 


No. 06A914 (06-9969). MUHAMMAD v. MARYLAND ATTORNEY 
GRIEVANCE COMMISSION. Ct. App. Md. Application for stay, ad- 
dressed to JUSTICE KENNEDY and referred to the Court, denied. 


No. 06M86. NICHOLAS v. NATIONAL SECURITY AGENCY; and 
No. 06M87. BETHEL ET UX. v. CLEAR CHANNEL COMMUNICA- 
TIONS, INC., DBA WPMI TV-15, ET AL. Motions to direct the 
Clerk to file petitions for writs of certiorari out of time denied. 


No. 06-10380. IN RE HADLEY. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. As peti- 
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat- 
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U.S. 1 (1992) (per curiam). JUSTICE STEVENS dissents. See 
id., at 4, and cases cited therein. 


. 06-1146. IN RE DUBIN; 

. 06-9527. IN RE GIMBI; 

. 06-9570. IN RE LANE; 

. 06-9619. IN RE FRANKS; 

. 06-9713. IN RE TAYLOR; 

. 06-9718. IN RE THOMPSON; 

. 06-10125. IN RE SHERMAN; and 

. 06-10129. IN RE NEAL. Petitions for writs of manda- 
mus denied. 


ZZZZZZZZ 
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No. 06-9721. IN RE SHEMONSKY. Motion of petitioner for 
leave to proceed in forma pauperis denied, and petition for writ 
of mandamus dismissed. See this Court’s Rule 39.8. 


Certiorari Granted 

No. 06-1005. UNITED STATES v. SANTOS ET AL. C. A. 7th Cir. 
Certiorari granted. Reported below: 461 F. 3d 886. 
Certiorari Denied 


No. 06-306. SAWICKI v. MORGAN STATE UNIVERSITY ET AL. 
C. A. 4th Cir. Certiorari denied. Reported below: 170 Fed. 
Appx. 271. 
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No. 06-600. SCHNEIDER v. VIRGINIA. Sup. Ct. Va. Certio- 
rari denied. 


No. 06-691. UNITED STATES EX REL. NEW v. GATES, SECRE- 
TARY OF DEFENSE, ET AL. C. A. D. C. Cir. Certiorari denied. 
Reported below: 448 F. 3d 403. 


No. 06-770. FLORIDA v. HARDEN ET AL. Sup. Ct. Fla. Cer- 
tiorari denied. Reported below: 938 So. 2d 480. 


No. 06-778. MUELLER v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 463 F. 3d 887. 


No. 06-827. HRASKY v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 453 F. 3d 1099. 


No. 06-853. CHEMTURA CANADA Co./CIE, FKA CROMPTON 
Co./CIE, FKA UNIROYAL CHEMICAL LTD. v. UNITED STATES 
ET AL.; 

No. 06-865. HERCULES INC. v. UNITED STATES; and 

No. 06-1014. CHEMTURA CANADA Co./CIE, FKA CROMPTON 
Co./CIE, AKA UNIROYAL CHEMICAL LTD. v. UNITED STATES 
ET AL. C. A. 8th Cir. Certiorari denied. Reported below: 453 
F. 3d 1081. 


No. 06-985. PETRUSKA v. GANNON UNIVERSITY ET AL. C. A. 
3d Cir. Certiorari denied. Reported below: 462 F. 3d 294. 


No. 06-1006. UNIVERSITY OF PHOENIX v. UNITED STATES EX 
REL. HENDOW ET AL. C. A. 9th Cir. Certiorari denied. Re- 
ported below: 461 F. 3d 1166. 


No. 06-1036. TAYLOR v. CITY OF FALMOUTH, KENTUCKY, 
ET AL. C. A. 6th Cir. Certiorari denied. Reported below: 187 
Fed. Appx. 596. 


No. 06-1134. PALMIERI v. NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION ET AL. App. Div., Sup. Ct. 
N. Y., 2d Jud. Dept. Certiorari denied. Reported below: 31 App. 
Div. 3d 647, 819 N. Y. S. 2d 76. 


No. 06-1135. PALMIERI v. NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION. App. Div., Sup. Ct. N. Y., 2d 
Jud. Dept. Certiorari denied. Reported below: 31 App. Div. 3d 
645, 820 N. Y. S. 2d 77. 
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No. 06-1187. ARRALEH v. RAMSEY COUNTY, MINNESOTA, 
ET AL. C. A. 8th Cir. Certiorari denied. Reported below: 461 
F. 3d 967. 


No. 06-1143. ALLEGIS REALTY INVESTORS ET AL. v. NOVAK 
ET AL. Sup. Ct. Ill. Certiorari denied. Reported below: 223 
Ill. 2d 318, 860 N. E. 2d 246. 


No. 06-1144. UTAH SHARED ACCESS ALLIANCE v. CARPEN- 
TER, MANAGER, SALT LAKE FIELD OFFICE OF THE BUREAU OF 
LAND MANAGEMENT, ET AL. C. A. 10th Cir. Certiorari denied. 
Reported below: 463 F. 3d 1125. 


No. 06-1145. BENDER ET AL. v. HECHT’S DEPARTMENT 
STORES. C. A. 6th Cir. Certiorari denied. Reported below: 
455 F. 3d 612. 


No. 06-1150. ECKELBERRY, BENEFICIARY v. RELIASTAR LIFE 
INSURANCE Co. C. A. 4th Cir. Certiorari denied. Reported 
below: 469 F. 3d 340. 


No. 06-1152. LINH DAO ET AL. v. WASHINGTON TOWNSHIP 
HEALTHCARE DISTRICT ET AL. Ct. App. Cal., Ist App. Dist. 
Certiorari denied. 


No. 06-1158. STROUP, DIRECTOR, SOUTH CAROLINA DEPART- 
MENT OF ARCHIVES AND HISTORY, ET AL. v. WILLCOX ET AL. 
C. A. 4th Cir. Certiorari denied. Reported below: 467 F. 3d 409. 


No. 06-1212. Two TREES ET AL. v. BUILDERS TRANSPORT, 
Inc. C. A. 11th Cir. Certiorari denied. Reported below: 471 
F. 3d 1178. 


No. 06-1225. CUMMINGS v. EQUITABLE LIFE & CASUALTY IN- 
SURANCE Co. C. A. 10th Cir. Certiorari denied. Reported 
below: 177 Fed. Appx. 794. 


No. 06-1233. AMOS v. VIRGINIA EMPLOYMENT COMMISSION 
ET AL. C. A. 4th Cir. Certiorari denied. Reported below: 194 
Fed. Appx. 118. 


No. 06-1260. WHITE v. ARKANSAS. Sup. Ct. Ark. Certiorari 
denied. Reported below: 367 Ark. 595, 242 S. W. 3d 240. 


No. 06-1273. MaAgor v. INTERNAL REVENUE SERVICE ET AL. 
C. A. 9th Cir. Certiorari denied. Reported below: 201 Fed. 
Appx. 564. 
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No. 06-1274. WASHINGTON STATE DEPARTMENT OF HEALTH 
v. ONGOM. Sup. Ct. Wash. Certiorari denied. Reported below: 
159 Wash. 2d 132, 148 P. 3d 1029. 


No. 06-1276. MAxxon, INC., ET AL. v. SECURITIES AND Ex- 
CHANGE COMMISSION. C. A. 10th Cir. Certiorari denied. Re- 
ported below: 465 F. 3d 1174. 


No. 06-1277. CANADA v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 287. 


No. 06-5729. BALLARD v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 179 Fed. Appx. 511. 


No. 06-5749. LINDQUIST v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 421 F. 3d 751. 


No. 06-6221. FASTIN v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 445 F. 3d 1019. 


No. 06-6488. HANEY v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 174 Fed. Appx. 357. 


No. 06-6541. ADAMS v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 442 F. 3d 645. 


No. 06-6551. PEYTON v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 539. 


No. 06-6705. GOFF v. UNITED STATES. C. A. 8th Cir. Certio- 
rari denied. Reported below: 449 F. 3d 884. 


No. 06-7622. WADE v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 458 F. 3d 1273. 


No. 06-7877. LECRoy v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 441 F. 3d 914. 


No. 06-7948. IRBy v. UNITED STATES. C. A. 9th Cir. Certio- 
rari denied. Reported below: 198 Fed. Appx. 650. 


No. 06-8226. RICHARDS v. UNITED STATES. C. A. Ist Cir. 
Certiorari denied. Reported below: 456 F. 3d 260. 


No. 06-8427. MACIEL-VASQUEZ v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 458 F. 3d 994. 


906 OCTOBER TERM, 2006 
April 23, 2007 550 U.S. 


No. 06-8441. VACEK v. UNITED STATES POSTAL SERVICE 
ET AL. C. A. 9th Cir. Certiorari denied. Reported below: 447 
F. 3d 1248. 


No. 06-8472. GWARTNEY v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 197 Fed. Appx. 746. 


No. 06-8633. MAYSONET v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 791. 


No. 06-8696. STYLES v. UNITED STaTEs. C. A. 11th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 869. 


No. 06-8990. WAGNER v. OZMINT, DIRECTOR, SOUTH CARO- 
LINA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 4th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 229. 


No. 06-9140. SoLOMON v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 620. 


No. 06-9253. FOSTER v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvIsION. C. A. 5th Cir. Certiorari denied. Reported below: 
466 F. 3d 359. 


No. 06-9455. CARDENAS v. WASHINGTON. Ct. App. Wash. 
Certiorari denied. 


No. 06-9461. DAFTARIAN v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS Division. C. A. 5th Cir. Certiorari denied. 


No. 06-9462. CRAWFORD v. PHAM ET AL. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 204 Fed. Appx. 331. 


No. 06-9463. DEASE v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
Division. C. A. 5th Cir. Certiorari denied. 


No. 06-9464. Cox v. MCDONOUGH, SECRETARY, FLORIDA DE- 
PARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. 


No. 06-9523. HILL v. UNITED STATES. C. A. 4th Cir. Certio- 
rari denied. Reported below: 204 Fed. Appx. 253. 
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No. 06-9532. HOLLOWAY v. MICHIGAN DEPARTMENT OF COR- 
RECTIONS. Ct. App. Mich. Certiorari denied. 


No. 06-9536. BRADBURY v. HALL, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 06-9538. DE JESUS PERALTA v. SCRUPPLES JANITORIAL 
SERVICES, INC., ET AL. Ct. Sp. App. Md. Certiorari denied. 
Reported below: 169 Md. App. 752, 755. 


No. 06-9539. CARTER v. DELAWARE. Sup. Ct. Del. Certio- 
rari denied. Reported below: 911 A. 2d 802. 


No. 06-9547. MITCHAM v. ARIZONA. Ct. App. Ariz. Certio- 
rari denied. 


No. 06-9554. WEST v. MCGINNIS, SUPERINTENDENT, SOUTH- 
PORT CORRECTIONAL Faciuity. C. A. 2d Cir. Certiorari denied. 


No. 06-9556. PIWOWARSKI v. GREEN ET AL. C. A. D. C. Cir. 
Certiorari denied. 


No. 06-9564. PRICE v. MCDANIEL, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 06-9567. BARRIOS v. MASSACHUSETTS. Sup. Jud. Ct. 
Mass. Certiorari denied. Reported below: 447 Mass. 701, 865 
N. E. 2d 857. 


No. 06-9569. MENDOZA MALDONADO v. ALEXANDER ET AL. 
C. A. D. C. Cir. Certiorari denied. Reported below: 191 Fed. 
Appx. 3. 


No. 06-9571. LEFORT v. HUNTER ET AL. C. A. 9th Cir. Cer- 
tiorari denied. 


No. 06-9572. LEWIS v. PIAZZA, SUPERINTENDENT, STATE COR- 
RECTIONAL INSTITUTION AT COAL TOWNSHIP, ET AL. C. A. 3d 
Cir. Certiorari denied. 


No. 06-9573. MONROE v. JOHNSON, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. 
Reported below: 172 Fed. Appx. 545. 


No. 06-9575. KING v. BARTON ET AL. C. A. 4th Cir. Certio- 
rari denied. Reported below: 207 Fed. Appx. 317. 
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No. 06-9576. LINDELL v. O’DONNELL ET AL. C. A. 7th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 472. 


No. 06-9580. SHEPP, AKA ROBERTS v. SHEPP. Sup. Ct. Pa. 
Certiorari denied. Reported below: 588 Pa. 691, 906 A. 2d 1165. 


No. 06-9582. LINDSEY v. ILLINOIS. App. Ct. Ill., Ist Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 1101, — 
N. E. 2d —. 


No. 06-9585. MANIER v. UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF WASHINGTON (two judgments). 
C. A. 9th Cir. Certiorari denied. 


No. 06-9593. WILLIAMS v. TRAVIS, WARDEN. C. A. 5th Cir. 
Certiorari denied. 


No. 06-9598. PEPPER v. DELAWARE. Sup. Ct. Del. Certio- 
rari denied. Reported below: 911 A. 2d 808. 


No. 06-9605. SPURLOCK v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIvIsIon. C. A. 5th Cir. Certiorari denied. 


No. 06-9606. NOORDMAN v. CALIFORNIA. Ct. App. Cal., 4th 
App. Dist., Div. 2. Certiorari denied. 


No. 06-9609. WALCOTT v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. 


No. 06-9613. HOLZWARTH v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS Division. C. A. 5th Cir. Certiorari denied. Reported 
below: 201 Fed. Appx. 225. 


No. 06-9614. GODAIRE v. CONNECTICUT ET AL. App. Ct. 
Conn. Certiorari denied. 


No. 06-9617. HITES v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvIsIon. C. A. 5th Cir. Certiorari denied. 


No. 06-9618. GALLOWAY v. HUFFMAN, WARDEN. C. A. 6th 
Cir. Certiorari denied. 


No. 06-9621. GATES v. SMITH, WARDEN. C. A. 11th Cir. Cer- 
tiorari denied. 
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No. 06-9622. HERRING v. TEXAS. Ct. App. Tex., 10th Dist. 
Certiorari denied. Reported below: 160 8. W. 3d 618. 


No. 06-9625. PITTMAN v. TURNER, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-9630. WALKER v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. 


No. 06-9633. WHEELER v. FLORIDA. Dist. Ct. App. Fla., 5th 
Dist. Certiorari denied. Reported below: 946 So. 2d 606. 


No. 06-9634. LAMBRIX v. FLORIDA. Sup. Ct. Fla. Certiorari 
denied. Reported below: 944 So. 2d 345. 


No. 06-9636. KING v. HOWERTON, WARDEN. Sup. Ct. Ga. 
Certiorari denied. 


No. 06-9637. MARTIN v. CALIFORNIA. Ct. App. Cal., 6th App. 
Dist. Certiorari denied. 


No. 06-9638. TAYLOR v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION. C. A. 5th Cir. Certiorari denied. 


No. 06-9644. ISRAEL v. YoUNG. C. A. D. C. Cir. Certiorari 
denied. Reported below: 204 Fed. Appx. 906. 


No. 06-9646. MURPHY, AKA MYLES v. WOLFENBARGER, WAR- 
DEN. C. A. 6th Cir. Certiorari denied. 


No. 06-9647. Pozo v. SAWINSKI ET AL. C. A. 7th Cir. Cer- 
tiorari denied. 


No. 06-9648. MCAFEE v. ILLINOIS. App. Ct. Il., 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 1101, — 
N. E. 2d —. 


No. 06-9649. CROSBY v. SCHWARZENEGGER, GOVERNOR OF 
CALIFORNIA, ET AL. C. A. 9th Cir. Certiorari denied. Re- 
ported below: 191 Fed. Appx. 593. 


No. 06-9662. HALL v. NORRIS, DIRECTOR, ARKANSAS DEPART- 
MENT OF CORRECTION. C. A. 8th Cir. Certiorari denied. 


No. 06-9679. ROSARIO-DEL RIO v. PUERTO RICO TELEPHONE 
Co. C. A. 1st Cir. Certiorari denied. 
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No. 06-9692. FLOWERS v. CALIFORNIA. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 


No. 06-9693. GUILD v. WALKER, WARDEN. C. A. 11th Cir. 
Certiorari denied. 


No. 06-9695. Moss v. MICHIGAN. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 


No. 06-9700. MAREK v. FLORIDA. Sup. Ct. Fla. Certiorari 
denied. Reported below: 940 So. 2d 427. 


No. 06-9735. HAWTHORNE v. CAIN, WARDEN. C. A. 5th Cir. 
Certiorari denied. 


No. 06-9756. SAMPLE v. DIGUGLIELMO, SUPERINTENDENT, 
STATE CORRECTIONAL INSTITUTION AT GRATERFORD, ET AL. 
C. A. 3d Cir. Certiorari denied. 


No. 06-9764. BANKS v. JOHNSON, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. 
Reported below: 180 Fed. Appx. 470. 


No. 06-9773. ScoTT v. HELLING, WARDEN, ET AL. C. A. 9th 
Cir. Certiorari denied. 


No. 06-9782. ALLEN v. SENKOWSKI, SUPERINTENDENT, CLIN- 
TON CORRECTIONAL FAcILity. C. A. 2d Cir. Certiorari denied. 


No. 06-9792. DUBALSKI v. FLORIDA. Dist. Ct. App. Fla., 2d 
Dist. Certiorari denied. Reported below: 946 So. 2d 1074. 


No. 06-9825. JONES v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. 


No. 06-9831. CARTER v. RMH TELESERVICES, INC. C. A. 5th 
Cir. Certiorari denied. Reported below: 205 Fed. Appx. 214. 


No. 06-9840. McINTOSH, AKA MACINTOCH v. UNITED STATES. 
C. A. 11th Cir. Certiorari denied. Reported below: 203 Fed. 
Appx. 302. 


No. 06-9843. VERGARA-ROMANO v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 193 Fed. Appx. 678. 


No. 06-9860. COLON v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 474 F. 3d 95. 
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No. 06-9861. CHESTNUTT v. MCDONOUGH, SECRETARY, FLOR- 
IDA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 199 Fed. Appx. 853. 


No. 06-9870. BANCROFT v. JOHNSON, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS. Sup. Ct. Va. Certiorari denied. 


No. 06-9882. WEEKS v. MCKUNE, WARDEN, ET AL. C. A. 10th 
Cir. Certiorari denied. Reported below: 199 Fed. Appx. 714. 


No. 06-9883. THOMAS v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 370. 


No. 06-9884. WILLIAMS v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 782. 


No. 06-9900. SMITH v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 06-9903. SMITH v. OHIO. Ct. App. Ohio, Hamilton County. 
Certiorari denied. Reported below: 168 Ohio App. 3d 141, 858 
N. E. 2d 1222. 


No. 06-9919. ARIAS v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 210 Fed. Appx. 884. 


No. 06-9961. BERNARD v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 182. 


No. 06-9991. OLSZEWSKI v. SPENCER, SUPERINTENDENT, 
MASSACHUSETTS CORRECTIONAL INSTITUTION AT NORFOLK. 
C. A. 1st Cir. Certiorari denied. Reported below: 466 F. 3d 47. 


No. 06-10017. Dumas v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10021. PEREZ v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS. C. A. llth Cir. Certiorari 
denied. 


No. 06-10025. SCHICHTEL v. PENNSYLVANIA. Super. Ct. Pa. 
Certiorari denied. Reported below: 890 A. 2d 1105. 


No. 06-10075. WASHINGTON v. LOUISIANA. Ct. App. La., 4th 
Cir. Certiorari denied. Reported below: 931 So. 2d 1120. 
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No. 06-10095. EAMES v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10173. PANDALES-ANGULO v. UNITED STATES. C. A. 
11th Cir. Certiorari denied. 


No. 06-10182. COOPER v. MCFADDEN, WARDEN. C. A. 8th Cir. 
Certiorari denied. 


No. 06-10183. COLE v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 202 Fed. Appx. 608. 


No. 06-10184. COFIELD v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 273. 


No. 06-10188. QUINTERO v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10193. BLAND v. SIRMONS, WARDEN. C. A. 10th Cir. 
Certiorari denied. Reported below: 459 F. 3d 999. 


No. 06-10198. ANTLEY v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 163 Fed. Appx. 214. 


No. 06-10201. HARRIS v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 477 F. 3d 241. 


No. 06-10202. GARCIA v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. 


No. 06-10208. GARDNER v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 299. 


No. 06-10210. CLAYTOR v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 213. 


No. 06-10220. TULLY v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 210 Fed. Appx. 327. 


No. 06-10223. LIBERATO v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 169. 


No. 06-10227. AKIN v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 213 Fed. Appx. 606. 


No. 06-10229. STEPTOE v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 
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No. 06-10231. SAUNDERS v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 778. 


No. 06-10235. MORALES-ORTIZ v. UNITED STATES. C. A. 10th 
Cir. Certiorari denied. Reported below: 209 Fed. Appx. 773. 


No. 06-10241. ROWE v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 218 Fed. Appx. 588. 


No. 06-10244. BOWLEY v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 98. 


No. 06-10245. BUCKNER v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 473 F. 3d 551. 


No. 06-10246. ANDERSON v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10249. PLAYER v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 331. 


No. 06-10250. MONTEPEQUE-PERALTA, AKA SALAZAR- 
CANASTU, AKA SALAZAR-SALAZAR v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 453. 


No. 06-10252. WITHERSPOON v. UNITED STATES. C. A. 4th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 256. 


No. 06-10256. JONES v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 207 Fed. Appx. 321. 


No. 05-431. BURKE, BANKING COMMISSIONER, CONNECTICUT 
DEPARTMENT OF BANKING v. WACHOVIA BANK, N. A., ET AL. 
C. A. 2d Cir. Certiorari denied. JUSTICE THOMAS took no part 
in the consideration or decision of this petition. Reported below: 
414 F, 3d 305. 


No. 05-1623. TILTON, SECRETARY, CALIFORNIA DEPARTMENT 
OF CORRECTIONS AND REHABILITATION v. BUCKLEY. C. A. 9th 
Cir. Motion of respondent for leave to proceed in forma pau- 
peris granted. Certiorari denied. Reported below: 441 F. 3d 
688. 


No. 06-653. TURNBAUGH, COMMISSIONER OF FINANCIAL REG- 
ULATION, MARYLAND DEPARTMENT OF LABOR, LICENSING AND 
REGULATION v. NATIONAL CITY BANK OF INDIANA ET AL. C. A. 
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4th Cir. Certiorari denied. JUSTICE THOMAS and JUSTICE 
BREYER took no part in the consideration or decision of this 
petition. Reported below: 463 F. 3d 325. 


No. 06-1133. NATIONAL ASSOCIATION FOR THE ADVANCEMENT 
OF MULTIJURISDICTION PRACTICE ET AL. v. GONZALES, ATTOR- 
NEY GENERAL, ET AL. C. A. 3d Cir. Certiorari denied. JUus- 
TICE BREYER took no part in the consideration or decision of this 
petition. Reported below: 211 Fed. Appx. 91. 


Rehearing Denied 
No. 06-405. Ray v. CSX TRANSPORTATION, INC., 549 U.S. 


No. 06-747. GILLARD v. MITCHELL, WARDEN, 549 U.S. 1264; 

No. 06-909. SMITH v. COCHRAN, 549 U.S. 1265; 

No. 06-6716. HARKEY v. UNITED STATES, 549 U.S. 1098; 

No. 06-7021. PANNELL v. PENFOLD ET AL., 549 U.S. 1098; 

No. 06-7965. THOMAS v. UNITED STATES, 549 U.S. 1144; 

No. 06-8063. GROEBNER v. MINNESOTA ET AL., 549 U.S. 1218; 

No. 06-8315. BURDEN v. HEMPELMAN ET AL., 549 U.S. 1224; 

No. 06-8409. LINN v. KIOWA COUNTY DISTRICT COURT ET AL., 
549 U.S. 1227; 


No. 06-8426. NEUMAN v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIVISION, 549 U.S. 1227; 

No. 06-8563. BURDEN v. Woop, 549 U.S. 1231; 

No. 06-8614. SMALL v. UNITED STATES, 549 U.S. 1283; 

No. 06-8635. JOHNSON v. CITY OF NEW YoRK, NEW YORK, 
ET AL., 549 U.S. 1268; 

No. 06-8681. DEMARSH v. ISSAKS, JUDGE, DISTRICT COURT 
OF TEXAS, DENTON COUNTY, ET AL., 549 U.S. 1284; 

No. 06-8877. MOORE v. POLISH AMERICAN DEFENSE COMMIT- 
TEE, INC., ET AL., 549 U.S. 1288; 

No. 06-8879. YOUNG v. PIERCE, WARDEN (two judgments), 549 
U.S. 1240; 

No. 06-8922. MITCHELL v. WILD ET AL., 549 U.S. 1270; and 
No. 06-9124. YANG v. KNIGHT RIDDER DIGITAL, 549 U.S. 1290. 
Petitions for rehearing denied. 


No. 06-8276. SPURLOCK v. BANK OF AMERICA ET AL., 549 U.S. 
1246. Petition for rehearing denied. JUSTICE BREYER took no 
part in the consideration or decision of this petition. 
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No. 06-6418. MILLEN v. TENNESSEE DEPARTMENT OF LABOR 
AND WORKFORCE DEVELOPMENT, 549 U.S. 1035. Motion for 
leave to file petition for rehearing denied. 


APRIL 24, 2007 
Miscellaneous Order 


No. 06A998. FILIAGGI v. STRICKLAND, GOVERNOR OF OHIO, 
ET AL. Application for stay of execution of sentence of death, 
presented to JUSTICE STEVENS, and by him referred to the 
Court, denied. 


APRIL 26, 2007 


Dismissal Under Rule 46 


No. 06-82. HARTFORD FIRE INSURANCE Co. v. REYNOLDS. 
C. A. 9th Cir. Certiorari dismissed under this Court’s Rule 46. 
Reported below: 435 F. 3d 1081. 


APRIL 27, 2007 


Dismissal Under Rule 46 


No. 06-10116. IN RE BAEZ ARROYO. Petition for writ of man- 
damus dismissed under this Court’s Rule 46. 


APRIL 30, 2007 


Certiorari Granted—Vacated and Remanded 


No. 06-523. PATRICK, WARDEN v. SMITH. C. A. 9th Cir. Mo- 
tion of respondent for leave to proceed in forma pauperis 
granted. Certiorari granted, judgment vacated, and case re- 
manded for further consideration in light of Carey v. Musladin, 
549 U.S. 70 (2006). Reported below: 437 F. 3d 884. 


No. 06-7263. CHAMBERS v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIvIsIon. C. A. 5th Cir. Motion of petitioner for leave 
to proceed in forma pauperis granted. Certiorari granted, judg- 
ment vacated, and case remanded for further consideration in 
light of Abdul-Kabir v. Quarterman, ante, p. 233. Reported 
below: 191 Fed. Appx. 290. 
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No. 06-9770. SHUPP v. CALIFORNIA. Ct. App. Cal., 5th App. 
Dist. Motion of petitioner for leave to proceed in forma pau- 
peris granted. Certiorari granted, judgment vacated, and case 
remanded for further consideration in light of Cunningham v. 
California, 549 U.S. 270 (2007). 


Certiorari Dismissed 


No. 06-9729. SIVAK v. SONNEN ET AL. Sup. Ct. Idaho. Mo- 
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. 


No. 06-9730. SIVAK v. DEFENDANT A. Sup. Ct. Idaho. Mo- 
tion of petitioner for leave to proceed in forma pauperis denied, 
and certiorari dismissed. See this Court’s Rule 39.8. As peti- 
tioner has repeatedly abused this Court’s process, the Clerk is 
directed not to accept any further petitions in noncriminal mat- 
ters from petitioner unless the docketing fee required by Rule 
38(a) is paid and the petition is submitted in compliance with Rule 
33.1. See Martin v. District of Columbia Court of Appeals, 506 
U.S. 1 (1992) (per curiam). JUSTICE STEVENS dissents. See 
id., at 4, and cases cited therein. 


No. 06-9737. HARRIS v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvIsIon. C. A. 5th Cir. Motion of petitioner for leave to pro- 
ceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. 


Miscellaneous Orders* 


No. 06A912 (06-10416). MrTzscH v. AvAyA, INC. C. A. 8th 
Cir. Application for stay, addressed to THE CHIEF JUSTICE and 
referred to the Court, denied. 


No. 06M88. TRUSS v. MITCHEM, WARDEN, ET AL. Motion to 
direct the Clerk to file petition for writ of certiorari out of time 
denied. 


*For the Court’s orders prescribing an amendment to the Federal Rules 
of Appellate Procedure, see post, p. 985; amendments to the Federal Rules 
of Bankruptcy Procedure, see post, p. 991; amendments to the Federal 
Rules of Civil Procedure, see post, p. 1005; and amendments to the Federal 
Rules of Criminal Procedure, see post, p. 1167. 
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No. 06-10457. IN RE MALIK; 

No. 06-10464. IN RE OSORIA; 

No. 06-10482. IN RE GLOVER; 

No. 06-10484. IN RE GUINN; 

No. 06-10504. IN RE PEREZ NEGRON; 

No. 06-10512. IN RE CAMPBELL; 

No. 06-10556. IN RE ANDERSON; and 

No. 06-10590. IN RE WARD. Petitions for writs of habeas cor- 
pus denied. 

No. 06-9683. IN RE FOOSE; 

No. 06-9748. IN RE DUNCAN; 

No. 06-9784. IN RE ARNOLD; and 

No. 06-9806. IN RE RIGGINS. Petitions for writs of manda- 
mus denied. 

No. 06-9746. IN RE CLARK; and 

No. 06-10379. IN RE IJEMBA. Petitions for writs of manda- 


mus and/or prohibition denied. 


Certiorari Granted 


No. 06-984. MEDELLIN v. TEXAS. Ct. Crim. App. Tex. Cer- 
tiorari granted. Reported below: 223 8. W. 3d 315. 


Certiorari Denied 


No. 06-462. TEXAS ET AL. v. MEYERS ET AL. C. A. 5th Cir. 
Certiorari denied. Reported below: 410 F. 3d 236. 


No. 06-740. LOPEZ-CANCINOS ET AL. v. GONZALES, ATTORNEY 
GENERAL. C. A. 9th Cir. Certiorari denied. Reported below: 
186 Fed. Appx. 721. 


No. 06-769. WEEMS ET AL. v. JOHNSON, CHIEF OF POLICE, 
LITTLE ROCK POLICE DEPARTMENT, ET AL. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 453 F. 3d 1010. 


No. 06-906. PRADILLA v. GONZALES, ATTORNEY GENERAL, 
ET AL. C. A. 11th Cir. Certiorari denied. Reported below: 187 
Fed. Appx. 959. 


No. 06-955. BUTLER v. FLETCHER. C. A. 8th Cir. Certiorari 
denied. Reported below: 465 F. 3d 340. 
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No. 06-1010. NIAGARA MOHAWK POWER CORP. ET AL. v. FED- 
ERAL ENERGY REGULATORY COMMISSION; and 

No. 06-1011. NEW YORK ET AL. v. FEDERAL ENERGY REGU- 
LATORY COMMISSION. C. A. D. C. Cir. Certiorari denied. Re- 
ported below: 452 F. 3d 822. 


No. 06-1110. MILLER-JENKINS v. MILLER-JENKINS. Sup. Ct. 
Vt. Certiorari denied. Reported below: 180 Vt. 441, 912 A. 2d 
951. 


No. 06-1121. GOODMAN v. HBD INDUSTRIES, INC., ET AL. 
Sup. Ct. Tenn. Certiorari denied. Reported below: 208 S. W. 
3d 373. 


No. 06-1159. KAUFMANN’S CAROUSEL, INC., ET AL. v. CITY OF 
SYRACUSE INDUSTRIAL DEVELOPMENT AGENCY ET AL. App. 
Div., Sup. Ct. N. Y., 4th Jud. Dept. Certiorari denied. Reported 
below: 32 App. Div. 3d 13840, 821 N. Y. S. 2d 519. 


No. 06-1160. NISSELSON, TRUSTEE OF THE DICTAPHONE LITI- 
GATION TRUST v. LERNOUT ET AL. C. A. Ist Cir. Certiorari 
denied. Reported below: 469 F. 3d 143. 


No. 06-1161. P. M. REALTY & INVESTMENTS, INC. v. CITY OF 
TAMPA, FLORIDA. Dist. Ct. App. Fla., 2d Dist. Certiorari de- 
nied. Reported below: 944 So. 2d 364. 


No. 06-1165. McCGIRT ET AL. v. GULF INSURANCE CoO. ET AL. 
C. A. 4th Cir. Certiorari denied. Reported below: 207 Fed. 
Appx. 305. 


No. 06-1168. BUFFALO TEACHERS FEDERATION ET AL. v. TOBE 
ET AL. C. A. 2d Cir. Certiorari denied. Reported below: 464 
F. 3d 362. 


No. 06-1170. Cory v. AZTEC STEEL BUILDING, INC., ET AL. 
C. A. 10th Cir. Certiorari denied. Reported below: 468 F. 3d 
1226. 


No. 06-1173. FINCH v. BUECHEL ET AL. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 188 Fed. Appx. 189. 


No. 06-1174. Horwitz v. ILLINOIS STATE BOARD OF EDUCA- 
TION ET AL. App. Ct. Ill, Ist Dist. Certiorari denied. Re- 
ported below: 365 Ill. App. 3d 1092, — N. E. 2d —. 
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No. 06-1177. GILLESPIE v. GILLESPIE. App. Ct. Mass. Cer- 
tiorari denied. Reported below: 67 Mass. App. 1103, 852 N. E. 
2d 136. 


No. 06-1179. HALL v. CIVIL AIR PATROL, INC., ET AL. C. A. 
5th Cir. Certiorari denied. Reported below: 193 Fed. Appx. 298. 


No. 06-1185. MICKENS v. POLK COUNTY SCHOOL BOARD ET AL. 
C. A. 11th Cir. Certiorari denied. Reported below: 195 Fed. 
Appx. 928. 


No. 06-1186. RHODES v. ALABAMA. Ct. Crim. App. Ala. 
Certiorari denied. Reported below: 919 So. 2d 1238. 


No. 06-1256. ADAMS ET AL. v. CITY OF CHICAGO, ILLINOIS. 
C. A. 7th Cir. Certiorari denied. Reported below: 469 F. 3d 609. 


No. 06-1259. NASCIMENTO v. SUPREME COURT OF MONTANA. 
Sup. Ct. Mont. Certiorari denied. 


No. 06-1280. SHAPIRO v. INGRAM, JUDGE, SUPERIOR COURT 
OF GEORGIA, COBB County. C. A. 11th Cir. Certiorari denied. 


No. 06-1297. KHOROZIAN v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. 


No. 06-1301. GURR v. UNITED STATES. C. A. D.C. Cir. Cer- 
tiorari denied. Reported below: 471 F. 3d 144. 


No. 06-8034. RANGEL-TOVAR v. UNITED STATES (Reported 
below: 195 Fed. Appx. 287); OVALLE-CASTILLO, AKA AVILLA- 
VALENCIA v. UNITED STATES (202 Fed. Appx. 25); ESQUIVEL- 
CANTERA v. UNITED STATES (202 Fed. Appx. 10); SANCHEZ-LAZO 
v. UNITED STATES (202 Fed. Appx. 54); SOROSA-SANCHEZ v. 
UNITED STATES (202 Fed. Appx. 21); GARCIA-LOZANO v. UNITED 
STATES (202 Fed. Appx. 6); GARCIA-GARCIA v. UNITED STATES 
(203 Fed. Appx. 590); SINISTERRA-BANGUER, AKA BANGUER SIN- 
ISTERRA, AKA SINISTERRA BANGUERA v. UNITED STATES (203 
Fed. Appx. 658); SANCHEZ-RIVERA v. UNITED STATES (203 Fed. 
Appx. 621); PEREZ-CUEVAS, AKA GONZALEZ-HERNANDEZ  v. 
UNITED STATES (203 Fed. Appx. 673); CANTU-RUELAS v. UNITED 
STATES (203 Fed. Appx. 670); LUNA, AKA MOISES v. UNITED 
STATES (203 Fed. Appx. 611); and REYES-REYES v. UNITED 
STATES (205 Fed. Appx. 262). C. A. 5th Cir. Certiorari denied. 
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No. 06-8507. CONSTANT v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 85. 


No. 06-8710. GARZA-REYNA v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 292. 


No. 06-8936. ROGERS v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. Reported below: 39 Cal. 4th 826, 141 P. 3d 135. 


No. 06-9036. AMADOR v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION. C. A. 5th Cir. Certiorari denied. Reported below: 
458 F. 3d 397. 


No. 06-9074. DOLINSKA-MADURA v. FULL SPECTRUM LEND- 
ING, INC., ET AL. Dist. Ct. App. Fla., 2d Dist. Certiorari denied. 
Reported below: 939 So. 2d 1067. 


No. 06-9083. SANDERS v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 452 F. 3d 572. 


No. 06-9089. SANDRES v. STATE OFFICE OF GENERAL COUN- 
SEL ET AL. C. A. 5th Cir. Certiorari denied. Reported below: 
202 Fed. Appx. 809. 


No. 06-9146. OLIVER v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. Reported below: 39 Cal. 4th 970, 140 P. 3d 775. 


No. 06-9173. LEWIS v. CALIFORNIA. Sup. Ct. Cal. Certiorari 
denied. Reported below: 39 Cal. 4th 970, 140 P. 3d 775. 


No. 06-9651. GUADALUPE v. PATRICK, SUPERINTENDENT, 
STATE CORRECTIONAL INSTITUTION AT HOUTZDALE, ET AL. 
C. A. 3d Cir. Certiorari denied. 


No. 06-9654. HURLSTON v. MCDONOUGH, SECRETARY, FLOR- 
IDA DEPARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari 
denied. 


No. 06-9658. HARRIS v. CAIN, WARDEN. C. A. 5th Cir. Cer- 
tiorari denied. 


No. 06-9660. IBEABUCHI v. PALMER, WARDEN, ET AL. C. A. 
9th Cir. Certiorari denied. 


No. 06-9663. GILLIS v. MICHIGAN. Ct. App. Mich. Certio- 
rari denied. 
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No. 06-9664. HALES v. BROOKS, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT ALBION, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 06-9667. COOK v. JOHNSON, DIRECTOR, VIRGINIA DEPART- 
MENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. Re- 
ported below: 211 Fed. Appx. 215. 


No. 06-9670. COPLEY v. MOORE, SUPERINTENDENT, NORTH- 
EAST CORRECTIONAL CENTER. C. A. 8th Cir. Certiorari denied. 


No. 06-9672. LEE v. DOTSON, WARDEN. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 06-9677. EARP v. LAVAN, SUPERINTENDENT, STATE COR- 
RECTIONAL INSTITUTION AT DALLAS, ET AL. C. A. 3d Cir. Cer- 
tiorari denied. 


No. 06-9678. MITCHELL v. MICHIGAN. Ct. App. Mich. Cer- 
tiorari denied. 


No. 06-9682. St. AUBIN v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIvIsIon. C. A. 5th Cir. Certiorari denied. Reported 
below: 470 F. 3d 1096. 


No. 06-9696. PERKIS v. SIRMONS, WARDEN, ET AL. C. A. 10th 
Cir. Certiorari denied. Reported below: 201 Fed. Appx. 648. 


No. 06-9698. LuGO v. CARRANZA ET AL. C. A. 9th Cir. Cer- 
tiorari denied. 


No. 06-9701. MACKEY v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS. C. A. llth Cir. Certiorari 
denied. 


No. 06-9702. JACKSON v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari de- 
nied. Reported below: 206 Fed. Appx. 934. 


No. 06-9704. KING v. LIVINGSTON, EXECUTIVE DIRECTOR, 
TEXAS DEPARTMENT OF CRIMINAL JUSTICE, ET AL. C. A. 5th 
Cir. Certiorari denied. Reported below: 212 Fed. Appx. 260. 


No. 06-9705. BLANKENSHIP v. LOUISIANA. Sup. Ct. La. 
Certiorari denied. Reported below: 942 So. 2d 561. 
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No. 06-9709. WILLIAMS v. GIURBINO, WARDEN. C. A. 9th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 494. 


No. 06-9711. MCBRIDE v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari de- 
nied. Reported below: 211 Fed. Appx. 840. 


No. 06-9714. McNEIL v. FOLINO, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT GREENE, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 06-9716. WITKOWSKI v. LAFLER, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-9717. WoORRELL v. MARYLAND. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 170 Md. App. 737. 


No. 06-9724. HELMIG v. KEMNA, SUPERINTENDENT, CROSS- 
ROADS CORRECTIONAL CENTER. C. A. 8th Cir. Certiorari de- 
nied. Reported below: 461 F. 3d 960. 


No. 06-9727. LOVETT v. NEW JERSEY. Super. Ct. N. J., App. 
Certiorari denied. 


o 
a 


No. 06-9734. HOUGHTON v. HurpD. C. A. 9th Cir. Certio- 
rari denied. 


No. 06-9736. GRAVES v. WILLIAMS, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-9739. HOLLEY v. JOHNSON, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS. Sup. Ct. Va. Certiorari denied. 


No. 06-9743. FRIERSON v. AVILES ET AL.; and FRIERSON v. 
ROBINSON ET AL. C. A. 11th Cir. Certiorari denied. 


No. 06-9750. PERRY v. HOREL, WARDEN. C. A. 9th Cir. Cer- 
tiorari denied. 


No. 06-9755. SWEET v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. 


No. 06-9757. ScoTT v. OZMINT, DIRECTOR, SOUTH CAROLINA 
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 4th Cir. Certio- 
rari denied. Reported below: 200 Fed. Appx. 170. 
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No. 06-9761. YOUNG v. SISTO, WARDEN. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 203 Fed. Appx. 155. 


No. 06-9763. ANDERSON v. MCDONOUGH, SECRETARY, FLOR- 
IDA DEPARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari 
denied. 


No. 06-9766. BURDEN v. COLORADO DEPARTMENT OF CORREC- 
TIONS. Ct. App. Colo. Certiorari denied. 


No. 06-9777. DEYOUNG v. SCHRIRO, DIRECTOR, ARIZONA DE- 
PARTMENT OF CORRECTIONS, ET AL. C. A. 9th Cir. Certiorari 
denied. Reported below: 201 Fed. Appx. 443. 


No. 06-9780. TILLMAN v. HOFBAUER, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-9789. CLAYTON v. MICHIGAN DEPARTMENT OF COR- 
RECTIONS. Ct. App. Mich. Certiorari denied. 


No. 06-9791. ECHOLS v. KNIGHT, SUPERINTENDENT, PENDLE- 
TON CORRECTIONAL FACILITY. C. A. 7th Cir. Certiorari denied. 


No. 06-9798. LACEFIELD v. NEW YORK TIMES ET AL. C. A. 
6th Cir. Certiorari denied. 


No. 06-9803. TASKER v. MICHIGAN DEPARTMENT OF HUMAN 
SERVICES. Ct. App. Mich. Certiorari denied. 


No. 06-9807. Scott v. ILLINOIS. App. Ct. IIL, 2d Dist. Cer- 
tiorari denied. Reported below: 366 Ill. App. 3d 1231, —N. E. 
2d —. 

No. 06-9811. FOSTER v. BUCHANAN, JUDGE, CLEVELAND 
HEIGHTS MUNICIPAL COURT. Sup. Ct. Ohio. Certiorari denied. 


No. 06-9842. VILLAMIZAR-RAMIREZ v. GONZALES, ATTORNEY 
GENERAL. C. A. 9th Cir. Certiorari denied. Reported below: 
209 Fed. Appx. 738. 


No. 06-9951. SIMPSON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 279. 


No. 06-10052. Hicks v. FENTy, MAYOR OF THE DISTRICT OF 
COLUMBIA, ET AL. C. A. D. C. Cir. Certiorari denied. 
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No. 06-10069. LITWA v. REYNOLDS, SUPERINTENDENT, Mo- 
HAWK CORRECTIONAL FACILITY. C. A. 2d Cir. Certiorari 
denied. 


No. 06-10101. SNIPES v. PIERCE, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10102. STANLEY v. COLORADO. Ct. App. Colo. Cer- 
tiorari denied. 


No. 06-10115. HILSKA v. SUTER, CLERK, SUPREME COURT OF 
THE UNITED STATES, ET AL. C. A. D. C. Cir. Certiorari denied. 


No. 06-10128. Wims v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. 


No. 06-10137. HOLLIMAN v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 961. 


No. 06-10151. THRIFT v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 816. 


No. 06-10165. BROWN v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10171. MONTAGUE v. ILLINOIS. App. Ct. IIL, 1st Dist. 
Certiorari denied. Reported below: 364 Ill. App. 3d 1051, — 
N. E. 2d —. 


No. 06-10175. OTTO v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 218 Fed. Appx. 576. 


No. 06-10185. WILLIAMS v. RIDLEY-TURNER ET AL. C. A. 7th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 545. 


No. 06-10214. CLARK v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 214 Fed. Appx. 372. 


No. 06-10225. WADE v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 215 Fed. Appx. 456. 


No. 06-10258. D1Az v. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. 


No. 06-10271. NGuHIA LE v. UNITED States. C. A. 11th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 812. 
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No. 06-10272. JORDAN v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 672. 


No. 06-10274. LEDESMA-CUESTA v. UNITED STATES. C. A. 3d 
Cir. Certiorari denied. 


No. 06-10275. KLOSZEWSKI v. DEPARTMENT OF JUSTICE ET 
AL. C. A. 11th Cir. Certiorari denied. Reported below: 192 
Fed. Appx. 866. 


No. 06-10276. MASON v. UNITED StTaTEs. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10278. NIGRO v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 218 Fed. Appx. 153. 


No. 06-10279. McDONALD v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 222. 


No. 06-10284. SCHUMANN v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 669. 


No. 06-10286. ROBINSON v. REVELL, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10287. KIMBLE v. LAMANNA, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 182 Fed. Appx. 190. 


No. 06-10288. WELLS v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. 


No. 06-10289. CHRISTIAN v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 337. 


No. 06-10291. SIMs v. SHERMAN, WARDEN. C. A. 3d Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 155. 


No. 06-10295. BOKMAN v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 203. 


No. 06-10297. PEREZ v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 473 F. 3d 1147. 


No. 06-10308. BROWN v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 997. 


No. 06-10310. ASKEW v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 203 Fed. Appx. 414. 
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No. 06-10313. LUNA-RODRIGUEZ v. UNITED STATES. C. A. 
9th Cir. Certiorari denied. Reported below: 202 Fed. Appx. 224. 


No. 06-10318. VALENCIA v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10321. PERRY v. UNITED STATES. Ct. App. D. C. 
Certiorari denied. Reported below: 906 A. 2d 334. 


No. 06-10325. WEATHERSPOON v. UNITED STATES. C. A. 4th 
Cir. Certiorari denied. 


No. 06-10326. INGRAM v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 147. 


No. 06-10327. HousTon v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 456 F. 3d 1328. 


No. 06-10329. FUENTES v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 804. 


No. 06-10331. GUERRA-MESTA v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 213 Fed. Appx. 299. 


No. 06-10334. HICKS v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 201 Fed. Appx. 480. 


No. 06-10337. PORTER v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 184 Fed. Appx. 112. 


No. 06-10339. PEREZ v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. 


No. 06-10341. COLON v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 305 F. 3d 627. 


No. 06-10344. GARRISON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 308. 


No. 06-10348. BRAND v. UNITED STATES. C. A. 2d Cir. Cer- 
tiorari denied. Reported below: 467 F. 3d 179. 


No. 06-10349. GONZALEZ v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 842. 


No. 06-10350. VUOLO v. UNITED STATES. C. A. Fed. Cir. 
Certiorari denied. 
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No. 06-10351. ZAKHAROV v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 468 F. 3d 1171. 


No. 06-10352. HISHAW v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. 


No. 06-10354. GWATHNEY v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 465 F. 3d 1188. 


No. 06-10358. GECHT v. JONES, ASSISTANT WARDEN. C. A. 
7th Cir. Certiorari denied. 


No. 06-10360. ELSTON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 479 F. 3d 314. 


No. 06-10362. DONEL v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 211 Fed. Appx. 180. 


No. 06-10363. ERVIN v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 209 Fed. Appx. 519. 


No. 06-10365. ZHIHAO LIU v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 311. 


No. 06-10366. MAYERS-CARRILLO v. UNITED STATES. C. A. 
5th Cir. Certiorari denied. Reported below: 219 Fed. Appx. 364. 


No. 06-10369. ANDERSON v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10377. IBARRA-GARCIA v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 203 Fed. Appx. 777. 


No. 06-10381. GONZALEZ v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. 


No. 06-10383. GARCIA-ESTUPINON v. UNITED STATES. C. A. 
11th Cir. Certiorari denied. Reported below: 468 F. 3d 771. 


No. 06-10385. GADDY v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 204 Fed. Appx. 245. 


No. 06-10388. CASILLAS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10393. IN RE SEALED CASE. C. A. D.C. Cir. Certio- 
rari denied. Reported below: 449 F. 3d 118. 
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No. 06-10394. HENDERSON v. BOOKER, WARDEN. C. A. 6th 
Cir. Certiorari denied. 


No. 06-10397. MALLOY v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 342. 


No. 06-10400. WEBB v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 204 Fed. Appx. 219. 


No. 06-10401. SPANO v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 476 F. 3d 476. 


No. 06-10403. DEWILLIAMS v. MARTINEZ, WARDEN. C. A. 7th 
Cir. Certiorari denied. Reported below: 206 Fed. Appx. 589. 


No. 06-10407. THORPE v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 471 F. 3d 652. 


No. 06-10408. ANDREW v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10414. PEREZ-GONZALEZ v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 202 Fed. Appx. 226. 


No. 06-10418. LOPEZ v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 474 F. 3d 1208. 


No. 06-10429. ARCE-LEON v. UNITED STATES. C. A. Ist Cir. 
Certiorari denied. 


No. 06-10481. VANDRY v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 627. 


No. 06-10433. THOMPSON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 473 F. 3d 1187. 


No. 06-10434. HERNANDEZ v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 584. 


No. 06-7386. ENVIRONMENTAL PROTECTION AGENCY v. NEW 
YORK ET AL.; and 

No. 06-750. UtTiLiry AIR REGULATORY GROUP v. NEW YORK 
ETAL. C. A. D.C. Cir. Certiorari denied. THE CHIEF JUSTICE 
took no part in the consideration or decision of these petitions. 
Reported below: 443 F. 3d 880. 
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No. 06-1169. HAMDAN v. GATES, SECRETARY OF DEFENSE, 
ET AL.; and KHADR v. BUSH, PRESIDENT OF THE UNITED STATES, 
ET AL. (Reported below: 476 F. 3d 981). C. A. D.C. Cir. Certio- 
rari denied. JUSTICE SOUTER, JUSTICE GINSBURG, and JUSTICE 
BREYER would grant the petition for writ of certiorari. 


No. 06-1176. HIGH COUNTRY CITIZENS ALLIANCE ET AL. v. 
CLARKE, DIRECTOR, BUREAU OF LAND MANAGEMENT, ET AL. 
C. A. 10th Cir. Motion of Administrative Law and Public Lands 
Law Professors for leave to file a brief as amici curiae granted. 
Certiorari denied. Reported below: 454 F. 3d 1177. 


Rehearing Denied 


No. 06-518. CHADDA v. GILLESPIE ET AL., 549 U.S. 1205; 

No. 06-948. BROWN ET UX. v. INTERBAY FUNDING, LLC, 
ET AL., 549 U.S. 1280; 

No. 06-951. RAAD v. FAIRBANKS NORTH STAR BOROUGH 
SCHOOL DISTRICT, 549 U.S. 1253; 

No. 06-7356. ALEX v. STALDER, SECRETARY, LOUISIANA DE- 
PARTMENT OF PUBLIC SAFETY AND CORRECTIONS, 549 U.S. 1214; 
Yo. 06-7606. BROOKS v. SUPERVALU, INC., 549 U.S. 1214; 

Yo. 06-7758. LAMBERT v. BUSS, SUPERINTENDENT, INDIANA 
STATE PRISON, 549 U.S. 1283; 

No. 06-8126. STALEY v. HALL, WARDEN (three judgments), 
549 U.S. 1219; 


ZZ 


No. 06-8301. MCGRATH v. GEORGIA, 549 U.S. 1228; 

No. 06-8317. BACKMAN v. NEW YORK, 549 U.S. 1224; 

No. 06-8344. VANSACH v. UNITED STATES, 549 U.S. 1174; 

No. 06-8602. PARADA v. FLORIDA, 549 U.S. 1267; 

No. 06-8673. WILLIAMS v. UNITED STATES POSTAL SERVICE, 
549 U.S. 1235; 

No. 06-8680. STROZIER v. UNITED STATES POSTAL SERVICE 


ET AL., 549 U.S. 1235; 

No. 06-8765. BLACK v. FORT WADE CORRECTIONAL CENTER 
ET AL., 549 U.S. 1285; 

No. 06-8912. MORERA-VIGO v. UNITED STATES, 549 U.S. 1241; 
No. 06-9196. CREVELING v. WASHINGTON DEPARTMENT OF 
FISH AND WILDLIFE, 549 U.S. 1290; 

No. 06-9238. HUTSON v. UNITED STATES, 549 U.S. 1272; and 
No. 06-9251. IN RE FUSELIER, 549 U.S. 1251. Petitions for 
rehearing denied. 
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No. 06A1005. ZALITA v. BUSH, PRESIDENT OF THE UNITED 
STATES, ET AL. C. A. D.C. Cir. Application for injunction, pre- 
sented to THE CHIEF JUSTICE, and by him referred to the 
Court, denied. 


May 3, 2007 
Certiorari Denied 


No. 06-10863 (0641015). Woops v. INDIANA. Sup. Ct. Ind. 
Application for stay of execution of sentence of death, presented 
to JUSTICE STEVENS, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 863 N. E. 2d 301. 


No. 06-10949 (06A1018). JONES v. ALLEN, COMMISSIONER, AL- 
ABAMA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. 
Application for stay of execution of sentence of death, presented 
to JUSTICE THOMAS, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 485 F. 3d 635. 


No. 06-11060 (06A1033). Woops v. BUSS, SUPERINTENDENT, 
INDIANA STATE PRISON. C. A. 7th Cir. Application for stay of 
execution of sentence of death, presented to JUSTICE STEVENS, 
and by him referred to the Court, denied. Certiorari denied. 
Reported below: 496 F. 3d 620. 


May 8, 2007 
Miscellaneous Order 


No. 06A1041. WORKMAN v. BELL, WARDEN. Application for 
stay of execution of sentence of death, presented to JUSTICE STE- 
VENS, and by him referred to the Court, denied. 


Certiorari Denied 


No. 06-11103 (06A1052). WORKMAN v. BREDESEN, GOVERNOR 
OF TENNESSEE, ET AL. C. A. 6th Cir. Application for stay of 
execution of sentence of death, presented to JUSTICE STEVENS, 
and by him referred to the Court, denied. Certiorari denied. 
JUSTICE STEVENS, JUSTICE SOUTER, and JUSTICE GINSBURG 
would grant the application for stay of execution. Reported 
below: 486 F. 3d 896. 
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May 11, 2007 
Dismissals Under Rule 46 


No. 06-1202. DoE, A MINOR, BY HIS MOTHER AND NEXT 
FRIEND, DOE v. KAMEHAMEHA SCHOOLS/BERNICE PAUAHI 
BISHOP ESTATE ET AL. C. A. 9th Cir. Certiorari dismissed 
under this Court’s Rule 46.1. Reported below: 470 F. 3d 827. 


No. 06-1229. WRIGHT v. COLVILLE TRIBAL ENTERPRISE CORP. 
ET AL. Sup. Ct. Wash. Certiorari dismissed under this Court’s 
Rule 46.1. Reported below: 159 Wash. 2d 108, 147 P. 3d 1275. 


May 14, 2007 


Certiorari Granted—Vacated and Remanded 


No. 06-359. DAVIESS COUNTY, KENTUCKY v. NATIONAL SOLID 
WASTES MANAGEMENT ASSN. C. A. 6th Cir. Certiorari 
granted, judgment vacated, and case remanded for further consid- 
eration in light of United Haulers Assn., Inc. v. Oneida-Herkimer 
Solid Waste Management Authority, ante, p. 330. Reported 
below: 434 F. 3d 898. 


No. 06-1068. ForD Motor Co. ET AL. v. BUELL-WILSON 
ET AL. Ct. App. Cal., 4th App. Dist., Div. 1. Certiorari granted, 
judgment vacated, and case remanded for further consideration 
in light of Philip Morris USA v. Williams, 549 U.S. 346 (2007). 
Reported below: 141 Cal. App. 4th 525, 46 Cal. Rptr. 3d 147. 


No. 06-9820. SHERMAN v. CALIFORNIA. Ct. App. Cal., Ist 
App. Dist.; 

No. 06-9847. BJORN v. CALIFORNIA. Ct. App. Cal., 6th App. 
Dist.; and 

No. 06-10055. MBA v. CALIFORNIA. Ct. App. Cal., 2d App. 
Dist. Motions of petitioners for leave to proceed in forma pau- 
peris granted. Certiorari granted, judgments vacated, and cases 
remanded for further consideration in light of Cunningham v. 
California, 549 U.S. 270 (2007). 


Certiorari Dismissed 


No. 06-10533. GRAVES v. SOCIAL SECURITY BOARDS COMMIS- 
SIONER ET AL. C. A. 4th Cir. Motion of petitioner for leave to 
proceed in forma pauperis denied, and certiorari dismissed. See 
this Court’s Rule 39.8. As petitioner has repeatedly abused this 
Court’s process, the Clerk is directed not to accept any further 
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petitions in noncriminal matters from petitioner unless the dock- 
eting fee required by Rule 38(a) is paid and the petition is sub- 
mitted in compliance with Rule 33.1. See Martin v. District of 
Columbia Court of Appeals, 506 U.S. 1 (1992) (per curiam). 
JUSTICE STEVENS dissents. See id., at 4, and cases cited therein. 


Miscellaneous Orders 


No. 134, Orig. NEW JERSEY v. DELAWARE. Report of the 
Special Master is received and ordered filed. Exceptions to the 
report, if any, with supporting briefs, may be filed within 45 days. 
Replies, if any, with supporting briefs, may be filed within 30 
days. [For earlier order herein, see, e. g., 549 U.S. 950.] 


No. 187, Orig. MONTANA v. WYOMING ET AL. The Solicitor 
General is invited to file a brief in this case expressing the views 
of the United States. 


No. 06-766. NEW YORK STATE BOARD OF ELECTIONS ET AL. 
v. LOPEZ TORRES ET AL. C. A. 2d Cir. [Certiorari granted, 549 
U.S. 1204.] Motion of petitioners to dispense with printing the 
joint appendix granted. Parties are directed to file 20 copies of 
the joint appendix and hearing exhibits filed in the United States 
Court of Appeals for the Second Circuit. 


No. 06-1039. ESTATE OF ROXAS ET AL. v. PIMENTEL ET AL.; 
and 

No. 06-1204. REPUBLIC OF THE PHILLIPINES ET AL. v. PIMEN- 
TEL ET AL. C. A. 9th Cir. The Solicitor General is invited to file 
a brief in these cases expressing the views of the United States. 


No. 06-8820. HADDAD v. ADECCO USA, INC., ET AL. Ct. App. 
Mich. Motion of petitioner for reconsideration of order denying 
leave to proceed in forma pauperis [549 U.S. 1276] denied. 


No. 06-9912. O’SHEA v. LOCAL UNION No. 639, INTERNA- 
TIONAL BROTHERHOOD OF TEAMSTERS, ET AL. C. A. 4th Cir. 
Motion of petitioner for leave to proceed in forma pauperis de- 
nied. Petitioner is allowed until June 4, 2007, within which to 
pay the docketing fee required by Rule 38(a) and to submit a 
petition in compliance with Rule 33.1 of the Rules of this Court. 


No. 06-10596. IN RE ANDERSON; and 
No. 06-10709. IN RE DRABOVSKIY. Petitions for writs of ha- 
beas corpus denied. 
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No. 06-10194. IN RE BEAUCLAIR; and 
. 06-10454. IN RE ROGERS. Petitions for writs of manda- 


mus denied. 
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0. 06-9921. IN RE ARCHULETA; 
0. 
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No. 06-1208. IN RE CHAGANTI & ASSOCIATES, P. C. Petition 
for writ of mandamus and/or prohibition denied. 


Certiorari Denied 


No. 06-819. FLOWERS ET UX. v. UNITED STATES ARMY, 25TH 
INFANTRY DIVISION, ET AL. C. A. 9th Cir. Certiorari denied. 
Reported below: 179 Fed. Appx. 986. 


No. 06-854. WILSON-BEY v. UNITED STATES. Ct. App. D. C. 
Certiorari denied. Reported below: 903 A. 2d 818. 


No. 06-893. HAo ZHU v. GONZALES, ATTORNEY GENERAL. 
C. A. 7th Cir. Certiorari denied. Reported below: 465 F. 3d 316. 


No. 06-902. FIGUEROA v. UNITED STATES. C. A. Fed. Cir. 
Certiorari denied. Reported below: 466 F. 3d 1028. 


No. 06-922. NUTRACEUTICAL CORP. ET AL. v. VON ESCHEN- 
BACH, COMMISSIONER, FOOD AND DRUG ADMINISTRATION, ET AL. 
C. A. 10th Cir. Certiorari denied. Reported below: 459 F. 3d 
1033. 


No. 06-975. BROWN v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 459 F. 3d 509. 


No. 06-1032. NEWLAND, WARDEN v. Boyp. C. A. 9th Cir. 
Certiorari denied. Reported below: 467 F. 3d 1189. 


No. 06-1046. ASKIA-BRIGGS v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 540. 


No. 06-1050. BURKE ET AL. v. UTAH TRANSIT AUTHORITY 
ET AL. C. A. 10th Cir. Certiorari denied. Reported below: 462 
F. 3d 1253. 


No. 06-1084. RONGSTAD ET AL. v. LASSA. Sup. Ct. Wis. Cer- 
tiorari denied. Reported below: 294 Wis. 2d 187, 718 N. W. 
2d 673. 
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No. 06-1087. LUuKS v. BAXTER HEALTHCARE Corp. C. A. 7th 
Cir. Certiorari denied. Reported below: 467 F. 3d 1049. 


No. 06-1093. CITY oF ABERDEEN, SOUTH DAKOTA v. SENGER 
ET AL. C. A. 8th Cir. Certiorari denied. Reported below: 466 
F. 3d 670. 


No. 06-1111. BROOKS ET AL. v. VASSAR, CHAIRMAN, VIRGINIA 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL, ET AL. C. A. 
4th Cir. Certiorari denied. Reported below: 462 F. 3d 341. 


No. 06-1112. TOKAI Corp. v. SAIA, INDIVIDUALLY AND AS SPE- 
CIAL ADMINISTRATRIX OF THE ESTATE OF SAIA, A DECEASED 
MINOR, ET AL. App. Ct. IIL, Ist Dist. Certiorari denied. Re- 
ported below: 366 Ill. App. 3d 419, 851 N. E. 2d 698. 


No. 06-1156. NIGHT VISION CorRP. v. UNITED STATES. C. A. 
Fed. Cir. Certiorari denied. Reported below: 469 F. 3d 1369. 


No. 06-1189. COHEN, SUCCESSOR PERSONAL REPRESENTA- 
TIVE AND SUCCESSOR TRUSTEE FOR THE ESTATE OF LANGLAND, 
ET AL. v. PARLETTA ET AL. Ct. App. Mich. Certiorari denied. 


No. 06-1190. AMy G. ET VIR v. M. W. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. Reported below: 142 Cal. App. 4th 1, 
47 Cal. Rptr. 3d 297. 


No. 06-1191. PUNCHARD v. UNITED STATES ET AL.; and 

No. 06-1192. PUNCHARD v. DEPARTMENT OF JUSTICE ET AL. 
C. A. 10th Cir. Certiorari denied. Reported below: 206 Fed. 
Appx. 832. 


No. 06-1197. BARASH ET UX. v. NORTHERN TRUST BANK OF 
FLoripA, N. A. Dist. Ct. App. Fla., 4th Dist. Certiorari denied. 
Reported below: 944 So. 2d 1000. 


No. 06-1203. SHALLOW v. ROGERS, JUDGE, COURT OF COMMON 
PLEAS OF PENNSYLVANIA, 38TH JUDICIAL DISTRICT, ET AL. 
C. A. 3d Cir. Certiorari denied. Reported below: 201 Fed. 
Appx. 901. 


No. 06-1215. CLOVER PARK ScHooL District No. 400 v. 
WASHINGTON STATE BOARD OF EDUCATION ET AL. Ct. App. 
Wash. Certiorari denied. Reported below: 131 Wash. App. 1046. 
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No. 06-1217. IowA NETWORK SERVICES, INC. v. QWEST CORP. 
C. A. 8th Cir. Certiorari denied. Reported below: 466 F. 3d 
1091. 


No. 06-1220. BATES v. TOWNSHIP OF VAN BUREN, MICHIGAN. 
C. A. 6th Cir. Certiorari denied. Reported below: 459 F. 3d 731. 


No. 06-1222. MUNOZ v. CENTRAL TELEPHONE COMPANY- 
NEVADA ET AL. C. A. 9th Cir. Certiorari denied. Reported 
below: 175 Fed. Appx. 803. 


No. 06-1226. KIDWELL ET AL. v. CITY OF UNION, OHIO, ET AL. 
C. A. 6th Cir. Certiorari denied. Reported below: 462 F. 3d 620. 


No. 06-1227. RICHARDSON v. SAFEWAY, INC. C. A. 10th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 754. 


No. 06-1231. ROBERTSON ET AL. v. KULONGOSKI ET AL. C. A. 
9th Cir. Certiorari denied. Reported below: 466 F. 3d 1114. 


No. 06-1235. ANSCHUTZ v. NEW JERSEY DEPARTMENT OF 
TREASURY, DIVISION OF INVESTMENT, BY TREASURER ABELOW; 
and 
No. 06-1241. SZELIGA ET AL. v. NEW JERSEY DEPARTMENT OF 
TREASURY, DIVISION OF INVESTMENT, BY TREASURER ABELOW. 
Super. Ct. N. J., App. Div. Certiorari denied. Reported below: 
387 N. J. Super. 487, 904 A. 2d 786. 


No. 06-1238. HAYES v. GENESIS HEALTH VENTURES, INC., 
ET AL. C. A. 3d Cir. Certiorari denied. Reported below: 204 
Fed. Appx. 144. 


No. 06-1239. HAMILTON v. ENTERPRISE LEASING COMPANY 
oF St. Louris. C. A. 8th Cir. Certiorari denied. Reported 
below: 211 Fed. Appx. 551. 


No. 06-1240. SIEGEL v. MCFADDEN, WARDEN, ET AL. C. A. 
9th Cir. Certiorari denied. 


No. 06-1242. NIXON ET AL. v. WHEATLEY ET AL. C. A. 5th 
Cir. Certiorari denied. Reported below: 203 Fed. Appx. 674. 


No. 06-1243. R. W. M. ET AL. v. V. C. ET AL. Ct. App. Utah. 
Certiorari denied. 


No. 06-1247. LEITCH v. BRADBURY. Ct. App. Ore. Certio- 
rari denied. 
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No. 06-1252. HOPKINS ET UX. v. NORTHBROOK MOBILE HOME 
PARK CorRP. ET AL. App. Ct. Ill., 4th Dist. Certiorari denied. 
Reported below: 363 Ill. App. 3d 1220, 917 N. E. 2d 646. 


No. 06-1253. VOGELSBERG v. WISCONSIN. Ct. App. Wis. 
Certiorari denied. Reported below: 297 Wis. 2d 519, 724 N. W. 
2d 649. 


No. 06-1255. BARRETT, ADMINISTRATRIX OF THE ESTATE OF 
BARRETT v. UNITED STATES ET AL. C. A. Ist Cir. Certiorari 
denied. Reported below: 462 F. 3d 28. 


No. 06-1261. CROMER v. NICHOLSON, SECRETARY OF VETER- 
ANS AFFAIRS. C. A. Fed. Cir. Certiorari denied. Reported 
below: 455 F. 3d 1346. 


No. 06-1263. SANTA ROSA ET AL. v. COMBO RECORDS ET AL. 
C. A. 1st Cir. Certiorari denied. Reported below: 471 F. 3d 224. 


No. 06-1266. VERNON v. GONZALES, ATTORNEY GENERAL. 
C. A. 3d Cir. Certiorari denied. Reported below: 181 Fed. 
Appx. 201. 


No. 06-1284. USF-RED STAR EXPRESS, INC. v. TAYLOR. C. A. 
3d Cir. Certiorari denied. Reported below: 212 Fed. Appx. 101. 


No. 06-1292. MORETON ROLLESTON, JR., LIVING TRUST v. 
PERRY. C. A. 11th Cir. Certiorari denied. Reported below: 205 
Fed. Appx. 752. 


No. 06-1293. METO ET UX. v. GONZALES, ATTORNEY GENERAL. 
C. A. 6th Cir. Certiorari denied. Reported below: 192 Fed. 
Appx. 481. 


No. 06-1315. HESS v. LANDER UNIVERSITY ET AL. C. A. 4th 
Cir. Certiorari denied. Reported below: 203 Fed. Appx. 456. 


No. 06-1326. LANS v. STUCKEY ET AL. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 203 Fed. Appx. 956. 


No. 06-1335. McIVER v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 470 F. 3d 550. 


No. 06-1337. BORDER BUSINESS PARK, INC. v. CITY OF SAN 
DIEGO, CALIFORNIA. Ct. App. Cal., 4th App. Dist., Div. 2. Cer- 
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tiorari denied. Reported below: 142 Cal. App. 4th 1538, 49 Cal. 
Rptr. 3d 259. 


No. 06-1340. PENA v. UNITED STATES. C. A. Armed Forces. 
Certiorari denied. Reported below: 64 M. J. 259. 


No. 06-1342. OROZCO-VASQUEZ v. UNITED STATES. C. A. 7th 
Cir. Certiorari denied. Reported below: 469 F. 3d 1101. 


No. 06-1349. SEGAL v. WHITMYRE. C. A. 11th Cir. Certio- 
rari denied. Reported below: 177 Fed. Appx. 29. 


No. 06-1857. SANCHEZ v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 472 F. 3d 1055. 


No. 06-7588. RIVERA v. PENNSYLVANIA ET AL. C. A. 8d Cir. 
Certiorari denied. Reported below: 187 Fed. Appx. 240. 


No. 06-7897. GRELL v. ARIZONA. Sup. Ct. Ariz. Certiorari 
denied. Reported below: 212 Ariz. 516, 135 P. 3d 696. 


No. 06-7944. JACKSON v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. Reported below: 463 F. 3d 635. 


No. 06-8140. GRIGSBY v. KNIGHT, SUPERINTENDENT, PENDLE- 
TON CORRECTIONAL FACILITY. C. A. 7th Cir. Certiorari denied. 
Reported below: 456 F. 3d 727. 


No. 06-8334, DIAZ v. UNITED STATES. C. A. 7th Cir. Certio- 
rari denied. Reported below: 204 Fed. Appx. 558. 


No. 06-8440. WELLS v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. Reported below: 38 Cal. 4th 1078, 136 P. 3d 810. 


No. 06-8443. ARNETT v. CALIFORNIA. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. Reported below: 139 Cal. App. 4th 
1609, 44 Cal. Rptr. 3d 206. 


No. 06-8578. POPE v. VAZQUEZ, WARDEN. C. A. 9th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 614. 


No. 06-8600. Mory-LAMAS v. GONZALES, ATTORNEY GEN- 
ERAL. C. A. 3d Cir. Certiorari denied. Reported below: 190 
Fed. Appx. 144. 


No. 06-8750. BARRERA v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 464 F. 3d 496. 
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No. 06-8776. SOLANO v. PENNSYLVANIA. Sup. Ct. Pa. Cer- 
tiorari denied. Reported below: 588 Pa. 716, 906 A. 2d 1180. 


No. 06-8783. SANDERS v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 665. 


No. 06-8800. BURKS v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 06-8809. RELIFORD v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 471 F. 3d 918. 


No. 06-8833. WILLIAMS v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 452 F. 3d 1009. 


No. 06-8849. PERREIRA v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 826. 


No. 06-8956. PAOPAO v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 469 F. 3d 760. 


No. 06-9019. HUNGERFORD v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 465 F. 3d 1118. 


No. 06-9172. KEEN v. TENNESSEE. Ct. Crim. App. Tenn. 
Certiorari denied. 


No. 06-9195. MOORE v. CALIFORNIA. Ct. App. Cal., 5th App. 
Dist. Certiorari denied. 


No. 06-9316. FLORES v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 205 Fed. Appx. 269. 


No. 06-9365. THOMPSON v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 261. 


No. 06-9418. VIEIRA v. GONZALES, ATTORNEY GENERAL. 
C. A. 5th Cir. Certiorari denied. 


No. 06-9812. GORDON v. SIBLEY MEMORIAL HOSPITAL ET AL. 
C. A. D. C. Cir. Certiorari denied. 


No. 06-9821. SABBIA v. UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF ILLINOIS. C. A. 7th Cir. Certio- 
rari denied. 
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No. 06-9824. JAMES v. HERITAGE VALLEY FEDERAL CREDIT 
UNION ET AL. C. A. 3d Cir. Certiorari denied. Reported 
below: 197 Fed. Appx. 102. 


No. 06-9827. SMITH v. ANDREWS, WARDEN. C. A. 5th Cir. 
Certiorari denied. 


No. 06-9828. BEATTIE v. MICHIGAN PAROLE BOARD ET AL. 
C. A. 6th Cir. Certiorari denied. 


No. 06-9830. EDWARDS v. FLORIDA. Dist. Ct. App. Fla., 4th 
Dist. Certiorari denied. Reported below: 936 So. 2d 580. 


No. 06-9835. ALI v. BENNETT, DIRECTOR, NORTH CAROLINA 
DEPARTMENT OF CORRECTION, DIVISION OF PRISONS, ET AL. 
C. A. 4th Cir. Certiorari denied. Reported below: 204 Fed. 
Appx. 321. 


No. 06-9841. MENDOZA v. LANE ET AL. Ct. App. Cal., 4th 
App. Dist., Div. 1. Certiorari denied. 


No. 06-9844. WINFIELD v. ROPER, SUPERINTENDENT, POTOSI 
CORRECTIONAL CENTER. C. A. 8th Cir. Certiorari denied. Re- 
ported below: 460 F. 3d 1026. 


No. 06-9846. LAL v. CALIFORNIA. Sup. Ct. Cal. Certiorari 
denied. 


No. 06-9849. BENNETT v. HOREL, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 06-9852. LEWIS v. PRUNTY, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 06-9855. SMITH v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvIsION. C. A. 5th Cir. Certiorari denied. Reported below: 
471 F. 3d 565. 


No. 06-9858. SPRINGS v. ARKANSAS. Sup. Ct. Ark. Certio- 
rari denied. Reported below: 368 Ark. 256, 244 8. W. 3d 683. 


No. 06-9862. DAVIS v. WILKINSON, DIRECTOR, OHIO DEPART- 
MENT OF REHABILITATION AND CORRECTION, ET AL. C. A. 6th 
Cir. Certiorari denied. 
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No. 06-9863. CRAIG v. TUSCARAWAS COUNTY JOB AND FAMILY 
SERVICES ET AL. Ct. App. Ohio, Tuscarawas County. Certio- 
rari denied. 


No. 06-9867. PARKER v. OHIO. Ct. App. Ohio, Cuyahoga 
County. Certiorari denied. 


No. 06-9868. MONK v. PHIEFFER ET AL. C. A. 8th Cir. Cer- 
tiorari denied. 


No. 06-9871. BUTLER v. BERGHUIS, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-9872. MITCHELL v. LAFLER, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-9874. COOPER v. LOUISIANA. Sup. Ct. La. Certiorari 
denied. Reported below: 948 So. 2d 186. 


No. 06-9877. DIETRICH v. BELLEQUE, SUPERINTENDENT, ORE- 
GON STATE PENITENTIARY. C. A. 9th Cir. Certiorari denied. 
Reported below: 202 Fed. Appx. 288. 


No. 06-9879. LYNCH v. JONES, DIRECTOR, OKLAHOMA DEPART- 
MENT OF CORRECTIONS. C. A. 10th Cir. Certiorari denied. Re- 
ported below: 206 Fed. Appx. 744. 


No. 06-9880. OBANDO v. FELKER, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 06-9888. BEATLEY v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIvIsIon. C. A. 5th Cir. Certiorari denied. 


No. 06-9890. DEANE v. MARSHALLS, INC. C. A. 4th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 267. 


No. 06-9897. HOLTZ v. SHEAHAN, SHERIFF, COOK COUNTY, IL- 
LINOIS, ET AL. C. A. 7th Cir. Certiorari denied. Reported 
below: 199 Fed. Appx. 577. 


No. 06-9902. RIvAs v. REITZ ET AL. C. A. 7th Cir. Certio- 
rari denied. Reported below: 191 Fed. Appx. 457. 


No. 06-9904. ROWE v. OREGON. Ct. App. Ore. Certiorari de- 
nied. Reported below: 206 Ore. App. 591, 188 P. 3d 935. 
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No. 06-9907. HAMILTON v. FLORIDA ET AL. Sup. Ct. Fla. 
Certiorari denied. Reported below: 945 So. 2d 1121. 


No. 06-9908. GALLOWAY v. JOHNSON METROPOLITAN TER- 
MITE & PEST CONTROL SERVICE Co. ET AL. Ct. Sp. App. Md. 
Certiorari denied. Reported below: 167 Md. App. 771, 772. 


No. 06-9922. ALEXANDER v. MCDONOUGH, SECRETARY, F'LOR- 
IDA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Cer- 
tiorari denied. 


No. 06-9925. COURTNEY v. MARTINELLI ET AL.; COURTNEY v. 
SARAH LAWRENCE COLLEGE ET AL.; and COURTNEY v. NEW 
YORK STATE JUDICIARY ET AL. C. A. 2d Cir. Certiorari denied. 


No. 06-9927. SMITH v. SCHNEITER, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 06-9928. ROBERTS v. FLORIDA. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 946 So. 2d 28. 


No. 06-9932. PUGH v. WILSON, SUPERINTENDENT, STATE COR- 
RECTIONAL INSTITUTION AT FAYETTE, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 06-9935. PELLECER v. CALIFORNIA. Ct. App. Cal., 4th 
App. Dist., Div. 3. Certiorari denied. 


No. 06-9938. HonG Mari v. NEw YorK CITY CORPORATION 
COUNSEL. C. A. 2d Cir. Certiorari denied. 


No. 06-9945. BLACK v. TERRELL, WARDEN. C. A. 5th Cir. 
Certiorari denied. 


No. 06-9948. LAURY v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvIsION. C. A. 5th Cir. Certiorari denied. 


No. 06-9963. BULLOCK v. PENNSYLVANIA. Sup. Ct. Pa. Cer- 
tiorari denied. Reported below: 590 Pa. 480, 913 A. 2d 207. 


No. 06-9965. CRUMES v. KENTUCKY. Ct. App. Ky. Certio- 
rari denied. 


No. 06-9967. NDIAYE v. GONZALES, ATTORNEY GENERAL. 
C. A. 4th Cir. Certiorari denied. Reported below: 193 Fed. 
Appx. 252. 
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No. 06-9968. MooRE v. CINGULAR WIRELESS Corp. C. A. 7th 
Cir. Certiorari denied. Reported below: 207 Fed. Appx. 717. 


No. 06-9969. MUHAMMAD v. MARYLAND ATTORNEY GRIEV- 
ANCE COMMISSION. Ct. App. Md. Certiorari denied. Reported 
below: 395 Md. 676, 912 A. 2d 588. 


No. 06-9971. MOSLEY v. HARMON ET AL. C. A. 8th Cir. Cer- 
tiorari denied. 


No. 06-9972. KLEINSCHMIDT v. THREE HORIZONS NORTH CON- 
DOMINIUMS, INC. Dist. Ct. App. Fla., 3d Dist. Certiorari de- 
nied. Reported below: 945 So. 2d 521. 


No. 06-9973. LEWIS v. CAIN, WARDEN. C. A. 5th Cir. Cer- 
tiorari denied. 


No. 06-9975. TURNER v. TILLMAN, WARDEN. Super. Ct. Ware 
County, Ga. Certiorari denied. 


No. 06-9978. CARR, AKA JOHNSON v. CAREY, WARDEN. C. A. 
9th Cir. Certiorari denied. Reported below: 216 Fed. Appx. 715. 


No. 06-9983. NEUDECKER v. CITY OF BLOOMINGTON, MINNE- 
SOTA, ET AL. Ct. App. Minn. Certiorari denied. 


No. 06-9989. WARNER v. OKLAHOMA. Ct. Crim. App. Okla. 
Certiorari denied. Reported below: 144 P. 3d 838. 


No. 06-10000. MyYRON v. CALIFORNIA. Ct. App. Cal., 2d App. 
Dist. Certiorari denied. 


No. 06-10002. LOCKHART v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIVISION. C. A. 5th Cir. Certiorari denied. 


No. 06-10005. KETTERER v. OHIO. Sup. Ct. Ohio. Certiorari 
denied. Reported below: 111 Ohio St. 8d 70, 855 N. E. 2d 48. 


No. 06-10009. LOWE v. WEST VIRGINIA. Cir. Ct. Kanawha 
County, W. Va. Certiorari denied. 


No. 06-10010. Lrwis v. PHituips. C. A. 2d Cir. Certiorari 
denied. 


No. 06-10013. HERNANDEZ ANAYA v. QUARTERMAN, DIREC- 
TOR, TEXAS DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL 
INSTITUTIONS DIVISION. C. A. 5th Cir. Certiorari denied. 
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No. 06-10018. MILES v. WILKINSON, WARDEN. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10020. LLODEN v. HAYES, SHERIFF, ITAWAMBA COUNTY, 
MISSISSIPPI, ET AL. C. A. 5th Cir. Certiorari denied. Re- 
ported below: 208 Fed. Appx. 356. 


No. 06-10036. WILLIAMSON v. VOORHIES, WARDEN. C. A. 6th 
Cir. Certiorari denied. 


No. 06-10040. ANTONIO v. COMMONWEALTH’S ATTORNEY FOR 
THE COUNTY OF ARLINGTON, VIRGINIA, ET AL. C. A. 4th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 224. 


No. 06-10042. Bry v. GARCIA ET AL. (two judgments). C. A. 
3d Cir. Certiorari denied. 


No. 06-10044. HALL v. HILL, SUPERINTENDENT, EASTERN OR- 
EGON CORRECTIONAL INSTITUTION. C. A. 9th Cir. Certiorari 
denied. 


No. 06-10051. FALCONER v. CHANOS, ATTORNEY GENERAL OF 
NEVADA, ET AL. C. A. 9th Cir. Certiorari denied. Reported 
below: 212 Fed. Appx. 606. 


No. 06-10064. RYAN v. NEBRASKA. Sup. Ct. Neb. Certio- 
rari denied. 


No. 06-10110. LUCKETT v. ADAMS, WARDEN, ET AL. C. A. 
9th Cir. Certiorari denied. Reported below: 200 Fed. Appx. 703. 


No. 06-10113. LOWERY v. CUMMINGS, WARDEN. C. A. 11th 
Cir. Certiorari denied. 


No. 06-10140. DREW v. MASSACHUSETTS. Sup. Jud. Ct. Mass. 
Certiorari denied. Reported below: 447 Mass. 635, 856 N. E. 
2d 808. 


No. 06-10141. CHANDLER v. MCDONOUGH, SECRETARY, F'LOR- 
IDA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 471 F. 3d 1360. 


No. 06-10144. MCKEAN v. CALIFORNIA. Ct. App. Cal., 6th 
App. Dist. Certiorari denied. 


No. 06-10187. KNOTTS v. ALLEN, COMMISSIONER, ALABAMA 
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. Reported below: 210 Fed. Appx. 987. 
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No. 06-10192. HAYMON v. TENNESSEE. Ct. Crim. App. Tenn. 
Certiorari denied. 


No. 06—-10206. HANSEN v. FEDERAL BUREAU OF PRISONS 
ET AL. C. A. 10th Cir. Certiorari denied. Reported below: 211 
Fed. Appx. 690. 


No. 06-10218. CLIFFORD v. REDMANN, WARDEN. Sup. Ct. 
N. D. Certiorari denied. 


No. 06-10215. Scott v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS. C. A. 11th Cir. Certiorari de- 
nied. Reported below: 218 Fed. Appx. 954. 


No. 06-10216. PETRILLA v. PENNSYLVANIA. Super. Ct. Pa. 
Certiorari denied. Reported below: 907 A. 2d 1136. 


No. 06-10217. SINN v. PEN PRODUCTS ET AL. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10224. JAMES v. SOUTH CAROLINA. Ct. App. 8. C. 
Certiorari denied. 


No. 06-10226. ALLEN v. KANSAS. Ct. App. Kan. Certiorari 
denied. 


No. 06-10251. KHITER v. BLAINE. Sup. Jud. Ct. Mass. Cer- 
tiorari denied. Reported below: 447 Mass. 1111, 856 N. E. 2d 181. 


No. 06-10257. POMEROY v. WALLACE. C. A. 9th Cir. Certio- 
rari denied. Reported below: 207 Fed. Appx. 865. 


No. 06-10264. PEARSON v. MISSISSIPPI. Sup. Ct. Miss. Cer- 
tiorari denied. Reported below: 951 So. 2d 563. 


No. 06-10283. REEVES v. BELLEQUE, SUPERINTENDENT, ORE- 
GON STATE PENITENTIARY. C. A. 9th Cir. Certiorari denied. 
Reported below: 214 Fed. Appx. 667. 


No. 06-10285. RAINIER v. MONTANA STATE PRISON ET AL. 
Sup. Ct. Mont. Certiorari denied. 


No. 06-10305. SMITH v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS. C. A. llth Cir. Certiorari 
denied. 
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No. 06-10306. ANAYA v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. 


No. 06-10307. BURNEY v. GREENE, SUPERINTENDENT, GREAT 
MEADOW CORRECTIONAL FACILITY, ET AL. C. A. 2d Cir. Certio- 
rari denied. 


No. 06-10317. BENYAMINA v. MYERS, ASSISTANT SECRETARY, 
BUREAU OF IMMIGRATION AND CUSTOMS ENFORCEMENT, ET AL. 
C. A. 9th Cir. Certiorari denied. Reported below: 204 Fed. 
Appx. 622. 


No. 06-10328. GRISWELL v. RELIANCE STANDARD INSURANCE 
Co. C. A. 11th Cir. Certiorari denied. Reported below: 209 
Fed. Appx. 888. 


No. 06-10332. GOODEN v. MATHES, WARDEN. C. A. 8th Cir. 
Certiorari denied. 


No. 06-10335. HARRIS v. SOBINA, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT FOREST. C. A. 3d Cir. Certio- 
rari denied. 


No. 06-10338. MOSLEY v. ARKANSAS. Sup. Ct. Ark. Certio- 
rari denied. 


No. 06-10355. HARRISON v. LAPPIN, DIRECTOR, FEDERAL BU- 
REAU OF PRISONS, ET AL. C. A. D. C. Cir. Certiorari denied. 


No. 06-10359. GORDON v. PENNSYLVANIA. Super. Ct. Pa. 
Certiorari denied. Reported below: 905 A. 2d 1043. 


No. 06-10367. LINGo v. Ciry oF ALBANY DEPARTMENT OF 
COMMUNITY AND ECONOMIC DEVELOPMENT ET AL. C. A. 11th 
Cir. Certiorari denied. Reported below: 195 Fed. Appx. 891. 


No. 06-10373. NORDON v. BARTLEY, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10386. GILCHRIST v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 258. 


No. 06-10398. LISANICK v. JOHNSON, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. 
Reported below: 202 Fed. Appx. 635. 
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No. 06-10416. MrtTzscH v. AvAyA, INc. C. A. 8th Cir. Cer- 
tiorari denied. 


No. 06-10422. JENNELL v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 483. 


No. 06-10423. MIDDLETON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 181. 


No. 06-10428. BULLOCK v. REHRIG INTERNATIONAL, INC. 
C. A. 4th Cir. Certiorari denied. Reported below: 211 Fed. 
Appx. 198. 


No. 06-10441. AHLERS v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 06-10442. BAILEY v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 282. 


No. 06-10443. ABDULLAH v. BUREAU OF PRISONS ET AL. 
C. A. 8th Cir. Certiorari denied. 


No. 06-10447. TEJEDA RIOS v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 589. 


No. 06-10448. QUINONES v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 199 Fed. Appx. 774. 


No. 06-10449. Srarcy v. UNITED States. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10453. ROBINSON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10458. MARK v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 202 Fed. Appx. 633. 


No. 06-10460. MENDEZ v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 476 F. 3d 1077. 


No. 06-10461. BARTH v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 213 Fed. Appx. 272. 


No. 06-10462. ANDERSON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10463. AGUILAR-LARA v. UNITED STATES (Reported 
below: 215 Fed. Appx. 389); AMADOR-FLORES v. UNITED STATES 
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(217 Fed. Appx. 370); ORNELAS-ARAIZA v. UNITED STATES (218 
Fed. Appx. 309); and ARRELLANO-DELGADO v. UNITED STATES 
(218 Fed. Appx. 310). C. A. 5th Cir. Certiorari denied. 


No. 06-10466. DELGADO-RIVERA v. UNITED STATES. C. A. Ist 
Cir. Certiorari denied. 


No. 06-10468. HERNANDEZ v. UNITED STATES. C. A. 11th 
Cir. Certiorari denied. 


No. 06-10471. HARTFIELD v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 48. 


No. 06-10472. GARCIA-GONZALEZ v. UNITED STATES. C. A. 
9th Cir. Certiorari denied. Reported below: 201 Fed. Appx. 519. 


No. 06-10480. GRooMS v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 355. 


No. 06-10488. GREEN v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10491. COLEMAN v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 28. 


No. 06-10493. WALTON v. ORTIZ, EXECUTIVE DIRECTOR, COL- 
ORADO DEPARTMENT OF CORRECTIONS. C. A. 10th Cir. Certio- 
rari denied. Reported below: 209 Fed. Appx. 776. 


No. 06-10496. WHEELER v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 224 Fed. Appx. 639. 


No. 06-10497. YouNG v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10498. DUARTE LANZA v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. 


No. 06-10499. CARMOUCHE v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10501. CHARACTER v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10505. SMITH v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. 
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No. 06-10511. USSERY v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 348. 


No. 06-10514. Dopp v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 473 F. 3d 873. 


No. 06-10515. COLLINS v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 23. 


No. 06-10516. BLACKWELL v. NORTH CAROLINA. Sup. Ct. 
N. C. Certiorari denied. Reported below: 361 N. C. 41, 638 
S. E. 2d 452. 


No. 06-10517. CONNER v. KINGSTON, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10521. LARA-GARCIA v. UNITED STATES. C. A. 10th 
Cir. Certiorari denied. Reported below: 478 F. 3d 1231. 


No. 06-10525. IRVING v. UNITED STATES. C. A. 2d Cir. Cer- 
tiorari denied. Reported below: 206 Fed. Appx. 80. 


No. 06-10526. GARCIA v. RUNNELS, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10527. GORDON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10530. GRACEY v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10536. YEOMANS v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 753. 


No. 06-10540. MAHAN v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10541. JACKSON v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 06-10545. SMITH v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 212 Fed. Appx. 352. 


No. 06-10546. RAMIRO v. VASQUEZ, WARDEN. C. A. 11th Cir. 
Certiorari denied. Reported below: 210 Fed. Appx. 901. 


No. 06-10550. WATLER v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 461 F. 3d 1005. 
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No. 06-10552. FLEENOR v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 418. 


No. 06-10560. Macias v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 220 Fed. Appx. 751. 


No. 06-10561. Ki Soo LEE v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 472 F. 3d 638. 


No. 06-10563. SANTIAGO v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. 


No. 06-10564. SURRATT v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 222. 


No. 06-10568. TORRES-CASTRO v. UNITED STATES. C. A. 10th 
Cir. Certiorari denied. Reported below: 470 F. 3d 992. 


No. 06-10570. PARRAL, AKA PARRAL-RAOS, AKA PARRAL- 
RAMOS v. UNITED STATES. C. A. 5th Cir. Certiorari denied. 
Reported below: 218 Fed. Appx. 309. 


No. 06-10573. LAND v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. 


No. 06-10578. Rios VIZCARRA v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 210 Fed. Appx. 670. 


No. 06-10579. CONNIE v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. 


No. 06-10580. CHITTICK v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. 


No. 06-10581. CRAMER v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 188. 


No. 06-10582. DURAN-CABRERA v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 204 Fed. Appx. 635. 


No. 06-10584. Rizzi v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 434 F. 3d 669. 


No. 06-10586. CHAPMAN v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 253. 


No. 06-10592. OTTO v. MINER, WARDEN. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 209 Fed. Appx. 149. 
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No. 06-10601. JONES v. UNITED STATES. C. A. 9th Cir. Cer- 


tiorari denied. Reported below: 472 F. 3d 1136. 


No. 06-10604. Mata v. UNITED STATES. C. A. 5th Cir. Cer- 


tiorari denied. Reported below: 236 Fed. Appx. 8. 


No. 06-10608. ONG v. CLIENT PROTECTION FUND OF THE BAR 


OF MARYLAND. Ct. Sp. App. Md. Certiorari denied. Reported 


be 


low: 169 Md. App. 740, 752. 


No. 06-10610. BEARDEN v. UNITED STATES. C. A. 6th Cir. 


Certiorari denied. Reported below: 213 Fed. Appx. 410. 


No. 06-10612. BoypD v. WILLIAMSON, WARDEN. C. A. 3d Cir. 


Certiorari denied. 


No. 06-10613. NATERA v. UNITED STATES. C. A. 10th Cir. 


Certiorari denied. Reported below: 200 Fed. Appx. 808. 


No. 06-10615. EMUCHAY v. VASQUEZ, WARDEN. C. A. 11th 


Cir. Certiorari denied. Reported below: 213 Fed. Appx. 899. 


No. 06-10617. CONAWAY v. UNITED STATES. C. A. 11th Cir. 


Certiorari denied. 


No. 06-10621. TRUNG THANH PHAM v. UNITED STATES. C. A. 


9th Cir. Certiorari denied. Reported below: 219 Fed. Appx. 682. 


No. 06-10622. SMITH v. UNITED STATES. C. A. 5th Cir. Cer- 


tiorari denied. Reported below: 481 F. 3d 259. 


No. 06-10625. REESE v. AMERICAN SIGNATURE, INC. C. A. 


6th Cir. Certiorari denied. 


No. 06-10627. BRUMLEY v. UNITED STATES. C. A. 6th Cir. 


Certiorari denied. Reported below: 213 Fed. Appx. 416. 


No. 06-10628. WASHINGTON v. UNITED STATES. C. A. Armed 


Forces. Certiorari denied. Reported below: 64 M. J. 396. 


No. 06-10629. JENNINGS v. MENIFEE, WARDEN. C. A. 5th Cir. 


Certiorari denied. Reported below: 214 Fed. Appx. 406. 


No. 06-10631. MIssouRI v. UNITED STATES. Ct. App. D. C. 


Certiorari denied. 
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No. 06-10633. GIBBONS v. UNITED STATES (Reported below: 
197 Fed. Appx. 671); and GIBSON v. UNITED STATES (197 Fed. 
Appx. 661). C. A. 9th Cir. Certiorari denied. 


No. 06-10635. MARTINEZ-VELEZ v. UNITED STATES. C. A. Ist 
Cir. Certiorari denied. 


No. 06-10636. ESPINOZA v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 795. 


No. 06-10639. KING v. COMMISSIONER OF INTERNAL REVE- 
NUE. C. A. 7th Cir. Certiorari denied. Reported below: 207 
Fed. Appx. 681. 


No. 06-10642. RoHLFS v. ILLINOIS. App. Ct. IIL, 3d Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 540, 858 
N. E. 2d 616. 


No. 06-10652. GLOVER v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 811. 


No. 06-10653. GREEN v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 06-10654. KEYES v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 214 Fed. Appx. 145. 


No. 06-10655. MAIBEN v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 638. 


No. 06-10661. SIEGEL vy. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 477 F. 3d 87. 


No. 06-10664. SANTOS v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 186 Fed. Appx. 419. 


No. 06-10666. RuIZ v. UNITED STATES DISTRICT COURT FOR 
THE SOUTHERN DISTRICT OF FLORIDA. C. A. 11th Cir. Certio- 
rari denied. 


No. 06-10670. SMITH v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 213 Fed. Appx. 340. 


No. 06-10671. SMITH v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 906. 
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No. 06-10672. REEDER v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 435. 


No. 06-10675. KOTWICKI v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 657. 


No. 06-10676. MAXWELL v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 473 F. 3d 868. 


No. 06-10679. KNIGHT v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 504. 


No. 06-10680. PARKER v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 298. 


No. 06-10682. PINEDA-ARREGUIN v. UNITED STATES. C. A. 
9th Cir. Certiorari denied. Reported below: 217 Fed. Appx. 685. 


No. 06-10685. NORAJ, AKA NORA v. UNITED STATES. C. A. 
5th Cir. Certiorari denied. Reported below: 223 Fed. Appx. 388. 


No. 06-10688. SNIPE v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 204 Fed. Appx. 196. 


No. 06-10703. WILLIAMS v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10705. WILLIAMS v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. 


No. 06-10714. QUINONES-GRUESO v. UNITED STATES. C. A. 
11th Cir. Certiorari denied. 


No. 06-10718. LARA v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 219 Fed. Appx. 637. 


No. 06-10719. JACKSON v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 473 F. 3d 660. 


No. 06-1060. BELLEQUE, SUPERINTENDENT, OREGON STATE 
PENITENTIARY v. DIETRICH. C. A. 9th Cir. Motion of respond- 
ent for leave to proceed in forma pauperis granted. Certiorari 
denied. Reported below: 202 Fed. Appx. 288. 


No. 06-1209. HIGHTOWER v. TERRY, WARDEN. C. A. 11th Cir. 
Motions of Cornell Law School Death Penalty Project and 
NAACP Legal Defense and Educational Fund, Inc., for leave to 
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file briefs as amici curiae granted. Certiorari denied. Reported 
below: 459 F. 3d 1067. 


No. 06-1291. AMGEN INC. v. HOECHST MARION ROUSSEL, INC., 
ET AL. C. A. Fed. Cir. Certiorari denied. JUSTICE BREYER 
took no part in the consideration or decision of this petition. Re- 
ported below: 457 F. 3d 1293. 


No. 06-10539. PRocToR v. UNITED STATES. C. A. 11th Cir. 
Certiorari before judgment denied. 


Rehearing Denied 


No. 06-1053. SEWELL ET AL. v. 1199 NATIONAL BENEFIT 
FUND FOR HEALTH AND HUMAN SERVICES, 549 U.S. 1282; 

No. 06-1103. Woop v. BILLINGTON, LIBRARIAN OF CONGRESS, 
549 U.S. 1282; 

No. 06-5340. LERMA v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION, 549 U.S. 1254; 

No. 06-6669. FOGLE v. PIERSON ET AL., 549 U.S. 1059; 

No. 06-7929. MADISON v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS DIVISION, 549 U.S. 1183; 

No. 06-8055. KEYS v. UNITED STATES, 549 U.S. 1148; 

No. 06-8081. CRUTCHFIELD v. ILLINOIS, 549 U.S. 1219; 

No. 06-8255. OWENS v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION, 549 U.S. 1222; 

No. 06-8564. BRUMFIELD v. CAIN, WARDEN, 549 U.S. 1256; 
No. 06-8619. RUSSELL v. SUBLETT ET AL., 549 U.S. 1238; 

No. 06-8670. POLLEY v. JETER, WARDEN, 549 U.S. 1235; 

No. 06-8683. CRAIG ET VIR v. TUSCARAWAS COUNTY JOB AND 
FAMILY SERVICES ET AL., 549 U.S. 1284; 

No. 06-8698. BERRY v. FERRELL, WARDEN, ET AL., 549 U.S. 
1236; 
No. 06-8711. JOHNSON v. QUEENS ADMINISTRATION FOR CHIL- 
DREN’S SERVICES ET AL., 549 U.S. 1284; 

No. 06-8728. PALMER v. AULT, WARDEN, 549 U.S. 1285; 

No. 06-8748. IN RE BUTLER, 549 U.S. 1277; 

No. 06-8821. AMERSON v. IOWA ET AL., 549 U.S. 1286; 

No. 06-8822. HAYES v. IOWA ET AL., 549 U.S. 1286; 


954 OCTOBER TERM, 2006 


May 14, 21, 2007 550 U.S. 


No. 06-8832. WANG v. UNITED STATES MEDICAL LICENSE EX- 
AMINATION SECRETARIAT ET AL., 549 U.S. 1287; 

No. 06-8937. SMITH v. WORKMAN, WARDEN, 549 U.S. 1807; 
No. 06-8939. TURCUS v. OAKLAND COUNTY SHERIFF’S DE- 
PARTMENT ET AL., 549 U.S. 1307; 

No. 06-9048. MENDONCA v. TIDEWATER INC., 549 U.S. 1809; 
No. 06-9107. PATTERSON v. JOHNSON, DIRECTOR, VIRGINIA 
DEPARTMENT OF CORRECTIONS, 549 U.S. 1290; 

No. 06-9309. ZUNIGA-HERNANDEZ v. CHILDRESS, WARDEN, 
549 U.S. 1298; 

No. 06-9315. BRYANT v. UNITED STATES, 549 U.S. 1293; 

No. 06-9340. BAEZ v. MILLER, SHERIFF, DOUGLAS COUNTY, 
GEORGIA, 549 U.S. 1294; 

No. 06-9366. MANNIX v. SHEETZ, 549 U.S. 1295; 

No. 06-9595. PICQUIN-GEORGE, AKA DALEY v. HOLT, WARDEN, 
ET AL., 549 U.S. 1812; 

No. 06-9610. IN RE WILLIAMS, 549 U.S. 1277; 

No. 06-9620. IRORERE v. ADAMS, WARDEN, 549 U.S. 1312; and 
No. 06-9723. IN RE SKILLERN, 549 U.S. 1304. Petitions for 
rehearing denied. 


No. 05-1272. ROCKWELL INTERNATIONAL CORP. ET AL. Uv. 
UNITED STATES ET AL., 549 U.S. 457. Motion for substitution of 
party granted, and Virginia Belle Stone is substituted as respond- 
ent in place of James S. Stone, deceased. Petition for rehearing 
denied. JUSTICE BREYER took no part in the consideration or 
decision of this motion and this petition. 


May 21, 2007 


Certiorart Granted—Reversed and Remanded. (See No. 06-605, 
ante, p. 609.) 


Miscellaneous Orders 


No. D-2433. IN RE DISBARMENT OF Boyar. Disbarment en- 
tered. [For earlier order herein, see 548 U.S. 929.] 


No. D-2439. IN RE DISBARMENT OF MORALES. Disbarment 
entered. [For earlier order herein, see 548 U.S. 934.] 


No. D-2440. IN RE DISBARMENT OF ANKERMAN. Disbarment 
entered. [For earlier order herein, see 548 U.S. 984.] 


No. D-2442. IN RE DISBARMENT OF AMBROSE. Disbarment 
entered. [For earlier order herein, see 549 U.S. 949.] 
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No. D-2443. IN RE DISBARMENT OF BESWICK. Disbarment 
entered. [For earlier order herein, see 549 U.S. 949.] 


No. D-2446. IN RE DISBARMENT OF KRONENBERG. Disbar- 
ment entered. [For earlier order herein, see 549 U.S. 949.] 


No. D-2447. IN RE DISBARMENT OF SUCKLING. Disbarment 
entered. [For earlier order herein, see 549 U.S. 950.] 


No. 06M90. FRANCO-GUERRERO v. UNITED STATES. Motion 


for leave to file petition for writ of certiorari under seal granted. 


B 


No. 06M91. ELLIS v. UNITED STATES. Motion for leave to file 
petition for writ of certiorari under seal denied without prejudice 
to filing a renewed motion together with a redacted petition for 
writ of certiorari within 30 days. 


No. 05-1589. DAVENPORT ET AL. v. WASHINGTON EDUCATION 
ASSN.; and 

No. 05-1657. WASHINGTON v. WASHINGTON EXDUCATION ASSN. 
Sup. Ct. Wash. [Certiorari granted, 548 U.S. 942.] Motions of 
respondent and petitioner Washington for leave to file supplemen- 
tal briefs after argument granted. 


No. 06-1210. GENERAL ELECTRIC Co. v. COMMISSIONER, NEW 
HAMPSHIRE DEPARTMENT OF REVENUE ADMINISTRATION. Sup. 
Ct. N. H.; and 

No. 06-1249. WYETH v. LEVINE. Sup. Ct. Vt. The Solicitor 
General is invited to file briefs in these cases expressing the views 
of the United States. 


No. 06-9178. MuRDOCK v. AMERICAN AXLE & MANUFACTUR- 
ING, INC. (two judgments). Ct. App. Mich. Motion of petitioner 
for reconsideration of order denying leave to proceed in forma 
pauperis [549 U.S. 1319] denied. 


No. 06-10371. OCHOA-AMAYA v. GONZALES, ATTORNEY GEN- 
ERAL. C. A. 9th Cir. Motion of petitioner for leave to proceed 
in forma pauperis denied. Petitioner is allowed until June 11, 
2007, within which to pay the docketing fee required by Rule 
38(a) and to submit a petition in compliance with Rule 33.1 of the 
Rules of this Court. 


No. 06-10784. IN REJENSEN. Petition for writ of habeas cor- 
pus denied. 
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No. 06-10780. IN RE RONDEAU. Motion of petitioner for leave 
to proceed in forma pauperis denied, and petition for writ of 
habeas corpus dismissed. See this Court’s Rule 39.8. 


No. 06-10103. IN RE SKILLERN. Petition for writ of manda- 
mus denied. 


No. 06-10643. IN RE SIDDIQUE. Petition for writ of manda- 
mus and/or prohibition denied. 


Certiorari Granted 


No. 06-1265. KLEIN & Co. FUTURES, INC. v. BOARD OF TRADE 
OF THE CITY OF NEW YORK ET AL. C. A. 2d Cir. Certiorari 
granted. Reported below: 464 F. 3d 255. 


No. 06-666. DEPARTMENT OF REVENUE OF KENTUCKY ET AL. 
v. DAVIS ET UX. Ct. App. Ky. Motion of National Association 
of State Treasurers for leave to file a brief as amicus curiae 
granted. Certiorari granted. Reported below: 197 S. W. 3d 557. 


No. 06-8273. DANFORTH v. MINNESOTA. Sup. Ct. Minn. Mo- 
tion of petitioner for leave to proceed in forma pauperis granted. 
Certiorari granted limited to Question 1 presented by the peti- 
tion. Reported below: 718 N. W. 2d 451. 


Certiorarit Denied. (See also No. 06-618, ante, p. 511.) 


No. 06-715. MAN-SEOK CHOE v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. 


No. 06-866. YAX ET AL. v. UPS, AKA UNITED PARCEL SERV- 
ICE, ET AL. C. A. 6th Cir. Certiorari denied. Reported below: 
196 Fed. Appx. 379. 


No. 06-895. Bostic, INDIVIDUALLY AND IN HIS OFFICIAL Ca- 
PACITY AS DEPUTY SHERIFF FOR TUSCALOOSA COUNTY, ALA- 
BAMA v. GRAY, A MINOR, BY AND THROUGH HER MOTHER AND 
NEXT FRIEND, ALEXANDER. C. A. 11th Cir. Certiorari denied. 
Reported below: 458 F. 3d 1295. 


No. 06-1116. KHAN v. UNITED STATES; and 
No. 06-9398. CHAPMAN ET AL. v. UNITED STATES. C. A. 4th 
Cir. Certiorari denied. Reported below: 461 F. 3d 477. 


No. 06-1123. ANIMAS VALLEY SAND & GRAVEL, INC. v. BOARD 
OF COMMISSIONERS OF THE COUNTY OF LA PLATA, COLORADO. 
Ct. App. Colo. Certiorari denied. 
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No. 06-1230. EDEM v. CUOMO, ATTORNEY GENERAL OF NEW 
YORK, ETAL. C. A. 2d Cir. Certiorari denied. Reported below: 
204 Fed. Appx. 95. 


No. 06-1257. STEINER v. CONCENTRA INC. ET AL. C. A. 10th 
Cir. Certiorari denied. Reported below: 195 F. 3d 723. 


No. 06-1258. MILLER v. HARGET ET AL. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 458 F. 3d 1251. 


No. 06-1268. UNDERWOOD ET AL. v. GUAM ELECTION COoM- 
MISSION ET AL. Sup. Ct. Guam. Certiorari denied. Reported 
below: 2006 Guam 17. 


No. 06-1272. Scocca v. CENDANT MORTGAGE Corp. C. A. 3d 
Cir. Certiorari denied. Reported below: 197 Fed. Appx. 112. 


No. 06-1275. SRAM Corp. v. AD-II ENGINEERING, INC. 
C. A. Fed. Cir. Certiorari denied. Reported below: 465 F. 3d 
1351. 


No. 06-1290. ANDREWS ET AL. v. ROADWAY EXPRESS, INC. 
C. A. 5th Cir. Certiorari denied. Reported below: 473 F. 3d 565. 


No. 06-1299. BAXTER v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 557. 


No. 06-1834. SHAHIN ET VIR v. DELAWARE FEDERAL CREDIT 
UNION. Sup. Ct. Del. Certiorari denied. Reported below: 918 
A. 2d 1171. 


No. 06-1838. SmmMoTAs v. KELSEY-SEYBOLD. C. A. 5th Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 273. 


No. 06-1870. BOKER v. HATTOx. C. A. 5th Cir. Certiorari 
denied. Reported below: 205 Fed. Appx. 293. 


No. 06-1373. ROBINSON, NKA KELLY, ET AL. v. VIRGINIA. 
Sup. Ct. Va. Certiorari denied. Reported below: 273 Va. 26, 639 
8. E. 2d 217. 


No. 06-1378. EMPACADORA DE CARNES DE FRESNILLO, S. A. 
DE C. V., ET AL. v. CURRY, DISTRICT ATTORNEY OF TARRANT 
County, TEXAS. C. A. 5th Cir. Certiorari denied. Reported 
below: 476 F. 3d 326. 
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No. 06-1388. GUPTA ET AL. v. UNITED STATES. C. A. 11th 
Cir. Certiorari denied. Reported below: 463 F. 3d 1182. 


No. 06-8391. JACKSON v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 201 Fed. Appx. 481. 


No. 06-8417. MESSIAH v. GREENE, SUPERINTENDENT, GREAT 
MEADOW CORRECTIONAL FACILITY, ET AL. C. A. 2d Cir. Certio- 
rari denied. 


No. 06-8826. SANTIAGO-PACHECO v. UNITED STATES. C. A. 
9th Cir. Certiorari denied. Reported below: 196 Fed. Appx. 507. 


No. 06-8839. WILKINSON-OKOTIE v. GONZALES, ATTORNEY 
GENERAL. C. A. 5th Cir. Certiorari denied. Reported below: 
185 Fed. Appx. 327. 


No. 06-9002. TAYLOR v. CALIFORNIA. App. Div., Super. Ct. 
Cal., County of San Bernardino. Certiorari denied. 


No. 06-9495. CARPENTER v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 260. 


No. 06-9999. SHULER v. OZMINT, DIRECTOR, SOUTH CAROLINA 
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 4th Cir. Certio- 
rari denied. Reported below: 209 Fed. Appx. 224. 


No. 06-10033. HOBLEY v. KFC U.S. PROPERTIES, INC. C. A. 
D. C. Cir. Certiorari denied. 


No. 06-10035. SCHNELLER v. J. W. INDUSTRIES, INC. Super. 
Ct. N. J., App. Div. Certiorari denied. 


No. 06-10053. GROSSMAN v. MCDONOUGH, SECRETARY, FLOR- 
IDA DEPARTMENT OF CORRECTIONS, ETAL. C. A. 11th Cir. Cer- 
tiorari denied. Reported below: 466 F. 3d 1325. 


No. 06-10059. DELIRA v. RUNNELS, WARDEN. C. A. 9th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 580. 


No. 06-10060. CHENEY v. CALIFORNIA. Ct. App. Cal., 83d App. 
Dist. Certiorari denied. 


No. 06-10063. LEMASURIER v. QUARTERMAN, DIRECTOR, 
TEXAS DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL IN- 
STITUTIONS DIVISION. C. A. 5th Cir. Certiorari denied. 
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No. 06-10066. MorRTON v. UNITED STATES ATTORNEY’S OF- 
FICE ET AL. C. A. D. C. Cir. Certiorari denied. Reported 
below: 208 Fed. Appx. 1. 


No. 06-10070. KEATTS v. TECHNEGLAS, INC. Commw. Ct. Pa. 
Certiorari denied. 


No. 06-10074. WILLIAMS v. WEST VIRGINIA DEPARTMENT OF 
HEALTH AND HUMAN RESOURCES. Cir. Ct. Kanawha County, 
W. Va. Certiorari denied. 


No. 06-10076. THOMAS v. GEORGIA. Ct. App. Ga. Certio- 
rari denied. 


No. 06-10079. BRACKETT v. HAUTAMAA ET AL. C. A. 10th 
Cir. Certiorari denied. Reported below: 200 Fed. Appx. 758. 


No. 06-10083. JACKSON v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 366 Ill. App. 3d 1221, — 
N. E. 2d —. 


No. 06-10092. CHAVEZ v. WORKMAN, WARDEN, ET AL. C. A. 
10th Cir. Certiorari denied. Reported below: 207 Fed. Appx. 
924. 


No. 06-10096. GONZALEZ v. EVANS, WARDEN. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10097. RAYMER v. INDIANA. Ct. App. Ind. Certio- 
rari denied. 


No. 06-10099. SLoTTo v. MCDANIEL, WARDEN, ET AL. C. A. 
9th Cir. Certiorari denied. 


No. 06-10107. VAN SICKLE v. MIZE ET AL. C. A. 8th Cir. 
Certiorari denied. 


No. 06-10108. POWELL v. BERGHUIS, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10109. WILSON v. FARLEY ET AL. C. A. 11th Cir. 
Certiorari denied. Reported below: 203 Fed. Appx. 239. 


No. 06-10112. PITCHFORD v. ILLINOIS. App. Ct. IIl., 1st Dist. 
Certiorari denied. Reported below: 366 Ill. App. 8d 1223, —— 
N. E. 2d —. 
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No. 06-10114. TREECE v. TERRELL, WARDEN. C. A. 5th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 358. 


No. 06-10118. Savory v. LYONS ET AL. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 469 F. 3d 667. 


No. 06-10123. SANDERS v. JOHNSON, DIRECTOR, VIRGINIA DE- 
PARTMENT OF CORRECTIONS. C. A. 4th Cir. Certiorari denied. 
Reported below: 191 Fed. Appx. 240. 


No. 06-10127. TIMBROOK v. TEXAS. Ct. App. Tex., 1st Dist. 
Certiorari denied. 


No. 06-10188. FRANSUA v. NEW YoRK. App. Div., Sup. Ct. 
N. Y., 3d Jud. Dept. Certiorari denied. 


No. 06-10148. TYLER v. MIssourI. Ct. App. Mo., Western 
Dist. Certiorari denied. Reported below: 196 S. W. 3d 6388. 


No. 06-10145. NEUMAN v. PEORIA COUNTY POLICE DEPART- 
MENT ET AL. C. A. 7th Cir. Certiorari denied. Reported 
below: 187 Fed. Appx. 627. 


No. 06-10146. GUTIERREZ NOVELO v. FELKER, WARDEN. 
C. A. 9th Cir. Certiorari denied. 


No. 06-10153. MARSHALL v. WHITE, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10154. JONES v. MISSISSIPPI. Sup. Ct. Miss. Certio- 
rari denied. 


No. 06-10157. Prout v. PENNSYLVANIA ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 06-10159. LEWIS v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION. C. A. 5th Cir. Certiorari denied. 


No. 06-10162. Ross v. HOUSTON COMMUNITY COLLEGE Sys- 
TEM ET AL. C. A. 5th Cir. Certiorari denied. Reported below: 
213 Fed. Appx. 297. 


No. 06-10163. SCHNELLER v. PROSPECT PARK NURSING AND 
REHABILITATION CENTER ET AL. C. A. 3d Cir. Certiorari de- 
nied. Reported below: 201 Fed. Appx. 864. 
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No. 06-10168. BANKS v. GEORGIA. Sup. Ct. Ga. Certiorari 
denied. 


No. 06-10174. PARRISH v. TILLMAN, WARDEN. Sup. Ct. Ga. 
Certiorari denied. 


No. 06-10176. JACKSON v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 470 F. 3d 299. 


No. 06-10177. Moore v. ILLINOIS. App. Ct. Il, 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 1102, — 
N. E. 2d —. 


No. 06-10178. JESSAMY v. MASSACHUSETTS. App. Ct. Mass. 
Certiorari denied. Reported below: 67 Mass. App. 1114, 856 
N. E. 2d 917. 


No. 06-10179. KrigG v. U. M. C. Hospirau. C. A. 9th Cir. 
Certiorari denied. Reported below: 217 Fed. Appx. 604. 


No. 06-10181. Drxon v. MCDONOUGH, SECRETARY, FLORIDA 
DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Certio- 
rari denied. 


No. 06-10189. JOHNSON v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS Division. C. A. 5th Cir. Certiorari denied. 


No. 06-10190. LOSH v. MINNESOTA. Sup. Ct. Minn. Certio- 
rari denied. Reported below: 721 N. W. 2d 886. 


No. 06-10195. BROWN v. CALIFORNIA. Ct. App. Cal., 3d App. 
Dist. Certiorari denied. 


No. 06-10196. ALLEN v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION. C. A. 5th Cir. Certiorari denied. 


No. 06-10197. BROWN v. FAHEY, CHAIRPERSON, VIRGINIA Pa- 
ROLE BOARD, ET AL. C. A. 4th Cir. Certiorari denied. Re- 
ported below: 203 Fed. Appx. 460. 


No. 06-10218. SmITH v. ARKANSAS. Sup. Ct. Ark. Certio- 
rari denied. 


No. 06-10228. BUCKHANON v. MCDONOUGH, SECRETARY, 
FLORIDA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. 
Certiorari denied. 
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No. 06-10253. WITHERSPOON v. BURGE, SUPERINTENDENT, 
ELMIRA CORRECTIONAL FACILITY. C. A. 2d Cir. Certiorari de- 
nied. Reported below: 210 Fed. Appx. 115. 


No. 06-10263. MYERS v. METRISH, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10282. VIRDIN v. DELAWARE. Sup. Ct. Del. Certio- 
rari denied. Reported below: 918 A. 2d 1171. 


No. 06-10302. CooK v. CALIFORNIA. Sup. Ct. Cal. Certiorari 
denied. Reported below: 39 Cal. 4th 566, 189 P. 3d 492. 


No. 06-10372. ZAPPALA v. BARNHART, COMMISSIONER OF So- 
CIAL SEcurRITY. C. A. 3d Cir. Certiorari denied. Reported 
below: 192 Fed. Appx. 174. 


No. 06-10376. HOLLOMAN v. MCDONOUGH, SECRETARY, FLOR- 
IDA DEPARTMENT OF CORRECTIONS, ET AL. C. A. 11th Cir. Cer- 
tiorari denied. 


No. 06-10404. WRIGHT v. ForR. Super. Ct. Pa. Certiorari 
denied. Reported below: 911 A. 2d 195. 


No. 06-10411. WHEELER v. GARDNER. C. A. 8th Cir. Certio- 
rari denied. 


No. 06-10419. KING v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 210 Fed. Appx. 720. 


No. 06-10486. CHIA v. FIDELITY INVESTMENTS, AKA FIDELITY 
BROKERAGE SERVICES. C. A. D. C. Cir. Certiorari denied. 


No. 06-10451. SALAZAR-CHICA v. GONZALES, ATTORNEY GEN- 
ERAL. C. A. 11th Cir. Certiorari denied. 


No. 06-10455. SIMMONS v. YATES, WARDEN, ET AL. C. A. 6th 
Cir. Certiorari denied. 


No. 06-10459. NELSON v. MINNESOTA. Ct. App. Minn. Cer- 
tiorari denied. 


No. 06-10467. DUNN v. TESSEMA ET AL. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 212 Fed. Appx. 210. 


No. 06-10470. ILGES v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. Reported below: 207 Fed. Appx. 678. 


ORDERS 963 


550 U.S. May 21, 2007 


No. 06-10513. D’ANDREA v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 473 F. 3d 859. 


No. 06-10537. CUMMINGS v. NORTH CAROLINA. Ct. App. 
N. C. Certiorari denied. Reported below: 174 N. C. App. 772, 
622 S. E. 2d 183. 


No. 06-10547. RODRIGUEZ-SANTOS, AKA COELHO v. UNITED 
STATES. C. A. 1st Cir. Certiorari denied. Reported below: 212 
Fed. Appx. 7. 


No. 06-10574. JACKSON v. BRANDON, WARDEN. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10587. THOMPSON v. DELAWARE. Sup. Ct. Del. Cer- 
tiorari denied. Reported below: 918 A. 2d 339. 


No. 06-10589. STRALEY v. UTAH BOARD OF PARDONS. Ct. 
App. Utah. Certiorari denied. 


No. 06-10594. BOND v. WYNNE, SECRETARY OF THE AIR 
FORCE, ET AL. C. A. 11th Cir. Certiorari denied. Reported 
below: 202 Fed. Appx. 391. 


No. 06-10614. HERNANDEZ v. CALIFORNIA. Ct. App. Cal., 2d 
App. Dist. Certiorari denied. 


No. 06-10626. BLAKE v. WEST VIRGINIA. Cir. Ct. Ohio 
County, W. Va. Certiorari denied. 


No. 06-10660. SANDERS v. ILLINOIS. App. Ct. IIl., 3d Dist. 
Certiorari denied. Reported below: 368 Ill. App. 3d 533, 857 
N. E. 2d 948. 


No. 06-10683. POORE v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 214 Fed. Appx. 382. 


No. 06-10700. DECRISTOFARO v. SOCIAL SECURITY ADMINIS- 
TRATION. C. A. 8th Cir. Certiorari denied. 


No. 06-10706. TRUESDALE v. GONZALES, ATTORNEY GENERAL, 
ET AL. C. A. 4th Cir. Certiorari denied. Reported below: 203 
Fed. Appx. 533. 


No. 06-10710. MELTON v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. 
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No. 06-10711. ScoTt v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. Reported below: 473 F. 3d 1262. 


No. 06-10716. CARTER v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 465 F. 3d 658. 


No. 06-10720. JOHNSON v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 158. 


No. 06-10722. WILLIAMS v. DISTRICT OF COLUMBIA DEPART- 
MENT OF CORRECTIONS ET AL. C. A. D. C. Cir. Certiorari 
denied. 


No. 06-10730. CROWE v. UNITED StTaTes. C. A. 9th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 732. 


No. 06-10731. CLARK v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 183 Fed. Appx. 907. 


No. 06-10732. CARTER v. UNITED STATES. C. A. D. C. Cir. 
Certiorari denied. 


No. 06-10734. PERALTA v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10735. JAIME v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 473 F. 3d 178. 


No. 06-10736. ZAREMBER-CASTANON v. UNITED STATES (Re- 
ported below: 216 Fed. Appx. 419); VILLALTA-BOJORQUEZ, AKA 
BOJORQUEZ-VILLALTA, AKA MARTINO v. UNITED STATES (221 Fed. 
Appx. 375); MIRELES-GONZALEZ v. UNITED STATES (221 Fed. 
Appx. 360); SALDANA-GUERRERO, AKA SALDANA, AKA SALDANA 
GUERRERO v. UNITED STATES (216 Fed. Appx. 416); CARDENAS- 
SANCHEZ v. UNITED STATES (221 Fed. Appx. 367); and PEREZ- 
Rios v. UNITED STATES (224 Fed. Appx. 390). C. A. 5th Cir. 
Certiorari denied. 


No. 06-10739. DELESTON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 205 Fed. Appx. 181. 


No. 06-10740. ARNOLD v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 467 F. 3d 880. 


No. 06-10742. ANGUIANO-VERA v. UNITED STATES. C. A. 9th 
Cir. Certiorari denied. Reported below: 218 Fed. Appx. 621. 
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No. 06-10750. F-ERNANDEZ-CHAVEZ v. UNITED STATES. C. A. 
5th Cir. Certiorari denied. Reported below: 217 Fed. Appx. 311. 


No. 06-10755. PINGLETON v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 526. 


No. 06-10756. LucAs v. UNITED STATEs. C. A. 11th Cir. 
Certiorari denied. Reported below: 194 Fed. Appx. 827. 


No. 06-10758. DAHLER v. THORSON. C. A. 7th Cir. Certio- 
rari denied. 


No. 06-10759. HASKELL v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 468 F. 3d 1064. 


No. 06-10761. YouNG v. UNITED States. C. A. 4th Cir. 
Certiorari denied. Reported below: 223 Fed. Appx. 212. 


No. 06-10766. RODRIGUEZ-HERNANDEZ v. UNITED STATES. 
C. A. 9th Cir. Certiorari denied. 


No. 06-10769. SERRANO v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 796. 


No. 06-10770. ATCHLEY v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 474 F. 3d 840. 


No. 06-10771. AVILEZ-MARTINEZ, AKA AVILES v. UNITED 
STATES (Reported below: 221 Fed. Appx. 345); DEL ANGEL- 
JUAREZ v. UNITED STATES (222 Fed. Appx. 373); GALICIA-CRUZ 
v. UNITED STATES; GARCIA-CASTILLO v. UNITED STATES (221 Fed. 
Appx. 375); GONZALEZ-RODRIGUEZ v. UNITED STATES; ORTEGA- 
HERRERA v. UNITED STATES; RAZO-SOTO v. UNITED STATES (224 
Fed. Appx. 386); SILVA-ARAMBULA v. UNITED STATES (218 Fed. 
Appx. 321); VEGA-MARTINEZ v. UNITED STATES (220 Fed. Appx. 
370); and VEGA-VILLARREAL v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10774. DuNnG LE v. UNITED STATES. C. A. Ist Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 9. 


No. 06-10777. Mook v. UNITED STATES. C. A. 10th Cir. Cer- 
tiorari denied. Reported below: 214 Fed. Appx. 787. 


No. 06-10779. SHERROD v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 306. 
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No. 06-10782. MARTINEZ-ROSAS v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 215 Fed. Appx. 381. 


No. 06-10785. AMADOR v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 303. 


No. 06-10786. BELK v. UNITED STATES. C. A. 2d Cir. Cer- 
tiorari denied. 


No. 06-10787. BoyD v. REVELL, WARDEN. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10792. HAVNER v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 193 Fed. Appx. 503. 


No. 06-10793. FRITH v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 198 Fed. Appx. 878. 


No. 06-10794. HopGE v. UNITED StTaTEs. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10795. ISHAM v. UNITED STATES. C. A. 7th Cir. Cer- 
tiorari denied. 


No. 06-10796. PHARMS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-11355 (06A1079). COMER v. SCHRIRO, DIRECTOR, ARI- 
ZONA DEPARTMENT OF CORRECTIONS. C. A. 9th Cir. Appli- 
cation for stay of execution of sentence of death, presented to 
JUSTICE KENNEDY, and by him referred to the Court, denied. 
Certiorari denied. Reported below: 480 F. 3d 960. 


Rehearing Denied 


No. 06-966. JONES v. SALT RIVER PIMA-MARICOPA INDIAN 
COMMUNITY ET AL., 549 U.S. 1280; 

No. 06-996. PAULSON v. OREGON STATE BAR ET AL. 549 
U.S. 1304; 

No. 06-1151. CRUMP-DONAHUE v. UNITED STATES, 549 U.S. 
1341, 
No. 06-8343. JACKSON v. GRIMES ET AL., 549 U.S. 1225; 

No. 06-8551. CASEY-BEICH v. BACKMAN, 549 U.S. 1255; 

No. 06-8702. GAYLOR v. CATTELL, WARDEN, 549 U.S. 1284; 
No. 06-8766. BLOM v. UNITED STATES, 549 U.S. 1238; 
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No. 06-8812. ROYSTER v. CITY OF NEW YorRK, NEW YORK, 
ET AL., 549 U.S. 1286; 

No. 06-8818. WALKER v. BARNHART, COMMISSIONER OF SO- 
CIAL SECURITY, 549 U.S. 1269; 

No. 06-8875. THORNTON v. CULLIVER, WARDEN, ET AL., 549 
U.S. 1287; 

No. 06-9262. MORGAN v. INDIANA, 549 U.S. 1845; 

No. 06-9685. HARRIS v. UNITED STATES, 549 U.S. 1315; 

No. 06-9694. GENTRY v. UNITED STATES, 549 U.S. 1315; 

No. 06-9712. MANGIARDI v. UNITED STATES, 549 U.S. 1815; 
No. 06-9741. HyNpDS-MATUTE v. UNITED STATES, 549 U.S. 
1316; and 

No. 06-10091. CORDELL v. UNITED STATES, 549 U.S. 1860. 
Petitions for rehearing denied. 


May 29, 2007 

Certiorart Granted—Vacated and Remanded 

No. 06-10255. BOCANEGRA v. CALIFORNIA. Ct. App. Cal., 2d 
App. Dist.; and 

No. 06-10265. ESQUIBEL v. CALIFORNIA. Ct. App. Cal., 2d 
App. Dist. Reported below: 143 Cal. App. 4th 645, 49 Cal. Rptr. 
3d 393. Motions of petitioners for leave to proceed in forma 
pauperis granted. Certiorari granted, judgments vacated, and 


cases remanded for further consideration in light of Cunningham 
v. California, 549 U.S. 270 (2007). 


Miscellaneous Orders 


No. 06A1003. PLOUGH ET AL. v. LAVELLE ET AL. Ct. App. 
Ohio, Portage County. Application for stay, addressed to JUS- 
TICE GINSBURG and referred to the court, denied. 


No. 06M92. MOSLEY v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION. Motion to direct the Clerk to file petition for writ of 
certiorari out of time denied. 


No. 06-1269. UNITED STATES EX REL. BLY-MAGEE v. PREMO 
ET AL. C. A. 9th Cir. The Solicitor General is invited to file a 
brief in this case expressing the views of the United States. 


No. 06-11037. IN RE BROOKS. Petition for writ of habeas cor- 
pus denied. 
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No. 06-10248. IN RE NEUMAN; and 
No. 06-10300. IN RE CARDWELL. Petitions for writs of man- 
damus denied. 


No. 06-104138. IN RE Cox. Petition for writ of mandamus and/ 
or prohibition denied. 


Certiorari Granted 


No. 06-989. HALL STREET ASSOCIATES, L. L. C. v. MATTEL, 
Inc. C. A. 9th Cir. Certiorari granted. Reported below: 196 
Fed. Appx. 476. 


No. 06-1287. CSX TRANSPORTATION, INC. v. GEORGIA STATE 
BOARD OF EQUALIZATION ET AL. C. A. 11th Cir. Certiorari 
granted. Reported below: 472 F. 3d 1281. 


No. 06-1164. JOHN R. SAND & GRAVEL Co. v. UNITED STATES. 
C. A. Fed. Cir. Certiorari granted limited to Question 1 pre- 
sented by the petition. Reported below: 457 F. 3d 1845. 


No. 06-9130. ALI v. FEDERAL BUREAU OF PRISONS ET AL. 
C. A. 11th Cir. Motion of petitioner for leave to proceed in forma 
pauperis granted. Certiorari granted. Reported below: 204 
Fed. Appx. 778. 


Certiorari Denied 


No. 06-887. CITY OF REVERE, MASSACHUSETTS, ET AL. v. 
T&D VIDEO, INC., DBA MOONLITE READER. App. Ct. Mass. 
Certiorari denied. Reported below: 66 Mass. App. 461, 848 N. E. 
2d 1221. 


No. 06-990. HARMS v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 442 F. 3d 367. 


No. 06-1142. AYERS, WARDEN v. DANIELS. C. A. 9th Cir. 
Certiorari denied. Reported below: 428 F. 3d 1181. 


No. 06-1224. DAHIYA v. TALMIDGE INTERNATIONAL, LTD., 
ET AL. Ct. App. La., 4th Cir. Certiorari denied. Reported 
below: 931 So. 2d 1168. 


No. 06-1279. PEQUENO v. SCHMIDT ET AL. C. A. 5th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 938. 
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No. 06-1283. ATKINSON v. TEXAS. Ct. Crim. App. Tex. Cer- 
tiorari denied. 


No. 06-1288. KOYNOK v. HAMILTON ET AL. Super. Ct. Pa. 
Certiorari denied. Reported below: 907 A. 2d 1145. 


No. 06-1296. COVARRUBIAS v. QUARTERMAN, DIRECTOR, 
TEXAS DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL IN- 
STITUTIONS DIVISION. C. A. 5th Cir. Certiorari denied. 


No. 06-1800. HACKWORTH v. PROGRESSIVE CASUALTY INSUR- 
ANCE Co. ET AL. C. A. 10th Cir. Certiorari denied. Reported 
below: 468 F. 3d 722. 


No. 06-1302. HUNTSMAN v. HUNTSMAN, FKA MORGAN. Ct. 
App. Minn. Certiorari denied. 


No. 06-1309. PUGH v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvISION. C. A. 5th Cir. Certiorari denied. 


No. 06-1310. TUNSTALL v. DEESE. C. A. 11th Cir. Certio- 
rari denied. Reported below: 198 Fed. Appx. 831. 


No. 06-1816. NAFZIGER ET AL. v. MCDERMOTT INTERNA- 
TIONAL, INC., ET AL. C. A. 6th Cir. Certiorari denied. Re- 
ported below: 467 F. 3d 514. 


No. 06-1401. KimHoNnG THI LE v. UNITED STATES. C. A. 8th 
Cir. Certiorari denied. Reported below: 474 F. 3d 511. 


No. 06-1404. SHANG v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 220 Fed. Appx. 518. 


No. 06-1412. SHELTON v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. 


No. 06-1419. CAUSEY v. UNITED STATES. C. A. 5th Cir. Cer- 
tiorari denied. Reported below: 473 F. 3d 146. 


No. 06-1422. CuRRY v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 213 Fed. Appx. 181. 


No. 06-8940. BLACKBURN v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 461 F. 3d 259. 
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No. 06-8942. JORDAN v. FEDERAL BUREAU OF PRISONS ET AL. 
C. A. 10th Cir. Certiorari denied. Reported below: 191 Fed. 
Appx. 639. 


No. 06-9001. MARTINEZ v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 353. 


No. 06-9190. MCQUIRTER v. MICHIGAN. Sup. Ct. Mich. Cer- 
tiorari denied. Reported below: 477 Mich. 909, 722 N. W. 2d 851. 


No. 06-9319. GONZALEZ-GARCIA v. UNITED STATES (Reported 
below: 205 Fed. Appx. 278); DUARTE-JIMENEZ v. UNITED STATES 
(207 Fed. Appx. 501); GONZALEZ-CRUZ v. UNITED STATES (209 
Fed. Appx. 414); RIVAS-PRUNEDA, AKA PRUNEDA RIVAS vv. 
UNITED STATES (208 Fed. Appx. 307); AcosTA-LICEA, AKA 
ACOSTA v. UNITED STATES (209 Fed. Appx. 407); and VALDEZ- 
MEDINA v. UNITED STATES (210 Fed. Appx. 419). C. A. 5th Cir. 
Certiorari denied. 


No. 06-9371. JOHNSON v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 195 Fed. Appx. 52. 


No. 06-9414. WATFORD v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 468 F. 3d 891. 


No. 06-9517. HULL v. UNITED STATES. C. A. 3d Cir. Certio- 
rari denied. Reported below: 456 F. 3d 133. 


No. 06-9529. RAMIREZ v. CALIFORNIA. Sup. Ct. Cal. Certio- 
rari denied. Reported below: 39 Cal. 4th 398, 139 P. 8d 64. 


No. 06-9588. WINGFIELD v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 208. 


No. 06-9813. HOFFNER ET AL. v. UNITED STATES. C. A. 3d 
Cir. Certiorari denied. 


No. 06-10027. STURM v. AYRES, WARDEN. Sup. Ct. Cal. 
Certiorari denied. 


No. 06-10191. RICHIE v. ARIZONA. Super. Ct. Ariz., County 
of Maricopa. Certiorari denied. 


No. 06-10200. MILES v. PRINCE GEORGE’S COUNTY, MARyY- 
LAND, ET AL. C. A. 4th Cir. Certiorari denied. Reported 
below: 201 Fed. Appx. 916. 


ORDERS 971 
550 ULS. May 29, 2007 


No. 06-10204. FARRELL v. ARIZONA. Ct. App. Ariz. Certio- 
rari denied. 


No. 06-10209. HACKNER v. CAIN, WARDEN. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10211. COLLINS v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS Division. C. A. 5th Cir. Certiorari denied. 


No. 06-10212. CooK v. TILTON, SECRETARY, CALIFORNIA DE- 
PARTMENT OF CORRECTIONS AND REHABILITATION, ET AL. C. A. 
9th Cir. Certiorari denied. 


No. 06-10219. MILES v. HAws, ACTING WARDEN, ET AL. 
C. A. 9th Cir. Certiorari denied. Reported below: 203 Fed. 
Appx. 80. 


No. 06-10221. WILLIAMS v. LOUISIANA. Ct. App. La., 4th Cir. 
Certiorari denied. Reported below: 932 So. 2d 693. 


No. 06-10222. JOHNSON v. MISSOURI. Sup. Ct. Mo. Certio- 
rari denied. Reported below: 207 S. W. 3d 24. 


No. 06-10232. COLEMAN-BEY v. DOVE ET AL. C. A. 6th Cir. 
Certiorari denied. Reported below: 191 Fed. Appx. 397. 


No. 06-10233. CAMPBELL v. FLORIDA. Dist. Ct. App. Fla., 3d 
Dist. Certiorari denied. Reported below: 940 So. 2d 434. 


No. 06-10234. CARBIN v. MISSISSIPPI. Ct. App. Miss. Cer- 
tiorari denied. Reported below: 942 So. 2d 281. 


No. 06-10236. TAEK SANG YOON v. GIURBINO, WARDEN. C. A. 
9th Cir. Certiorari denied. Reported below: 213 Fed. Appx. 557. 


No. 06-10237. RUFFIN v. HELLING, WARDEN, ET AL. C. A. 
9th Cir. Certiorari denied. Reported below: 207 Fed. Appx. 848. 


No. 06-10238. STEVENSON v. DELAWARE; and 
No. 06-10314. MANLEY v. DELAWARE. Sup. Ct. Del. Certio- 
rari denied. Reported below: 918 A. 2d 321. 


No. 06-10240. SHELL v. COLORADO. Sup. Ct. Colo. Certio- 
rari denied. Reported below: 148 P. 3d 162. 


972 OCTOBER TERM, 2006 


May 29, 2007 550 U.S. 


No. 06-10242. NEUMAN v. MCCoy, SHERIFF, PEORIA COUNTY, 
ILLINOIS, ET AL. C. A. 7th Cir. Certiorari denied. Reported 
below: 210 Fed. Appx. 542. 


No. 06-10254. BLAND v. INDIANA. Ct. App. Ind. Certiorari 
denied. Reported below: 849 N. E. 2d 788. 


No. 06-10261. WHEELER v. KANE ET AL. Super. Ct. Pa. 
Certiorari denied. Reported below: 907 A. 2d 1148. 


No. 06-10262. R. R. v. FRANKLIN COUNTY CHILDREN SERV- 
IcES. Ct. App. Ohio, Franklin County. Certiorari denied. 


No. 06-10269. PUSKAC v. FLORIDA. Sup. Ct. Fla. Certiorari 
denied. Reported below: 946 So. 2d 952. 


No. 06-102738. MADEJ v. ILLINOIS. App. Ct. Ill., 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 3d 1101, — 
N. E. 2d —. 


No. 06-10290. RAMSEYER v. WASHINGTON. Sup. Ct. Wash. 
Certiorari denied. 


No. 06-10292. SKILLERN v. GEORGIA ET AL. C. A. 11th Cir. 
Certiorari denied. Reported below: 202 Fed. Appx. 403. 


No. 06-10293. BOND v. BLAINE ET AL. C. A. 3d Cir. Certio- 
rari denied. 


No. 06-10299. WATKINS v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS Division. C. A. 5th Cir. Certiorari denied. 


No. 06-10301. DrEJESUS ESTACIO v. MULTNOMAH COUNTY CIR- 
CuUIT CourT. C. A. 9th Cir. Certiorari denied. 


No. 06-10304. DURHAM v. QUARTERMAN, DIRECTOR, TEXAS 
DEPARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITU- 
TIONS Division. C. A. 5th Cir. Certiorari denied. 


No. 06-10309. BARTIE v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIvISION. C. A. 5th Cir. Certiorari denied. 


No. 06-10312. PALACIOS v. GIURBINO, WARDEN. C. A. 9th Cir. 
Certiorari denied. 
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No. 06-10316. DRoz v. TENNIS, SUPERINTENDENT, STATE 
CORRECTIONAL INSTITUTION AT ROCKVIEW, ET AL. C. A. 3d Cir. 
Certiorari denied. 


No. 06-10319. VILLA v. OHIO. Ct. App. Ohio, Lorain County. 
Certiorari denied. 


No. 06-10322. MOLYNEAUX v. MCDONOUGH, SECRETARY, 
FLORIDA DEPARTMENT OF CORRECTIONS. Sup. Ct. Fla. Certio- 
rari denied. Reported below: 947 So. 2d 440. 


No. 06-10382. HYNES v. ILLINOIS. App. Ct. Ill, 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 8d 1100, —— 
N. E. 2d —. 


No. 06-10396. HASTINGS v. JONES, WARDEN, ET AL. C. A. 
11th Cir. Certiorari denied. 


No. 06-10409. BLANCK v. LUNSFORD ET AL. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10410. MORALES CAMACHO v. CLARK, SECRETARY, 
WASHINGTON DEPARTMENT OF CORRECTIONS. C. A. 9th Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 763. 


No. 06-10417. PATTERSON v. MACIEL ET AL. C. A. 9th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 529. 


No. 06-10478. Rupp v. KANSAS. Ct. App. Kan. Certiorari 
denied. Reported below: 36 Kan. App. 2d xviii, 142 P. 3d 338. 


No. 06-10481. GREER v. KING, SUPERINTENDENT, SOUTH MISs- 
SISSIPPI CORRECTIONAL FAcILiTy. C. A. 5th Cir. Certiorari 
denied. 


No. 06-10500. CUEVAS v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 207 Fed. Appx. 12. 


No. 06-10510. VIDETTO v. NEW JERSEY. Super. Ct. N. J., App. 


Div. Certiorari denied. 


rar 


No. 06-10518. DARTING v. FARWELL ET AL. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10535. TORRES v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 361. 
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No. 06-10549. JONES v. ILLINOIS. App. Ct. IIl., 1st Dist. 
Certiorari denied. Reported below: 365 Ill. App. 8d 1100, —— 
N. E. 2d —. 


No. 06-10551. TILL v. MICHIGAN. Cir. Ct. Wayne County, 
Mich. Certiorari denied. 


No. 06-10598. BENNETT v. ILLINOIS. App. Ct. IIl., 1st Dist. 
Certiorari denied. 


No. 06-10603. SERRANO v. MCGRATH, WARDEN. C. A. 9th 
Cir. Certiorari denied. 


No. 06-10606. ANAYA v. BROWN, SUPERINTENDENT, EASTERN 
CORRECTIONAL FACILITY. C. A. 2d Cir. Certiorari denied. 


No. 06-10607. PALMER v. CORSINI, SUPERINTENDENT, BAY 
STATE CORRECTIONAL CENTER. C. A. Ist Cir. Certiorari 
denied. 


No. 06-10618. ROBINSON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 208 Fed. Appx. 787. 


No. 06-10619. BOONE v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 818. 


No. 06-10623. WILLIAMS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10634. FITZGERALD v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 212 Fed. Appx. 113. 


No. 06-10644. STORM v. TILTON, SECRETARY, CALIFORNIA DE- 
PARTMENT OF CORRECTIONS AND REHABILITATION, ET AL. C. A. 
9th Cir. Certiorari denied. Reported below: 218 Fed. Appx. 578. 


No. 06-10656. NICOLELLA v. UNITED STATES. C. A. Ist Cir. 
Certiorari denied. Reported below: 211 Fed. Appx. 12. 


No. 06-10674. MATEO v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 471 F. 3d 1162. 


No. 06-10696. WILLIAMS v. Fox TELEVISION STATIONS OF 
BIRMINGHAM, INC. Ct. Civ. App. Ala. Certiorari denied. Re- 
ported below: 959 So. 2d 1120. 
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No. 06-10723. SARGENT v. KINGSTON, WARDEN. C. A. 7th 
Cir. Certiorari denied. 


No. 06-10738. VATANSEVER v. CITY OF NEW YORK, NEW 
YORK, ETAL. C. A. 2d Cir. Certiorari denied. Reported below: 
210 Fed. Appx. 26. 


No. 06-10743. STUBBS v. CARR, CHIEF JUDGE, UNITED STATES 
DISTRICT COURT FOR THE NORTHERN DISTRICT OF OHIO, ET AL. 
C. A. D. C. Cir. Certiorari denied. 


No. 06-10783. KELLEY v. OFFICE OF PERSONNEL MANAGE- 
MENT. C. A. Fed. Cir. Certiorari denied. Reported below: 198 
Fed. Appx. 940. 


No. 06-10799. IRWIN v. UNITED STATES. C. A. 8th Cir. Cer- 
tiorari denied. 


No. 06-10800. GUERRERO v. UNITED STATES. C. A. Ist Cir. 
Certiorari denied. 


No. 06-10801. FLOWERS v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10803. FRAZIER v. JORDAN ET AL. C. A. 10th Cir. 
Certiorari denied. 


No. 06-10806. HERNANDEZ v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10807. GEIGER v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10811. GARCIA-GONZALEZ v. UNITED STATES. C. A. 
11th Cir. Certiorari denied. 


No. 06-10814. JACKSON v. UNITED STATES. Ct. App. D. C. 
Certiorari denied. Reported below: 909 A. 2d 1009. 


No. 06-10817. THOMPSON v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 476 F. 3d 369. 


No. 06-10818. WARD v. UNITED STaTEs. C. A. 10th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 725. 


No. 06-10821. LEFFEBRE v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 445. 
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No. 06-10822. DAvis v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 725. 


No. 06-10823. CINEUS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 944. 


No. 06-10827. SEPULVEDA-CATANO v. UNITED STATES. C. A. 
1st Cir. Certiorari denied. 


No. 06-10831. BUSANE v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 633. 


No. 06-108383. JOHNSON v. UNITED STATES. C. A. 9th Cir. 
Certiorari denied. 


No. 06-10837. WILLIAMS v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10848. TIMMONS v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. 


No. 06-10845. MCLENDON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 196. 


No. 06-10847. JARVIS v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. Reported below: 208 Fed. Appx. 277. 


No. 06-10853. KERKMAN v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 578. 


No. 06-10854. FLINT v. UNITED States. C. A. 11th Cir. 
Certiorari denied. Reported below: 178 Fed. Appx. 964. 


No. 06-10855. CARRAWAY v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. Reported below: 478 F. 3d 845. 


No. 06-10856. CAWTHON v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 200 Fed. Appx. 902. 


No. 06-10857. CHRISTIANS v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 06-10858. COLEMAN v. SAMUELS, WARDEN. C. A. 3d Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 178. 


No. 06-10861. OLVERA-PALACIOS v. UNITED STATES. C. A. 
5th Cir. Certiorari denied. Reported below: 214 Fed. Appx. 487. 
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No. 06-10865. GARCIA-GONZALEZ v. UNITED STATES. C. A. 
6th Cir. Certiorari denied. 


No. 06-10866. ONEAL, AKA BROOKS v. UNITED STATES. C. A. 
5th Cir. Certiorari denied. 


No. 06-10867. PEYTON v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10873. BoypD v. UNITED STATES. C. A. 9th Cir. Cer- 
tiorari denied. Reported below: 480 F. 3d 1178. 


No. 06-10875. ADEKOYA v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 82. 


No. 06-10880. ByRrbDv. UNITED STATES. C. A. 11th Cir. Cer- 
tiorari denied. 


No. 06-10884. BROWN v. UNITED STATES. C. A. 7th Cir. 
Certiorari denied. Reported below: 475 F. 3d 908. 


No. 06-10885. BOOKER v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 246. 


No. 06-10886. BYERS v. ADAMS, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 209 Fed. Appx. 354. 


No. 06-10892. SANCHEZ-ROCHA v. UNITED STATES. C. A. 8th 
Cir. Certiorari denied. Reported below: 208 Fed. Appx. 503. 


No. 06-10893. SANCHEZ v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 853. 


No. 06-10895. AKINOLA v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. 


No. 06-10896. HoovER v. UNITED States. C. A. 7th Cir. 
Certiorari denied. 


No. 06-10897. FREEMAN v. UNITED STATES ET AL. C. A. 10th 
Cir. Certiorari denied. 


No. 06-10900. FAISON v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 346. 


No. 06-10903. FALLS v. UNITED STATES. C. A. 10th Cir. 
Certiorari denied. Reported below: 204 Fed. Appx. 736. 
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No. 06-10908. DEVINE v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 637. 


No. 06-10909. COLLINS, AKA SMALL, AKA DAVIS v. UNITED 
STATES. C. A. 8th Cir. Certiorari denied. 


No. 06-10919. SUTTON v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 555. 


No. 06-10920. STEVENS v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 108. 


No. 06-10930. ARIAS-ROBLES v. UNITED STATES. C. A. 5th 
Cir. Certiorari denied. Reported below: 477 F. 3d 245. 


No. 06-10931. GRADY v. UNITED STATES. C. A. 4th Cir. Cer- 
tiorari denied. 


No. 06-10939. HOWARD v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 463. 


No. 06-10941. GREGORY v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 228 Fed. Appx. 303. 


No. 06-10943. FANNIN v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10947. MASESA v. UNITED STATES. C. A. 11th Cir. 
Certiorari denied. Reported below: 218 Fed. Appx. 880. 


No. 06-10948. JIMENEZ-COHENETE, AKA CRISOSTOMO v. 
UNITED STATES. C. A. 3d Cir. Certiorari denied. Reported 
below: 206 Fed. Appx. 224. 


No. 06-10953. BAILEY v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 650. 


No. 06-10955. WILLIAMS v. UNITED STATES. C. A. 2d Cir. 
Certiorari denied. Reported below: 216 Fed. Appx. 67. 


No. 06-10964. UNDERWOOD v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 219 Fed. Appx. 298. 


No. 06-10965. WILLIAMS v. UNITED STaTEs. C. A. 4th Cir. 
Certiorari denied. Reported below: 225 Fed. Appx. 151. 


No. 06-10967. WYNN v. UNITED STATES. C. A. 3d Cir. Cer- 
tiorari denied. Reported below: 214 Fed. Appx. 118. 
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No. 06-10970. PETERSON v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. Reported below: 206 Fed. Appx. 170. 


No. 06-10971. PABELLON v. O’BRIEN, WARDEN. C. A. 4th Cir. 
Certiorari denied. Reported below: 214 Fed. Appx. 332. 


No. 06-10973. LINDSAY v. UNITED STATES. C. A. 3d Cir. 
Certiorari denied. 


No. 06-10975. JONES v. UNITED STATES. C. A. 6th Cir. Cer- 
tiorari denied. Reported below: 469 F. 3d 563. 


No. 06-10980. DAUGHERTY v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 314. 


No. 06-10981. DELGADO v. UNITED STATES. C. A. Ist Cir. 
Certiorari denied. 


No. 06-10982. CAMACHO v. UNITED STATES. C. A. 5th Cir. 
Certiorari denied. 


No. 06-10983. DELGADO-CASTILLO, AKA RUIZ-CASTILLO v. 
UNITED STATES. C. A. 5th Cir. Certiorari denied. 


No. 06-10987. GLENN v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 06-10989. HENDRICKSON v. UNITED STATES. C. A. 4th 
Cir. Certiorari denied. Reported below: 195 Fed. Appx. 136. 


No. 06-10993. GRANDE v. UNITED STATES. C. A. 4th Cir. 
Certiorari denied. Reported below: 213 Fed. Appx. 155. 


No. 06-10995. HOUGHTON v. WINN, WARDEN. C. A. Ist Cir. 
Certiorari denied. 


No. 06-10998. PEREZ v. UNITED STATES. C. A. Armed 
Forces. Certiorari denied. Reported below: 64 M. J. 424. 


No. 06-10999. PROCTER v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. Reported below: 215 Fed. Appx. 409. 


No. 06-11001. SPENCER v. UNITED STATES. C. A. 8th Cir. 
Certiorari denied. 


No. 06-11015. GOMEZ-GOMEZ v. UNITED STATES. C. A. 10th 
Cir. Certiorari denied. Reported below: 214 Fed. Appx. 847. 
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No. 06-11024. MORALES-RAMIREZ v. UNITED STATES. C. A. 
10th Cir. Certiorari denied. Reported below: 214 Fed. Appx. 
767. 


No. 06-11035. SAMARAH, AKA ABDULKARIM v. UNITED 
STATES. C. A. 9th Cir. Certiorari denied. Reported below: 203 
Fed. Appx. 156. 


No. 06-11041. BLOCHER v. UNITED STATES. C. A. 6th Cir. 
Certiorari denied. 


No. 06-1081. WASHINGTON v. VANDELFT. Sup. Ct. Wash. 
Motion of respondent for leave to proceed in forma pauperis 
granted. Certiorari denied. Reported below: 158 Wash. 2d 731, 
147 P. 3d 573. 


No. 06-1303. YANNA-TROMBLEY v. SATURN Corp. C. A. 6th 
Cir. Certiorari denied. JUSTICE BREYER took no part in the 
consideration or decision of this petition. 


No. 06-1804. ALPHA TELECOMMUNICATIONS, INC. v. INTERNA- 
TIONAL BUSINESS MACHINES Corp. C. A. 6th Cir. Certiorari 
denied. JUSTICE BREYER took no part in the consideration or 
decision of this petition. Reported below: 194 Fed. Appx. 385. 


No. 06-1867. Fopor v. AOL TIME WARNER, INC. C. A. 9th 
Cir. Certiorari denied. THE CHIEF JUSTICE took no part in the 
consideration or decision of this petition. Reported below: 217 
Fed. Appx. 622. 


No. 06-9608. WAKEFIELD v. CORDIS Corp. C. A. 11th Cir. 
Certiorari denied. JUSTICE BREYER took no part in the consid- 
eration or decision of this petition. Reported below: 211 Fed. 
Appx. 834. 


No. 06-10281. WALMSLEY v. MARSHALL, WARDEN. C. A. 9th 
Cir. Certiorari denied. JUSTICE BREYER took no part in the 
consideration or decision of this petition. Reported below: 220 
Fed. Appx. 578. 


Rehearing Denied 


No. 06-801. SHAVERS v. UNITED STATES FIRE INSURANCE Co. 
ET AL., 549 U.S. 1278; 
No. 06-1000. KISSI v. KREMEN ET AL., 549 U.S. 1305; 
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No. 06-1048. MCFARLAND v. BRYAN CAVE LLP ET AL., 549 
U.S. 1322; 

No. 06-1071. K&K CONSTRUCTION, INC., ET AL. v. MICHIGAN 
DEPARTMENT OF ENVIRONMENTAL QUALITY ET AL., 549 U.S. 
1323; 
No. 06-1114. NWADIOGBU v. DEPARTMENT OF EDUCATION, 549 
U.S. 1328; 

No. 06-7967. BROWN v. CHICAGO TRANSIT AUTHORITY RE- 
TIREMENT PLAN, 549 U.S. 1216; 

No. 06-8693. LEWIS v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION, 549 U.S. 1284; 

No. 06-8764. SHAW v. QUARTERMAN, DIRECTOR, TEXAS DE- 
PARTMENT OF CRIMINAL JUSTICE, CORRECTIONAL INSTITUTIONS 
DIVISION, 549 U.S. 1285; 

No. 06-9128. JOHNSON v. JOHNS ET AL., 549 U.S. 1324; 

No. 06-9266. MOHAMMED v. RACINE UNIFIED SCHOOL DISs- 
TRICT, 549 U.S. 1845; 

No. 06-9344. DAVIDSON v. MOHEGAN TRIBAL GAMING AU- 
THORITY ET AL., 549 U.S. 1346; 

No. 06-9475. IN RE BUTCHER, 549 U.S. 1837; 

No. 06-9483. DILLARD v. BURT, WARDEN, 549 U.S. 1349; 

No. 06-9574. MERCADO, AKA MERCADO-CERVANTES v. UNITED 
STATES, 549 U.S. 1801; 

Yo. 06-9626. PEYLA v. UNITED STATES, 549 U.S. 1351; 

Yo. 06-9671. COOPER v. UNITED STATES, 549 U.S. 1814; 


0. 
0. 
0. 06-9747. DUBOSE v. UNITED STATES, 549 U.S. 1816; 
0. 
0. 
Ss 


4 


ZZAZASD 


4 


. 06-9960. BROWN v. UNITED STATES, 549 U.S. 1356; and 
. 06-9977. DIAZ v. UNITED STATES, 549 U.S. 1356.  Peti- 


tions for rehearing denied. 


° 


Z 


o. 06-1069. KEYTER v. MCCAIN, UNITED STATES SENATOR, 
ET AL. 549 U.S. 1362. Petition for rehearing denied. THE 
CHIEF JUSTICE took no part in the consideration or decision of 
this petition. 


AMENDMENT TO 
FEDERAL RULES OF APPELLATE PROCEDURE 


The following amendment to the Federal Rules of Appellate Procedure 
was prescribed by the Supreme Court of the United States on April 
30, 2007, pursuant to 28 U.S. C. §2072, and was reported to Congress by 
THE CHIEF JUSTICE on the same date. For the letter of transmittal, see 
post, p. 984. The Judicial Conference report referred to in that letter is 
not reproduced herein. 

Note that under 28 U.S. C. §2074, such amendments shall take effect 
no earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier publication of the Federal Rules of Appellate Procedure 
and amendments thereto, see 389 U.S. 1063, 398 U.S. 971, 401 U.S. 1029, 
406 U.S. 1005, 441 U.S. 978, 475 U.S. 1158, 490 U.S. 1125, 500 U.S. 1007, 
507 U.S. 1059, 511 U.S. 1155, 514 U.S. 1187, 517 U.S. 1255, 528 U.S. 1147, 
535 U.S. 1128, 588 U.S. 1071, 544 U.S. 1151, and 547 U.S. 1221. 
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LETTER OF TRANSMITTAL 


SUPREME COURT OF THE UNITED STATES 
WASHINGTON, D. C. 


APRIL 30, 2007 


To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 


I have the honor to submit to the Congress the amendment 
to the Federal Rules of Appellate Procedure that has been 
adopted by the Supreme Court of the United States pursuant 
to Section 2072 of Title 28, United States Code. 

Accompanying this rule are excerpts from the report of 
the Judicial Conference of the United States containing the 
Committee Notes submitted to the Court for its consider- 
ation pursuant to Section 331 of Title 28, United States Code. 

Sincerely, 


(Signed) JOHN G. ROBERTS, JR. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 


APRIL 30, 2007 
ORDERED: 


1. That the Federal Rules of Appellate Procedure be, and 
they hereby are, amended by including therein an amend- 
ment to Appellate Rule 25. 

[See infra, p. 987.] 

2. That the foregoing amendment to the Federal Rules of 
Appellate Procedure shall take effect on December 1, 2007, 
and shall govern in all proceedings thereafter commenced 
and, insofar as just and practicable, all proceedings then 
pending. 

3. That THE CHIEF JUSTICE be, and hereby is, authorized 
to transmit to the Congress the foregoing amendment to the 
Federal Rules of Appellate Procedure in accordance with 
the provisions of Section 2072 of Title 28, United States 
Code. 
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AMENDMENT TO THE FEDERAL RULES 
OF APPELLATE PROCEDURE 


Rule 25. Filing and service. 
(a) Filing. 


(5) Privacy protection.—An appeal in a case whose pri- 
vacy protection was governed by Federal Rule of Bank- 
ruptcy Procedure 9037, Federal Rule of Civil Procedure 
5.2, or Federal Rule of Criminal Procedure 49.1 is gov- 
erned by the same rule on appeal. In all other proceed- 
ings, privacy protection is governed by Federal Rule of 
Civil Procedure 5.2, except that Federal Rule of Criminal 
Procedure 49.1 governs when an extraordinary writ is 
sought in a criminal case. 
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AMENDMENTS TO 
FEDERAL RULES OF BANKRUPTCY PROCEDURE 


The following amendments to the Federal Rules of Bankruptcy Proce- 
dure were prescribed by the Supreme Court of the United States on April 
30, 2007, pursuant to 28 U.S. C. §2075, and were reported to Congress by 
THE CHIEF JUSTICE on the same date. For the letter of transmittal, see 
post, p. 990. The Judicial Conference report referred to in that letter is 
not reproduced herein. 

Note that under 28 U.S. C. §2075, such amendments shall take effect 
no earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier publication of the Federal Rules of Bankruptcy Procedure 
and amendments thereto, see, e. g., 461 U.S. 973, 471 U.S. 1147, 480 U.S. 
1077, 490 U.S. 1119, 500 U.S. 1017, 507 U.S. 1075, 511 U.S. 1169, 514 U.S. 
1145, 517 U.S. 1268, 520 U.S. 1285, 526 U.S. 1169, 529 U.S. 1147, 582 
U.S. 1077, 5385 U.S. 1139, 538 U.S. 1075, 541 U.S. 1097, 544 U.S. 1168, 
and 547 U.S. 1227. 
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LETTER OF TRANSMITTAL 


SUPREME COURT OF THE UNITED STATES 
WASHINGTON, D. C. 


APRIL 30, 2007 


To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 


I have the honor to submit to the Congress the amend- 
ments to the Federal Rules of Bankruptcy Procedure that 
have been adopted by the Supreme Court of the United 
States pursuant to Section 2075 of Title 28, United States 
Code. 

Accompanying these rules are excerpts from the report of 
the Judicial Conference of the United States containing the 
Committee Notes submitted to the Court for its consider- 
ation pursuant to Section 331 of Title 28, United States Code. 

Sincerely, 


(Signed) JOHN G. ROBERTS, JR. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 
APRIL 30, 2007 
ORDERED: 


1. That the Federal Rules of Bankruptcy Procedure be, 
and they hereby are, amended by including therein amend- 
ments to Bankruptcy Rules 1014, 3007, 4001, 6006, 7007.1, 
and new Rules 6003, 9005.1, and 9037. 

[See infra, pp. 993-1002.] 

2. That the foregoing amendments to the Federal Rules of 
Bankruptcy Procedure shall take effect on December 1, 2007, 
and shall govern in all proceedings in bankruptcy cases 
thereafter commenced and, insofar as just and practicable, 
all proceedings then pending. 

3. That THE CHIEF JUSTICE be, and hereby is, authorized 
to transmit to the Congress the foregoing amendments to 
the Federal Rules of Bankruptcy Procedure in accordance 
with the provisions of Section 2075 of Title 28, United 
States Code. 
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AMENDMENTS TO THE FEDERAL RULES 
OF BANKRUPTCY PROCEDURE 


Rule 1014. Dismissal and change of venue. 


(a) Dismissal and transfer of cases. 

(1) Cases filed in proper district.—If a petition is filed 
in the proper district, the court, on the timely motion of a 
party in interest or on its own motion, and after hearing 
on notice to the petitioners, the United States trustee, and 
other entities as directed by the court, may transfer the 
case to any other district if the court determines that 
the transfer is in the interest of justice or for the conven- 
ience of the parties. 

(2) Cases filed in improper district.—If a petition is 
filed in an improper district, the court, on the timely mo- 
tion of a party in interest or on its own motion, and after 
hearing on notice to the petitioners, the United States 
trustee, and other entities as directed by the court, may 
dismiss the case or transfer it to any other district if the 
court determines that transfer is in the interest of justice 
or for the convenience of the parties. 


Rule 3007. Objections to claims. 


(a) Objections to claims.—An objection to the allowance 
of a claim shall be in writing and filed. A copy of the objec- 
tion with notice of the hearing thereon shall be mailed or 
otherwise delivered to the claimant, the debtor or debtor in 
possession, and the trustee at least 30 days prior to the 
hearing. 

(b) Demand for relief requiring an adversary proceed- 
ing.—A party in interest shall not include a demand for relief 
of a kind specified in Rule 7001 in an objection to the allow- 
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ance of a claim, but may include the objection in an adver- 
sary proceeding. 

(c) Limitation on joinder of claims objections.—Unless 
otherwise ordered by the court or permitted by subdivision 
(d), objections to more than one claim shall not be joined in 
a single objection. 

(d) Omnibus objection.—Subject to subdivision (e), objec- 
tions to more than one claim may be joined in an omnibus 
objection if all the claims were filed by the same entity, or 
the objections are based solely on the grounds that the 
claims should be disallowed, in whole or in part, because: 

(1) they duplicate other claims; 

(2) they have been filed in the wrong case; 

(3) they have been amended by subsequently filed 
proofs of claim; 

(4) they were not timely filed; 

(5) they have been satisfied or released during the case 
in accordance with the Code, applicable rules, or a court 
order; 

(6) they were presented in a form that does not comply 
with applicable rules, and the objection states that the ob- 
jector is unable to determine the validity of the claim be- 
cause of the noncompliance; 

(7) they are interests, rather than claims; or 

(8) they assert priority in an amount that exceeds the 
maximum amount under §507 of the Code. 


(e) Requirements for omnibus objection.—An omnibus 
objection shall: 

(1) state in a conspicuous place that claimants receiving 
the objection should locate their names and claims in the 
objection; 

(2) list claimants alphabetically, provide a cross- 
reference to claim numbers, and, if appropriate, list claim- 
ants by category of claims; 

(8) state the grounds of the objection to each claim and 
provide a cross-reference to the pages in the omnibus ob- 
jection pertinent to the stated grounds; 
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(4) state in the title the identity of the objector and the 
grounds for the objections; 

(5) be numbered consecutively with other omnibus ob- 
jections filed by the same objector; and 

(6) contain objections to no more than 100 claims. 


(f) Finality of objection.—The finality of any order re- 
garding a claim objection included in an omnibus objection 
shall be determined as though the claim had been subject to 
an individual objection. 


Rule 4001. Relief from automatic stay; prohibiting or con- 
ditioning the use, sale, or lease of property; use of cash 
collateral; obtaining credit; agreements. 


(b) Use of cash collateral. 
(1) Motion; service. 

(A) Motion.—A motion for authority to use cash col- 
lateral shall be made in accordance with Rule 9014 and 
shall be accompanied by a proposed form of order. 

(B) Contents.—The motion shall consist of or Gif the 
motion is more than five pages in length) begin with a 
concise statement of the relief requested, not to exceed 
five pages, that lists or summarizes, and sets out the 
location within the relevant documents of, all material 
provisions, including: 

(i) the name of each entity with an interest in the 
cash collateral; 

(ii) the purposes for the use of the cash collateral; 

(iii) the material terms, including duration, of the 
use of the cash collateral; and 

(iv) any liens, cash payments, or other adequate 
protection that will be provided to each entity with 
an interest in the cash collateral or, if no additional 
adequate protection is proposed, an explanation of 
why each entity’s interest is adequately protected. 


(C) Service.—The motion shall be served on: (1) any 
entity with an interest in the cash collateral; (2) any 
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committee elected under § 705 or appointed under § 1102 
of the Code, or its authorized agent, or, if the case is a 
chapter 9 municipality case or a chapter 11 reorganiza- 
tion case and no committee of unsecured creditors has 
been appointed under §1102, the creditors included on 
the list filed under Rule 1007(d); and (8) any other entity 
that the court directs. 


(c) Obtaining credit. 


(1) Motion; service. 

(A) Motion.—A motion for authority to obtain credit 
shall be made in accordance with Rule 9014 and shall be 
accompanied by a copy of the credit agreement and a 
proposed form of order. 

(B) Contents.—The motion shall consist of or (Gif the 
motion is more than five pages in length) begin with a 
concise statement of the relief requested, not to exceed 
five pages, that lists or summarizes, and sets out the 
location within the relevant documents of, all material 
provisions of the proposed credit agreement and form of 
order, including interest rate, maturity, events of de- 
fault, liens, borrowing limits, and borrowing conditions. 
If the proposed credit agreement or form of order in- 
cludes any of the provisions listed below, the concise 
statement shall also: briefly list or summarize each one; 
identify its specific location in the proposed agreement 
and form of order; and identify any such provision that 
is proposed to remain in effect if interim approval is 
granted, but final relief is denied, as provided under 
Rule 4001(¢)(2). In addition, the motion shall describe 
the nature and extent of each provision listed below: 

(i) a grant of priority or a lien on property of the 
estate under § 364(c) or (d); 

(ii) the providing of adequate protection or priority 
for a claim that arose before the commencement of the 
case, including the granting of a lien on property of 
the estate to secure the claim, or the use of property 
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of the estate or credit obtained under §364 to make 
cash payments on account of the claim; 

(iii) a determination of the validity, enforceability, 
priority, or amount of a claim that arose before the 
commencement of the case, or of any lien securing 
the claim; 

(iv) a waiver or modification of Code provisions or 
applicable rules relating to the automatic stay; 

(v) a waiver or modification of any entity’s authority 
or right to file a plan, seek an extension of time in 
which the debtor has the exclusive right to file a plan, 
request the use of cash collateral under § 363(¢), or re- 
quest authority to obtain credit under § 364; 

(vi) the establishment of deadlines for filing a plan 
of reorganization, for approval of a disclosure state- 
ment, for a hearing on confirmation, or for entry of a 
confirmation order; 

(vii) a waiver or modification of the applicability of 
nonbankruptcy law relating to the perfection of a lien 
on property of the estate, or on the foreclosure or 
other enforcement of the lien; 

(viii) a release, waiver, or limitation on any claim or 
other cause of action belonging to the estate or the 
trustee, including any modification of the statute of 
limitations or other deadline to commence an action; 

(ix) the indemnification of any entity; 

(x) a release, waiver, or limitation of any right 
under § 506(¢); or 

(xi) the granting of a lien on any claim or cause of 
action arising under §§ 544, 545, 547, 548, 549, 553(b), 
723(a), or 724(a). 


(C) Service.—The motion shall be served on: (1) any 
committee elected under § 705 or appointed under § 1102 
of the Code, or its authorized agent, or, if the case is a 
chapter 9 municipality case or a chapter 11 reorganiza- 
tion case and no committee of unsecured creditors has 
been appointed under §1102, on the creditors included 
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on the list filed under Rule 1007(d); and (2) on any other 
entity that the court directs. 


(d) Agreement relating to relief from the automatic stay, 
prohibiting or conditioning the use, sale, or lease of prop- 
erty, providing adequate protection, use of cash collateral, 
and obtaining credit. 

(1) Motion; service. 

(A) Motion.—A motion for approval of any of the fol- 
lowing shall be accompanied by a copy of the agreement 
and a proposed form of order: 

(i) an agreement to provide adequate protection; 

(ii) an agreement to prohibit or condition the use, 
sale, or lease of property; 

(iii) an agreement to modify or terminate the stay 

provided for in § 362; 

(iv) an agreement to use cash collateral; or 

(v) an agreement between the debtor and an entity 
that has a lien or interest in property of the estate 
pursuant to which the entity consents to the creation 
of a lien senior or equal to the entity’s lien or interest 
in such property. 

(B) Contents.—The motion shall consist of or (if the 
motion is more than five pages in length) begin with a 
concise statement of the relief requested, not to exceed 
five pages, that lists or summarizes, and sets out the 
location within the relevant documents of, all material 
provisions of the agreement. In addition, the concise 
statement shall briefly list or summarize, and identify 
the specific location of, each provision in the proposed 
form of order, agreement, or other document of the type 
listed in subdivision (¢)(1)(B). The motion shall also de- 
scribe the nature and extent of each such provision. 

(C) Service.—The motion shall be served on: (1) any 
committee elected under § 705 or appointed under § 1102 
of the Code, or its authorized agent, or, if the case is a 
chapter 9 municipality case or a chapter 11 reorganiza- 
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tion case and no committee of unsecured creditors has 
been appointed under §1102, on the creditors included 
on the list filed under Rule 1007(d); and (2) on any other 
entity the court directs. 


Rule 6003. Interim and final relief immediately following 
the commencement of the case—applications for em- 
ployment; motions for use, sale, or lease of property; 
and motions for assumption or assignment of execu- 
tory contracts. 


Except to the extent that relief is necessary to avoid im- 
mediate and irreparable harm, the court shall not, within 20 
days after the filing of the petition, grant relief regarding 
the following: 

(a) an application under Rule 2014; 

(b) a motion to use, sell, lease, or otherwise incur an obli- 
gation regarding property of the estate, including a motion 
to pay all or part of a claim that arose before the filing of 
the petition, but not a motion under Rule 4001; and 

(c) a motion to assume or assign an executory contract or 
unexpired lease in accordance with § 365. 


Rule 6006. Assumption, rejection or assignment of an exec- 
utory contract or unexpired lease. 


(e) Limitations.—The trustee shall not seek authority to 
assume or assign multiple executory contracts or unexpired 
leases in one motion unless: (1) all executory contracts or 
unexpired leases to be assumed or assigned are between the 
same parties or are to be assigned to the same assignee; (2) 
the trustee seeks to assume, but not assign to more than one 
assignee, unexpired leases of real property; or (8) the court 
otherwise authorizes the motion to be filed. Subject to sub- 
division (f), the trustee may join requests for authority to 
reject multiple executory contracts or unexpired leases in 
one motion. 
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(f) Omnibus motions.—A motion to reject or, if permit- 
ted under subdivision (e), a motion to assume or assign mul- 
tiple executory contracts or unexpired leases that are not 
between the same parties shall: 

(1) state in a conspicuous place that parties receiving 
the omnibus motion should locate their names and their 
contracts or leases listed in the motion; 

(2) list parties alphabetically and identify the corre- 
sponding contract or lease; 

(8) specify the terms, including the curing of defaults, 
for each requested assumption or assignment; 

(4) specify the terms, including the identity of each as- 
signee and the adequate assurance of future performance 
by each assignee, for each requested assignment; 

(5) be numbered consecutively with other omnibus mo- 
tions to assume, assign, or reject executory contracts or 
unexpired leases; and 

(6) be limited to no more than 100 executory contracts 
or unexpired leases. 


(g) Finality of determination.—The finality of any order 
respecting an executory contract or unexpired lease included 
in an omnibus motion shall be determined as though such 
contract or lease had been the subject of a separate motion. 


Rule 7007.1. Corporate ownership statement. 


(b) Time for filing—A party shall file the statement re- 
quired under Rule 7007.1(a) with its first appearance, plead- 
ing, motion, response, or other request addressed to the 
court. A party shall file a supplemental statement promptly 
upon any change in circumstances that this rule requires the 
party to identify or disclose. 


Rule 9005.1. Constitutional challenge to a statute—notice, 
certification, and intervention. 


Rule 5.1 F. R. Civ. P. applies in cases under the Code. 
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Rule 9037. Privacy protection for filings made with the 
court. 


(a) Redacted filings.—Unless the court orders otherwise, 
in an electronic or paper filing made with the court that 
contains an individual’s social-security number, taxpayer- 
identification number, or birth date, the name of an individ- 
ual, other than the debtor, known to be and identified as a 
minor, or a financial-account number, a party or nonparty 
making the filing may include only: 

(1) the last four digits of the social-security number and 
taxpayer-identification number; 

(2) the year of the individual’s birth; 

(8) the minor’s initials; and 

(4) the last four digits of the financial-account number. 


(b) Exemptions from the redaction requirement.—The re- 
daction requirement does not apply to the following: 

(1) a financial-account number that identifies the prop- 
erty allegedly subject to forfeiture in a forfeiture 
proceeding; 

(2) the record of an administrative or agency proceed- 
ing unless filed with a proof of claim; 

(83) the official record of a state-court proceeding; 

(4) the record of a court or tribunal, if that record was 
not subject to the redaction requirement when originally 
filed; 

(5) a filing covered by subdivision (¢) of this rule; and 

(6) a filing that is subject to $110 of the Code. 


(c) Filings made under seal.—The court may order that a 
filing be made under seal without redaction. The court may 
later unseal the filing or order the entity that made the filing 
to file a redacted version for the public record. 

(d) Protective orders.—For cause, the court may by order 
in a case under the Code: 

(1) require redaction of additional information; or 
(2) limit or prohibit a nonparty’s remote electronic ac- 
cess to a document filed with the court. 
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(e) Option for additional unredacted filing under seal.— 
An entity making a redacted filing may also file an 
unredacted copy under seal. The court must retain the 
unredacted copy as part of the record. 

(f) Option for filing a reference list.—A filing that con- 
tains redacted information may be filed together with a ref- 
erence list that identifies each item of redacted information 
and specifies an appropriate identifier that uniquely corre- 
sponds to each item listed. The list must be filed under seal 
and may be amended as of right. Any reference in the case 
to a listed identifier will be construed to refer to the corre- 
sponding item of information. 

(g) Waiver of protection of identifiers.—An entity waives 
the protection of subdivision (a) as to the entity’s own infor- 
mation by filing it without redaction and not under seal. 


AMENDMENTS TO 
FEDERAL RULES OF CIVIL PROCEDURE 


The following amendments to the Federal Rules of Civil Procedure were 
prescribed by the Supreme Court of the United States on April 30, 2007, 
pursuant to 28 U.S.C. §2072, and were reported to Congress by THE 
CHIEF JUSTICE on the same date. For the letter of transmittal, see post, 
p. 1004. The Judicial Conference report referred to in that letter is not 
reproduced herein. 

Note that under 28 U.S. C. §2074, such amendments shall take effect 
no earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier publication of the Federal Rules of Civil Procedure and 
amendments thereto, see 308 U.S. 645, 308 U.S. 642, 329 U.S. 839, 335 
U.S. 919, 341 U.S. 959, 368 U.S. 1009, 374 U.S. 861, 383 U.S. 1029, 
389 U.S. 1121, 398 U.S. 977, 401 U.S. 1017, 419 U.S. 1133, 446 U.S. 
995, 456 U.S. 1018, 461 U.S. 1095, 471 U.S. 1153, 480 U.S. 953, 485 
U.S. 1043, 500 U.S. 963, 507 U.S. 1089, 514 U.S. 1151, 517 U.S. 1279, 
520 U.S. 13805, 523 U.S. 1221, 526 U.S. 1183, 529 U.S. 1155, 532 U.S. 1085, 
535 U.S. 1147, 538 U.S. 1083, 544 U.S. 1178, and 547 U.S. 1233. 
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LETTER OF TRANSMITTAL 


SUPREME COURT OF THE UNITED STATES 
WASHINGTON, D. C. 


APRIL 30, 2007 


To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 


I have the honor to submit to the Congress the amend- 
ments to the Federal Rules of Civil Procedure that have 
been adopted by the Supreme Court of the United States 
pursuant to Section 2072 of Title 28, United States Code. 

Accompanying these rules are excerpts from the report of 
the Judicial Conference of the United States containing the 
Committee Notes submitted to the Court for its consider- 
ation pursuant to Section 331 of Title 28, United States Code. 

Sincerely, 


(Signed) JOHN G. ROBERTS, JR. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 
APRIL 30, 2007 
ORDERED: 


1. That the Federal Rules of Civil Procedure be, and they 
hereby are, amended by including therein the amendments 
to Civil Rules 1 through 86 and new Rule 5.2. 

[See infra, pp. 1007-1146.] 

2. That Forms 1 through 35 in the Appendix to the Fed- 
eral Rules of Civil Procedure be, and they hereby are, 
amended to become restyled Forms 1 through 82. 

[See infra, pp. 1147-1164] 

3. That the foregoing amendments to the Federal Rules of 
Civil Procedure shall take effect on December 1, 2007, and 
shall govern in all proceedings thereafter commenced and, 
insofar as just and practicable, all proceedings then pending. 

4. That THE CHIEF JUSTICE be, and hereby is, authorized 
to transmit to the Congress the foregoing amendments to 
the Federal Rules of Civil Procedure in accordance with the 
provisions of Section 2072 of Title 28, United States Code. 
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AMENDMENTS TO THE FEDERAL RULES 
OF CIVIL PROCEDURE 


TITLE I. SCOPE OF RULES; FORM OF ACTION 


Rule 1. Scope and purpose. 


These rules govern the procedure in all civil actions and 
proceedings in the United States district courts, except as 
stated in Rule 81. They should be construed and adminis- 
tered to secure the just, speedy, and inexpensive determina- 
tion of every action and proceeding. 


Rule 2. One form of action. 
There is one form of action—the civil action. 


TITLE II. COMMENCING AN ACTION; SERVICE OF 
PROCESS, PLEADINGS, MOTIONS, AND ORDERS 


Rule 3. Commencing an action. 


A civil action is commenced by filing a complaint with 
the court. 


Rule 4. Summons. 


(a) Contents; amendments. 
(1) Contents.——A summons must: 

(A) name the court and the parties; 

(B) be directed to the defendant; 

(C) state the name and address of the plaintiff’s attor- 
ney or—if unrepresented—of the plaintiff; 

(D) state the time within which the defendant must 
appear and defend; 

(E) notify the defendant that a failure to appear and 
defend will result in a default judgment against the de- 
fendant for the relief demanded in the complaint; 

(F) be signed by the clerk; and 
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(G) bear the court’s seal. 


(2) Amendments.—The court may permit a summons to 
be amended. 


(b) Isswance.—On or after filing the complaint, the plain- 
tiff may present a summons to the clerk for signature and 
seal. Ifthe summons is properly completed, the clerk must 
sign, seal, and issue it to the plaintiff for service on the 
defendant. A summons—or a copy of a summons that is 
addressed to multiple defendants—must be issued for each 
defendant to be served. 

(c) Service. 

(1) In general.—A summons must be served with a copy 
of the complaint. The plaintiff is responsible for having 
the summons and complaint served within the time al- 
lowed by Rule 4(m) and must furnish the necessary copies 
to the person who makes service. 

(2) By whom.—Any person who is at least 18 years old 
and not a party may serve a summons and complaint. 

(3) By a marshal or someone specially appointed.—At 
the plaintiff’s request, the court may order that service be 
made by a United States marshal or deputy marshal or by 
a person specially appointed by the court. The court 
must so order if the plaintiff is authorized to proceed in 
forma pauperis under 28 U.S.C. $1915 or as a seaman 
under 28 U.S. C. §1916. 


(d) Waiving service. 

(1) Requesting a waiver.—An individual, corporation, or 
association that is subject to service under Rule 4¢(e), (f), 
or (h) has a duty to avoid unnecessary expenses of serving 
the summons. The plaintiff may notify such a defendant 
that an action has been commenced and request that the 
defendant waive service of a summons. The notice and 
request must: 

(A) be in writing and be addressed: 

(i) to the individual defendant; or 

(ii) for a defendant subject to service under Rule 
A(h), to an officer, a managing or general agent, or any 
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other agent authorized by appointment or by law to 
receive service of process; 


(B) name the court where the complaint was filed; 

(C) be accompanied by a copy of the complaint, two 
copies of a waiver form, and a prepaid means for return- 
ing the form; 

(D) inform the defendant, using text prescribed in 
Form 5, of the consequences of waiving and not waiv- 
ing service; 

(E) state the date when the request is sent; 

(F) give the defendant a reasonable time of at least 
30 days after the request was sent—or at least 60 days 
if sent to the defendant outside any judicial district of 
the United States—to return the waiver; and 

(G) be sent by first-class mail or other reliable means. 


(2) Failure to waive.—lIf a defendant located within the 
United States fails, without good cause, to sign and return 
a waiver requested by a plaintiff located within the United 
States, the court must impose on the defendant: 

(A) the expenses later incurred in making service; 
and 

(B) the reasonable expenses, including attorney’s fees, 
of any motion required to collect those service expenses. 


(3) Time to answer after a waiver.—A defendant who, 
before being served with process, timely returns a waiver 
need not serve an answer to the complaint until 60 days 
after the request was sent—or until 90 days after it was 
sent to the defendant outside any judicial district of the 
United States. 

(4) Results of filing a waiver.—When the plaintiff files 
a waiver, proof of service is not required and these rules 
apply as if a summons and complaint had been served at 
the time of filing the waiver. 

(5) Jurisdiction and venue not waived.—Waiving serv- 
ice of a summons does not waive any objection to personal 
jurisdiction or to venue. 
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(e) Serving an individual within a judicial district of the 
United States——Unless federal law provides otherwise, an 
individual—other than a minor, an incompetent person, or 
a person whose waiver has been filed—may be served in a 
judicial district of the United States by: 

(1) following state law for serving a summons in an ac- 
tion brought in courts of general jurisdiction in the state 
where the district court is located or where service is 
made; or 

(2) doing any of the following: 

(A) delivering a copy of the summons and of the com- 
plaint to the individual personally; 

(B) leaving a copy of each at the individual’s dwelling 
or usual place of abode with someone of suitable age and 
discretion who resides there; or 

(C) delivering a copy of each to an agent authorized 
by appointment or by law to receive service of process. 


(f) Serving an individual in a foreign country.—Unless 
federal law provides otherwise, an individual—other than a 
minor, an incompetent person, or a person whose waiver has 
been filed—may be served at a place not within any judicial 
district of the United States: 

(1) by any internationally agreed means of service that 
is reasonably calculated to give notice, such as those au- 
thorized by the Hague Convention on the Service Abroad 
of Judicial and Extrajudicial Documents; 

(2) if there is no internationally agreed means, or if an 
international agreement allows but does not specify other 
means, by a method that is reasonably calculated to give 
notice: 

(A) as prescribed by the foreign country’s law for 
service in that country in an action in its courts of gen- 
eral jurisdiction; 

(B) as the foreign authority directs in response to a 
letter rogatory or letter of request; or 

(C) unless prohibited by the foreign country’s law, by: 

(i) delivering a copy of the summons and of the 
complaint to the individual personally; or 
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(ii) using any form of mail that the clerk addresses 
and sends to the individual and that requires a signed 
receipt; or 

(8) by other means not prohibited by international 
agreement, as the court orders. 


(g) Serving a minor or an incompetent person.—A minor 
or an incompetent person in a judicial district of the United 
States must be served by following state law for serving a 
summons or like process on such a defendant in an action 
brought in the courts of general jurisdiction of the state 
where service is made. A minor or an incompetent person 
who is not within any judicial district of the United States 
must be served in the manner prescribed by Rule 4(f)(2)(A), 
(f)(2)(B), or (f)(8). 

(h) Serving a corporation, partnership, or association.— 
Unless federal law provides otherwise or the defendant’s 
waiver has been filed, a domestic or foreign corporation, or 
a partnership or other unincorporated association that is sub- 
ject to suit under a common name, must be served: 

(1) in a judicial district of the United States: 

(A) in the manner prescribed by Rule 4(e)(1) for serv- 
ing an individual; or 

(B) by delivering a copy of the summons and of the 
complaint to an officer, a managing or general agent, or 
any other agent authorized by appointment or by law 
to receive service of process and—if the agent is one 
authorized by statute and the statute so requires—by 
also mailing a copy of each to the defendant; or 


(2) at a place not within any judicial district of the 
United States, in any manner prescribed by Rule 4(f) for 
serving an individual, except personal delivery under 
(f)(2)(C)@). 

(7) Serving the United States and its agencies, corpora- 
tions, officers, or employees. 

(1) United States.—To serve the United States, a 
party must: 
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(A) 

(i) deliver a copy of the summons and of the com- 
plaint to the United States attorney for the district 
where the action is brought—or to an assistant United 
States attorney or clerical employee whom the 
United States attorney designates in a writing filed 
with the court clerk—or 

(ii) send a copy of each by registered or certified 
mail to the civil-process clerk at the United States at- 
torney’s office; 


(B) send a copy of each by registered or certified mail 
to the Attorney General of the United States at Wash- 
ington, D. C.; and 

(C) if the action challenges an order of a nonparty 
agency or officer of the United States, send a copy of 
each by registered or certified mail to the agency or 
officer. 


(2) Agency; corporation; officer or employee sued in an 
official capacity.—To serve a United States agency or cor- 
poration, or a United States officer or employee sued only 
in an official capacity, a party must serve the United States 
and also send a copy of the summons and of the complaint 
by registered or certified mail to the agency, corporation, 
officer, or employee. 

(3) Officer or employee sued individually.—To serve a 
United States officer or employee sued in an individual 
capacity for an act or omission occurring in connection 
with duties performed on the United States’ behalf 
(whether or not the officer or employee is also sued in an 
official capacity), a party must serve the United States and 
also serve the officer or employee under Rule 4¢e), (f), 
or (g). 

(4) Extending time.—The court must allow a party a 
reasonable time to cure its failure to: 

(A) serve a person required to be served under Rule 

4(i)(2), if the party has served either the United States 

attorney or the Attorney General of the United States; or 
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(B) serve the United States under Rule 4(4)(8), if the 
party has served the United States officer or employee. 


(7) Serving a foreign, state, or local government. 

(1) Foreign state.—A foreign state or its political subdi- 
vision, agency, or instrumentality must be served in ac- 
cordance with 28 U.S. C. § 1608. 

(2) State or local government.—A state, a municipal 
corporation, or any other state-created governmental or- 
ganization that is subject to suit must be served by: 

(A) delivering a copy of the summons and of the com- 
plaint to its chief executive officer; or 

(B) serving a copy of each in the manner prescribed 
by that state’s law for serving a summons or like process 
on such a defendant. 


(k) Territorial limits of effective service. 
(1) In general.—Serving a summons or filing a waiver of 
service establishes personal jurisdiction over a defendant: 

(A) who is subject to the jurisdiction of a court of gen- 
eral jurisdiction in the state where the district court is 
located; 

(B) who is a party joined under Rule 14 or 19 and is 
served within a judicial district of the United States and 
not more than 100 miles from where the summons was 
issued; 

(C) when authorized by a federal statute. 


(2) Federal claim outside state-court jurisdiction.—For 
a claim that arises under federal law, serving a summons 
or filing a waiver of service establishes personal jurisdic- 
tion over a defendant if: 
(A) the defendant is not subject to jurisdiction in any 
state’s courts of general jurisdiction; and 
(B) exercising jurisdiction is consistent with the 
United States Constitution and laws. 
(1) Proving service. 


(1) Affidavit required.—Unless service is waived, proof 
of service must be made to the court. Except for service 
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by a United States marshal or deputy marshal, proof must 
be by the server’s affidavit. 

(2) Service outside the United States.—Service not 
within any judicial district of the United States must be 
proved as follows: 

(A) if made under Rule 4(f)(1), as provided in the ap- 
plicable treaty or convention; or 

(B) if made under Rule 4(f)(2) or (f)(3), by a receipt 
signed by the addressee, or by other evidence satisfying 
the court that the summons and complaint were deliv- 
ered to the addressee. 


(3) Validity of service; amending proof—Failure to 
prove service does not affect the validity of service. The 
court may permit proof of service to be amended. 


(m) Time limit for service.—If a defendant is not served 
within 120 days after the complaint is filed, the court—on 
motion or on its own after notice to the plaintiff—must dis- 
miss the action without prejudice against that defendant or 
order that service be made within a specified time. But if 
the plaintiff shows good cause for the failure, the court must 
extend the time for service for an appropriate period. This 
subdivision (m) does not apply to service in a foreign country 
under Rule 4(f) or 4(j)(). 

(n) Asserting jurisdiction over property or assets. 

(1) Federal law.—The court may assert jurisdiction 
over property if authorized by a federal statute. Notice 
to claimants of the property must be given as provided in 
the statute or by serving a summons under this rule. 

(2) State law.—On a showing that personal jurisdiction 
over a defendant cannot be obtained in the district where 
the action is brought by reasonable efforts to serve a sum- 
mons under this rule, the court may assert jurisdiction 
over the defendant’s assets found in the district. Jurisdic- 
tion is acquired by seizing the assets under the circum- 
stances and in the manner provided by state law in that 
district. 
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Rule 4.1. Serving other process. 


(a) In general.—Process—other than a summons under 
Rule 4 or a subpoena under Rule 45—must be served by a 
United States marshal or deputy marshal or by a person spe- 
cially appointed for that purpose. It may be served any- 
where within the territorial limits of the state where the 
district court is located and, if authorized by a federal stat- 
ute, beyond those limits. Proof of service must be made 
under Rule 4(/). 

(b) Enforcing orders: committing for civil contempt.—An 
order committing a person for civil contempt of a decree 
or injunction issued to enforce federal law may be served 
and enforced in any district. Any other order in a civil- 
contempt proceeding may be served only in the state where 
the issuing court is located or elsewhere in the United States 
within 100 miles from where the order was issued. 


Rule 5. Serving and filing pleadings and other papers. 


(a) Service: when required. 

(1) In general.—Unless these rules provide otherwise, 
each of the following papers must be served on every 
party: 

(A) an order stating that service is required; 

(B) a pleading filed after the original complaint, un- 
less the court orders otherwise under Rule 5(c) because 
there are numerous defendants; 

(C) a discovery paper required to be served on a 
party, unless the court orders otherwise; 

(D) a written motion, except one that may be heard 
ex parte; and 

(E) a written notice, appearance, demand, or offer of 
judgment, or any similar paper. 

(2) If a party fails to appear.—No service is required 
on a party who is in default for failing to appear. But a 
pleading that asserts a new claim for relief against such 
a party must be served on that party under Rule 4. 

(3) Seizing property.—If an action is begun by seizing 
property and no person is or need be named as a defend- 
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ant, any service required before the filing of an appear- 
ance, answer, or claim must be made on the person who 
had custody or possession of the property when it was 
seized. 


(b) Service: how made. 


(1) Serving an attorney.—If a party is represented by 


an attorney, service under this rule must be made on the 
attorney unless the court orders service on the party. 


(2) Service in general.—A paper is served under this 


rule by: 


(A) handing it to the person; 
(B) leaving it: 

(i) at the person’s office with a clerk or other person 
in charge or, if no one is in charge, in a conspicuous 
place in the office; or 

(ii) if the person has no office or the office is closed, 
at the person’s dwelling or usual place of abode with 
someone of suitable age and discretion who resides 
there; 


(C) mailing it to the person’s last known address—in 
which event service is complete upon mailing; 

(D) leaving it with the court clerk if the person has 
no known address; 

(EK) sending it by electronic means if the person con- 
sented in writing—in which event service is complete 
upon transmission, but is not effective if the serving 
party learns that it did not reach the person to be 
served; or 

(F) delivering it by any other means that the person 
consented to in writing—in which event service is com- 
plete when the person making service delivers it to the 
agency designated to make delivery. 


(3) Using court facilities.—If a local rule so authorizes, 


a party may use the court’s transmission facilities to make 
service under Rule 5(b)(2)(E). 


(c) Serving numerous defendants. 
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(1) In general.—lIf an action involves an unusually large 
number of defendants, the court may, on motion or on its 
own, order that: 

(A) defendants’ pleadings and replies to them need 
not be served on other defendants; 

(B) any crossclaim, counterclaim, avoidance, or af- 
firmative defense in those pleadings and replies to them 
will be treated as denied or avoided by all other par- 
ties; and 

(C) filing any such pleading and serving it on the 
plaintiff constitutes notice of the pleading to all parties. 


(2) Notifying parties.—A copy of every such order must 
be served on the parties as the court directs. 
(d) Filing. 

(1) Required filings; certificate of service.-—Any paper 
after the complaint that is required to be served—together 
with a certificate of service—must be filed within a rea- 
sonable time after service. But disclosures under Rule 
26(a)(1) or (2) and the following discovery requests and 
responses must not be filed until they are used in the pro- 
ceeding or the court orders filing: depositions, interrog- 
atories, requests for documents or tangible things or to 
permit entry onto land, and requests for admission. 

(2) How filing is made—in general.—A paper is filed 
by delivering it: 

(A) to the clerk; or 

(B) to a judge who agrees to accept it for filing, and 
who must then note the filing date on the paper and 
promptly send it to the clerk. 


(3) Electronic filing, signing, or verification.—A court 
may, by local rule, allow papers to be filed, signed, or veri- 
fied by electronic means that are consistent with any tech- 
nical standards established by the Judicial Conference of 
the United States. A local rule may require electronic 
filing only if reasonable exceptions are allowed. A paper 
filed electronically in compliance with a local rule is a writ- 
ten paper for purposes of these rules. 
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(4) Acceptance by the clerk.—The clerk must not refuse 
to file a paper solely because it is not in the form pre- 
scribed by these rules or by a local rule or practice. 


Rule 5.1. Constitutional challenge to a statute—notice, cer- 
tification, and intervention. 


(a) Notice by a party.—A party that files a pleading, writ- 
ten motion, or other paper drawing into question the consti- 
tutionality of a federal or state statute must promptly: 

(1) file a notice of constitutional question stating the 
question and identifying the paper that raises it, if: 

(A) a federal statute is questioned and the parties do 
not include the United States, one of its agencies, or one 
of its officers or employees in an official capacity; or 

(B) a state statute is questioned and the parties do 
not include the state, one of its agencies, or one of its 
officers or employees in an official capacity; and 


(2) serve the notice and paper on the Attorney General 
of the United States if a federal statute is questioned—or 
on the state attorney general if a state statute is ques- 
tioned—either by certified or registered mail or by send- 
ing it to an electronic address designated by the attorney 
general for this purpose. 


(b) Certification by the court.—The court must, under 28 
U.S. C. § 2403, certify to the appropriate attorney general 
that a statute has been questioned. 

(c) Intervention; final decision on the merits.—Unless the 
court sets a later time, the attorney general may intervene 
within 60 days after the notice is filed or after the court 
certifies the challenge, whichever is earlier. Before the time 
to intervene expires, the court may reject the constitutional 
challenge, but may not enter a final judgment holding the 
statute unconstitutional. 

(d) No forfeiture.—A party’s failure to file and serve the 
notice, or the court’s failure to certify, does not forfeit a con- 
stitutional claim or defense that is otherwise timely asserted. 
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Rule 5.2. Privacy protection for filings made with the court. 


(a) Redacted filings.—Unless the court orders otherwise, 
in an electronic or paper filing with the court that con- 
tains an individual’s social-security number, taxpayer- 
identification number, or birth date, the name of an individ- 
ual known to be a minor, or a financial-account number, a 
party or nonparty making the filing may include only: 

(1) the last four digits of the social-security number and 
taxpayer-identification number; 

(2) the year of the individual’s birth; 

(8) the minor’s initials; and 

(4) the last four digits of the financial-account number. 


(b) Exemptions from the redaction requirement.—The re- 
daction requirement does not apply to the following: 

(1) a financial-account number that identifies the prop- 
erty allegedly subject to forfeiture in a forfeiture 
proceeding; 

(2) the record of an administrative or agency 
proceeding; 

(8) the official record of a state-court proceeding; 

(4) the record of a court or tribunal, if that record was 
not subject to the redaction requirement when originally 
filed; 

(5) a filing covered by Rule 5.2(¢) or ); and 

(6) a pro se filing in an action brought under 28 U.S. C. 
§§ 2241, 2254, or 2255. 


(c) Limitations on remote access to electronic files; 
social-security appeals and immigration cases.—Unless the 
court orders otherwise, in an action for benefits under the 
Social Security Act, and in an action or proceeding relating 
to an order of removal, to relief from removal, or to immigra- 
tion benefits or detention, access to an electronic file is au- 
thorized as follows: 

(1) the parties and their attorneys may have remote 
electronic access to any part of the case file, including the 
administrative record; 
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(2) any other person may have electronic access to the 
full record at the courthouse, but may have remote elec- 
tronic access only to: 

(A) the docket maintained by the court; and 

(B) an opinion, order, judgment, or other disposition 
of the court, but not any other part of the case file or 
the administrative record. 


(d) Filings made under seal.—The court may order that 
a filing be made under seal without redaction. The court 
may later unseal the filing or order the person who made the 
filing to file a redacted version for the public record. 
(e) Protective orders.—For good cause, the court may by 
order in a case: 
(1) require redaction of additional information; or 
(2) limit or prohibit a nonparty’s remote electronic ac- 
cess to a document filed with the court. 


(f) Option for additional unredacted filing under seal.— 
A person making a redacted filing may also file an 
unredacted copy under seal. The court must retain the 
unredacted copy as part of the record. 

(g) Option for filing a reference list—A filing that con- 
tains redacted information may be filed together with a ref- 
erence list that identifies each item of redacted information 
and specifies an appropriate identifier that uniquely corre- 
sponds to each item listed. The list must be filed under seal 
and may be amended as of right. Any reference in the case 
to a listed identifier will be construed to refer to the corre- 
sponding item of information. 

(h) Waiver of protection of identifiers.—A person waives 
the protection of Rule 5.2(a) as to the person’s own informa- 
tion by filing it without redaction and not under seal. 


Rule 6. Computing and extending time; time for motion 
papers. 
(a) Computing time.—The following rules apply in com- 
puting any time period specified in these rules or in any local 
rule, court order, or statute: 


RULES OF CIVIL PROCEDURE 1021 


(1) Day of the event excluded.—Exclude the day of the 
act, event, or default that begins the period. 

(2) Exclusions from brief periods.—Exclude intermedi- 
ate Saturdays, Sundays, and legal holidays when the pe- 
riod is less than 11 days. 

(3) Last day.—Include the last day of the period unless 
it is a Saturday, Sunday, legal holiday, or—if the act to be 
done is filing a paper in court—a day on which weather 
or other conditions make the clerk’s office inaccessible. 
When the last day is excluded, the period runs until the 
end of the next day that is not a Saturday, Sunday, legal 
holiday, or day when the clerk’s office is inaccessible. 

(4) “Legal holiday” defined.—As used in these rules, 
“legal holiday” means: 

(A) the day set aside by statute for observing New 
Year’s Day, Martin Luther King Jr.’s Birthday, Washing- 
ton’s Birthday, Memorial Day, Independence Day, Labor 
Day, Columbus Day, Veterans’ Day, Thanksgiving Day, 
or Christmas Day; and 

(B) any other day declared a holiday by the President, 
Congress, or the state where the district court is 
located. 


(b) Extending time. 

(1) In general.—When an act may or must be done 
within a specified time, the court may, for good cause, ex- 
tend the time: 

(A) with or without motion or notice if the court acts, 
or if a request is made, before the original time or its 
extension expires; or 

(B) on motion made after the time has expired if the 
party failed to act because of excusable neglect. 


(2) Exceptions.—A court must not extend the time to 
act under Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 
60(b), except as those rules allow. 


(c) Motions, notices of hearing, and affidavits. 
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(1) In general.—A written motion and notice of the 
hearing must be served at least 5 days before the time 
specified for the hearing, with the following exceptions: 

(A) when the motion may be heard ex parte; 

(B) when these rules set a different time; or 

(C) when a court order—which a party may, for good 
cause, apply for ex parte—sets a different time. 


(2) Supporting affidavit—Any affidavit supporting a 
motion must be served with the motion. Except as Rule 
59(c) provides otherwise, any opposing affidavit must be 
served at least 1 day before the hearing, unless the court 
permits service at another time. 


(d) Additional time after certain kinds of service.—When 
a party may or must act within a specified time after service 
and service is made under Rule 5(b)(2)(C), (D), (KE), or (F), 
3 days are added after the period would otherwise expire 
under Rule 6(a). 


TITLE III. PLEADINGS AND MOTIONS 


Rule 7. Pleadings allowed; form of motions and other 
papers. 


(a) Pleadings.—Only these pleadings are allowed: 

(1) a complaint; 

(2) an answer to a complaint; 

(3) an answer to a counterclaim designated as a 
counterclaim; 

(4) an answer to a crossclaim; 

(5) a third-party complaint; 

(6) an answer to a third-party complaint; and 

(7) if the court orders one, a reply to an answer. 


(b) Motions and other papers. 
(1) In general.—A request for a court order must be 
made by motion. The motion must: 
(A) be in writing unless made during a hearing or 
trial; 
(B) state with particularity the grounds for seeking 
the order; and 
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(C) state the relief sought. 


(2) Form.—The rules governing captions and other 
matters of form in pleadings apply to motions and other 
papers. 


Rule 7.1. Disclosure statement. 


(a) Who must file; contents.—A nongovernmental corpo- 
rate party must file two copies of a disclosure statement that: 
(1) identifies any parent corporation and any publicly 
held corporation owning 10% or more of its stock; or 
(2) states that there is no such corporation. 


(b) Time to file; supplemental filing.—A party must: 

(1) file the disclosure statement with its first appear- 
ance, pleading, petition, motion, response, or other request 
addressed to the court; and 

(2) promptly file a supplemental statement if any re- 
quired information changes. 


Rule 8. General rules of pleading. 


(a) Claim for relief—A pleading that states a claim for 
relief must contain: 

(1) a short and plain statement of the grounds for the 
court’s jurisdiction, unless the court already has jurisdic- 
tion and the claim needs no new jurisdictional support; 

(2) a short and plain statement of the claim showing 
that the pleader is entitled to relief; and 

(8) a demand for the relief sought, which may include 
relief in the alternative or different types of relief. 


(b) Defenses; admissions and denials. 
(1) In general.—In responding to a pleading, a party 
must: 
(A) state in short and plain terms its defenses to each 
claim asserted against it; and 
(B) admit or deny the allegations asserted against it 
by an opposing party. 
(2) Denials—responding to the substance.—A denial 
must fairly respond to the substance of the allegation. 
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(3) General and specific denials.—A party that intends 
in good faith to deny all the allegations of a pleading— 
including the jurisdictional grounds—may do so by a gen- 
eral denial. A party that does not intend to deny all the 
allegations must either specifically deny designated alle- 
gations or generally deny all except those specifically 
admitted. 

(4) Denying part of an allegation.—A party that in- 
tends in good faith to deny only part of an allegation must 
admit the part that is true and deny the rest. 

(5) Lacking knowledge or information.—A party that 
lacks knowledge or information sufficient to form a belief 
about the truth of an allegation must so state, and the 
statement has the effect of a denial. 

(6) Effect of failing to deny.—An allegation—other than 
one relating to the amount of damages—is admitted if a 
responsive pleading is required and the allegation is not 
denied. Ifa responsive pleading is not required, an alle- 
gation is considered denied or avoided. 


(c) Affirmative defenses. 

(1) In general.—In responding to a pleading, a party 
must affirmatively state any avoidance or affirmative de- 
fense, including: 

* accord and satisfaction; 
arbitration and award; 
assumption of risk; 
contributory negligence; 
discharge in bankruptcy; 
duress; 
estoppel; 
failure of consideration; 
fraud; 
illegality; 
injury by fellow servant; 
laches; 
license; 
payment; 
release; 
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* res judicata; 

¢ statute of frauds; 

¢ statute of limitations; and 
* waiver. 


(2) Mistaken designation.—lIf a party mistakenly desig- 
nates a defense as a counterclaim, or a counterclaim as a 
defense, the court must, if justice requires, treat the plead- 
ing as though it were correctly designated, and may im- 
pose terms for doing so. 


(d) Pleading to be concise and direct; alternative state- 
ments; inconsistency. 

(1) In general.—Each allegation must be simple, con- 
cise, and direct. No technical form is required. 

(2) Alternative statements of a claim or defense.—A 
party may set out two or more statements of a claim or 
defense alternatively or hypothetically, either in a single 
count or defense or in separate ones. If a party makes 
alternative statements, the pleading is sufficient if any one 
of them is sufficient. 

(3) Inconsistent claims or defenses.—A party may state 
as many separate claims or defenses as it has, regardless 
of consistency. 


(e) Construing pleadings.—Pleadings must be construed 
so as to do justice. 


Rule 9. Pleading special matters. 


(a) Capacity or authority to sue; legal existence. 
(1) In general.—Except when required to show that the 
court has jurisdiction, a pleading need not allege: 
(A) a party’s capacity to sue or be sued; 
(B) a party’s authority to sue or be sued in a repre- 
sentative capacity; or 
(C) the legal existence of an organized association of 
persons that is made a party. 


(2) Raising those issues.—To raise any of those issues, 
a party must do so by a specific denial, which must state 
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any supporting facts that are peculiarly within the par- 
ty’s knowledge. 


(b) Fraud or mistake; conditions of mind.—In alleging 
fraud or mistake, a party must state with particularity the 
circumstances constituting fraud or mistake. Malice, intent, 
knowledge, and other conditions of a person’s mind may be 
alleged generally. 

(c) Conditions precedent.—In pleading conditions prece- 
dent, it suffices to allege generally that all conditions prec- 
edent have occurred or been performed. But when denying 
that a condition precedent has occurred or been performed, 
a party must do so with particularity. 

(d) Official document or act.—In pleading an official docu- 
ment or official act, it suffices to allege that the document 
was legally issued or the act legally done. 

(e) Judgment.—In pleading a judgment or decision of a 
domestic or foreign court, a judicial or quasi-judicial tribunal, 
or a board or officer, it suffices to plead the judgment or 
decision without showing jurisdiction to render it. 

(f) Time and place.—An allegation of time or place is ma- 
terial when testing the sufficiency of a pleading. 

(g) Special damages.—If an item of special damage is 
claimed, it must be specifically stated. 

(h) Admiralty or maritime claim. 

(1) How designated.—If a claim for relief is within the 
admiralty or maritime jurisdiction and also within the 
court’s subject-matter jurisdiction on some other ground, 
the pleading may designate the claim as an admiralty or 
maritime claim for purposes of Rules 14), 38(e), and 82 
and the Supplemental Rules for Admiralty or Maritime 
Claims and Asset Forfeiture Actions. A claim cognizable 
only in the admiralty or maritime jurisdiction is an admi- 
ralty or maritime claim for those purposes, whether or not 
so designated. 

(2) Designation for appeal.—A case that includes an ad- 
miralty or maritime claim within this subdivision (h) is an 
admiralty case within 28 U.S. C. §1292(a)(3). 
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Rule 10. Form of pleadings. 


(a) Caption; names of parties.—Every pleading must 
have a caption with the court’s name, a title, a file number, 

and a Rule 7(a) designation. The title of the complaint must 
name all the parties; the title of other pleadings, after nam- 
ing the first party on each side, may refer generally to 
other parties. 

(b) Paragraphs; separate statements.—A party must state 
its claims or defenses in numbered paragraphs, each limited 
as far as practicable to a single set of circumstances. A later 
pleading may refer by number to a paragraph in an earlier 
pleading. If doing so would promote clarity, each claim 
founded on a separate transaction or occurrence—and each 
defense other than a denial—must be stated in a separate 
count or defense. 

(c) Adoption by reference; exhibits—A statement in a 
pleading may be adopted by reference elsewhere in the 
same pleading or in any other pleading or motion. A copy 
of a written instrument that is an exhibit to a pleading is a 
part of the pleading for all purposes. 


Rule 11. Signing pleadings, motions, and other papers; rep- 
resentations to the court; sanctions. 


(a) Signature.—Every pleading, written motion, and other 
paper must be signed by at least one attorney of record in 
the attorney’s name—or by a party personally if the party is 
unrepresented. The paper must state the signer’s address, 
e-mail address, and telephone number. Unless a rule or 
statute specifically states otherwise, a pleading need not be 
verified or accompanied by an affidavit. The court must 
strike an unsigned paper unless the omission is promptly 
corrected after being called to the attorney’s or party’s 
attention. 

(b) Representations to the court.—By presenting to the 
court a pleading, written motion, or other paper—whether 
by signing, filing, submitting, or later advocating it—an at- 
torney or unrepresented party certifies that to the best of 
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the person’s knowledge, information, and belief, formed after 
an inquiry reasonable under the circumstances: 

(1) it is not being presented for any improper purpose, 
such as to harass, cause unnecessary delay, or needlessly 
increase the cost of litigation; 

(2) the claims, defenses, and other legal contentions are 
warranted by existing law or by a nonfrivolous argument 
for extending, modifying, or reversing existing law or for 
establishing new law; 

(3) the factual contentions have evidentiary support or, 
if specifically so identified, will likely have evidentiary sup- 
port after a reasonable opportunity for further investiga- 
tion or discovery; and 

(4) the denials of factual contentions are warranted on 
the evidence or, if specifically so identified, are reasonably 
based on belief or a lack of information. 


(c) Sanctions. 

(1) In general.—lIf, after notice and a reasonable oppor- 
tunity to respond, the court determines that Rule 11(b) 
has been violated, the court may impose an appropriate 
sanction on any attorney, law firm, or party that violated 
the rule or is responsible for the violation. Absent ex- 
ceptional circumstances, a law firm must be held jointly 
responsible for a violation committed by its partner, as- 
sociate, or employee. 

(2) Motion for sanctions.—A motion for sanctions must 
be made separately from any other motion and must de- 
scribe the specific conduct that allegedly violates Rule 
11(b). The motion must be served under Rule 5, but it 
must not be filed or be presented to the court if the chal- 
lenged paper, claim, defense, contention, or denial is with- 
drawn or appropriately corrected within 21 days after 
service or within another time the court sets. If war- 
ranted, the court may award to the prevailing party the 
reasonable expenses, including attorney’s fees, incurred 
for the motion. 

(3) On the cowrt’s initiative—On its own, the court 
may order an attorney, law firm, or party to show cause 
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why conduct specifically described in the order has not vio- 
lated Rule 11(b). 

(4) Nature of a sanction.—A sanction imposed under 
this rule must be limited to what suffices to deter repeti- 
tion of the conduct or comparable conduct by others sim- 
ilarly situated. The sanction may include nonmonetary 
directives; an order to pay a penalty into court; or, if im- 
posed on motion and warranted for effective deterrence, 
an order directing payment to the movant of part or all of 
the reasonable attorney’s fees and other expenses directly 
resulting from the violation. 

(5) Limitations on monetary sanctions.—The court 
must not impose a monetary sanction: 

(A) against a represented party for violating Rule 

11(b)(2); or 

(B) on its own, unless it issued the show-cause order 
under Rule 11(c)(3) before voluntary dismissal or settle- 
ment of the claims made by or against the party that is, 
or whose attorneys are, to be sanctioned. 


(6) Requirements for an order—An order imposing a 
sanction must describe the sanctioned conduct and explain 
the basis for the sanction. 


(d) Inapplicability to discovery.—This rule does not 
apply to disclosures and discovery requests, responses, ob- 
jections, and motions under Rules 26 through 37. 


Rule 12. Defenses and objections: when and how presented; 
motion for judgment on the pleadings; consolidating 
motions; waiving defenses; pretrial hearing. 


(a) Time to serve a responsive pleading. 

(1) In general.—Unless another time is specified by this 
rule or a federal statute, the time for serving a responsive 
pleading is as follows: 

(A) A defendant must serve an answer: 
(i) within 20 days after being served with the sum- 
mons and complaint; or 
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(ii) if it has timely waived service under Rule 4(d), 
within 60 days after the request for a waiver was sent, 
or within 90 days after it was sent to the defendant 
outside any judicial district of the United States. 


(B) A party must serve an answer to a counterclaim 
or crossclaim within 20 days after being served with the 
pleading that states the counterclaim or crossclaim. 

(C) A party must serve a reply to an answer within 
20 days after being served with an order to reply, unless 
the order specifies a different time. 


(2) United States and its agencies, officers, or employ- 
ees sued in an official capacity.—The United States, a 
United States agency, or a United States officer or em- 
ployee sued only in an official capacity must serve an an- 
swer to a complaint, counterclaim, or crossclaim within 60 
days after service on the United States attorney. 

(3) United States officers or employees sued in an indi- 
vidual capacitya—A United States officer or employee 
sued in an individual capacity for an act or omission occur- 
ring in connection with duties performed on the United 
States’ behalf must serve an answer to a complaint, coun- 
terclaim, or crossclaim within 60 days after service on the 
officer or employee or service on the United States attor- 
ney, whichever is later. 

(4) Effect of a motion.—Unless the court sets a differ- 
ent time, serving a motion under this rule alters these 
periods as follows: 

(A) if the court denies the motion or postpones its dis- 
position until trial, the responsive pleading must be 
served within 10 days after notice of the court’s action; 
or 

(B) if the court grants a motion for a more definite 
statement, the responsive pleading must be served 
within 10 days after the more definite statement is 
served. 


(b) How to present defenses.—Every defense to a claim for 
relief in any pleading must be asserted in the responsive 
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pleading if one is required. But a party may assert the fol- 
lowing defenses by motion: 

(1) lack of subject-matter jurisdiction; 

(2) lack of personal jurisdiction; 

(8) improper venue; 

(4) insufficient process; 

(5) insufficient service of process; 

(6) failure to state a claim upon which relief can be 

granted; and 
(7) failure to join a party under Rule 19. 


A motion asserting any of these defenses must be made be- 
fore pleading if a responsive pleading is allowed. Ifa plead- 
ing sets out a claim for relief that does not require a respon- 
sive pleading, an opposing party may assert at trial any 
defense to that claim. No defense or objection is waived by 
joining it with one or more other defenses or objections in a 
responsive pleading or in a motion. 

(c) Motion for judgment on the pleadings.—After the 
pleadings are closed—but early enough not to delay trial—a 
party may move for judgment on the pleadings. 

(d) Result of presenting matters outside the pleadings.— 
If, on a motion under Rule 12(b)(6) or 12(¢), matters outside 
the pleadings are presented to and not excluded by the 
court, the motion must be treated as one for summary judg- 
ment under Rule 56. All parties must be given a reasonable 
opportunity to present all the material that is pertinent to 
the motion. 

(e) Motion for a more definite statement.—A party may 
move for a more definite statement of a pleading to which 
a responsive pleading is allowed but which is so vague or 
ambiguous that the party cannot reasonably prepare a re- 
sponse. The motion must be made before filing a responsive 
pleading and must point out the defects complained of and 
the details desired. If the court orders a more definite 
statement and the order is not obeyed within 10 days after 
notice of the order or within the time the court sets, the 
court may strike the pleading or issue any other appro- 
priate order. 
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(f) Motion to strike.—The court may strike from a plead- 
ing an insufficient defense or any redundant, immaterial, 
impertinent, or scandalous matter. The court may act: 

(1) on its own; or 
(2) on motion made by a party either before responding 

to the pleading or, if a response is not allowed, within 20 

days after being served with the pleading. 


(g) Joining motions. 

(1) Right to join.—A motion under this rule may be 
joined with any other motion allowed by this rule. 

(2) Limitation on further motions.—Except as pro- 
vided in Rule 12(h)(2) or (8), a party that makes a motion 
under this rule must not make another motion under this 
rule raising a defense or objection that was available to 
the party but omitted from its earlier motion. 


(h) Waiving and preserving certain defenses. 
(1) When some are waived.—A party waives any de- 
fense listed in Rule 12(b)(2)-(5) by: 
(A) omitting it from a motion in the circumstances de- 
scribed in Rule 12(g)(2); or 
(B) failing to either: 
(i) make it by motion under this rule; or 
(ii) include it in a responsive pleading or in an 
amendment allowed by Rule 15(a)(1) as a matter of 
course. 


(2) When to raise others.—Failure to state a claim upon 
which relief can be granted, to join a person required by 
Rule 19(b), or to state a legal defense to a claim may be 
raised: 

(A) in any pleading allowed or ordered under Rule 

7(a); 

(B) by a motion under Rule 12(¢); or 
(C) at trial. 
(3) Lack of subject-matter jurisdiction.—If the court 


determines at any time that it lacks subject-matter juris- 
diction, the court must dismiss the action. 
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(1) Hearing before trial._—If a party so moves, any defense 
listed in Rule 12(b)(1)-(7)—whether made in a pleading or 
by motion—and a motion under Rule 12(¢) must be heard 
and decided before trial unless the court orders a deferral 
until trial. 


Rule 13. Counterclaim and crossclaim. 


(a) Compulsory counterclaim. 

(1) In general.—A pleading must state as a counter- 
claim any claim that—at the time of its service—the 
pleader has against an opposing party if the claim: 

(A) arises out of the transaction or occurrence that is 
the subject matter of the opposing party’s claim; and 

(B) does not require adding another party over whom 
the court cannot acquire jurisdiction. 


(2) EKxceptions.—The pleader need not state the 
claim if: 

(A) when the action was commenced, the claim was 
the subject of another pending action; or 

(B) the opposing party sued on its claim by attach- 
ment or other process that did not establish personal 
jurisdiction over the pleader on that claim, and the 
pleader does not assert any counterclaim under this 
rule. 


(b) Permissive counterclaim.—A pleading may state as a 
counterclaim against an opposing party any claim that is 
not compulsory. 

(c) Relief sought in a counterclaim.—A counterclaim 
need not diminish or defeat the recovery sought by the op- 
posing party. It may request relief that exceeds in amount 
or differs in kind from the relief sought by the opposing 
party. 

(d) Counterclaim against the United States.—These rules 
do not expand the right to assert a counterclaim—or to claim 
a credit—against the United States or a United States officer 
or agency. 
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(e) Counterclaim maturing or acquired after pleading.— 
The court may permit a party to file a supplemental plead- 
ing asserting a counterclaim that matured or was acquired 
by the party after serving an earlier pleading. 

(f) Omitted counterclaim.—The court may permit a 
party to amend a pleading to add a counterclaim if it was 
omitted through oversight, inadvertence, or excusable ne- 
glect or if justice so requires. 

(g) Crossclaim against a coparty.—A pleading may state 
as a crossclaim any claim by one party against a coparty if 
the claim arises out of the transaction or occurrence that is 
the subject matter of the original action or of a counterclaim, 
or if the claim relates to any property that is the subject 
matter of the original action. The crossclaim may include a 
claim that the coparty is or may be liable to the crossclaimant 
for all or part of a claim asserted in the action against the 
crossclaimant. 

(h) Joining additional parties—Rules 19 and 20 govern 
the addition of a person as a party to a counterclaim or 
crossclaim. 

(1) Separate trials; separate judgments.—lIf the court or- 
ders separate trials under Rule 42(b), it may enter judgment 
on a counterclaim or crossclaim under Rule 54(b) when it has 
jurisdiction to do so, even if the opposing party’s claims have 
been dismissed or otherwise resolved. 


Rule 14. Third-party practice. 


(a) When a defending party may bring in a third party. 

(1) Timing of the summons and complaint.—A defend- 
ing party may, as third-party plaintiff, serve a summons 
and complaint on a nonparty who is or may be liable to it 
for all or part of the claim against it. But the third-party 
plaintiff must, by motion, obtain the court’s leave if it files 
the third-party complaint more than 10 days after serving 
its original answer. 

(2) Third-party defendant’s claims and defenses.—The 
person served with the summons and third-party com- 
plaint—the “third-party defendant”: 
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(A) must assert any defense against the third-party 
plaintiff’s claim under Rule 12; 

(B) must assert any counterclaim against the third- 
party plaintiff under Rule 13(a), and may assert any 
counterclaim against the third-party plaintiff under 
Rule 13(b) or any crossclaim against another third-party 
defendant under Rule 13(g); 

(C) may assert against the plaintiff any defense that 
the third-party plaintiff has to the plaintiff’s claim; and 

(D) may also assert against the plaintiff any claim 
arising out of the transaction or occurrence that is the 
subject matter of the plaintiff’s claim against the third- 
party plaintiff. 


(3) Plaintiff’s claims against a third-party defend- 
ant.—The plaintiff may assert against the third-party de- 
fendant any claim arising out of the transaction or occur- 
rence that is the subject matter of the plaintiff’s claim 
against the third-party plaintiff. The third-party defend- 
ant must then assert any defense under Rule 12 and any 
counterclaim under Rule 13(a), and may assert any coun- 
terclaim under Rule 13(b) or any crossclaim under Rule 
13(g). 

(4) Motion to strike, sever, or try separately.—Any 
party may move to strike the third-party claim, to sever 
it, or to try it separately. 

(5) Third-party defendant’s claim against a non- 
party.—A third-party defendant may proceed under this 
rule against a nonparty who is or may be liable to the 
third-party defendant for all or part of any claim against it. 

(6) Third-party complaint in rem.—lIf it is within the 
admiralty or maritime jurisdiction, a third-party complaint 
may be inrem. In that event, a reference in this rule to 
the “summons” includes the warrant of arrest, and a refer- 
ence to the defendant or third-party plaintiff includes, 
when appropriate, a person who asserts a right under Sup- 
plemental Rule C(6)(a)(i) in the property arrested. 
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(b) When a plaintiff may bring in a third party.—When 
a claim is asserted against a plaintiff, the plaintiff may bring 
in a third party if this rule would allow a defendant to do so. 

(c) Admiralty or maritime claim. 

(1) Scope of impleader.—lIf a plaintiff asserts an admi- 
ralty or maritime claim under Rule 9(h), the defendant or 
a person who asserts a right under Supplemental Rule 
C(6)(a)G) may, as a third-party plaintiff, bring in a third- 
party defendant who may be wholly or partly liable— 
either to the plaintiff or to the third-party plaintiff—for 
remedy over, contribution, or otherwise on account of the 
same transaction, occurrence, or series of transactions or 
occurrences. 

(2) Defending against a demand for judgment for the 
plaintiff—The third-party plaintiff may demand judg- 
ment in the plaintiff’s favor against the third-party de- 
fendant. In that event, the third-party defendant must 
defend under Rule 12 against the plaintiff’s claim as well 
as the third-party plaintiff’s claim; and the action pro- 
ceeds as if the plaintiff had sued both the third-party de- 
fendant and the third-party plaintiff. 


Rule 15. Amended and supplemental pleadings. 


(a) Amendments before trial. 
(1) Amending as a matter of course——A party may 
amend its pleading once as a matter of course: 
(A) before being served with a responsive pleading; 
or 
(B) within 20 days after serving the pleading if a re- 
sponsive pleading is not allowed and the action is not 
yet on the trial calendar. 


(2) Other amendments.—In all other cases, a party may 
amend its pleading only with the opposing party’s written 
consent or the court’s leave. The court should freely give 
leave when justice so requires. 

(3) Time to respond.—Unless the court orders other- 
wise, any required response to an amended pleading must 
be made within the time remaining to respond to the origi- 
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nal pleading or within 10 days after service of the 
amended pleading, whichever is later. 


(b) Amendments during and after trial. 

(1) Based on an objection at trial.—If, at trial, a party 
objects that evidence is not within the issues raised in the 
pleadings, the court may permit the pleadings to be 
amended. The court should freely permit an amendment 
when doing so will aid in presenting the merits and the 
objecting party fails to satisfy the court that the evidence 
would prejudice that party’s action or defense on the mer- 
its. The court may grant a continuance to enable the ob- 
jecting party to meet the evidence. 

(2) For issues tried by consent.—When an issue not 
raised by the pleadings is tried by the parties’ express or 
implied consent, it must be treated in all respects as if 
raised in the pleadings. A party may move—at any time, 
even after judgment—to amend the pleadings to conform 
them to the evidence and to raise an unpleaded issue. But 
failure to amend does not affect the result of the trial of 
that issue. 


(c) Relation back of amendments. 

(1) When an amendment relates back.—An amendment 
to a pleading relates back to the date of the original plead- 
ing when: 

(A) the law that provides the applicable statute of 
limitations allows relation back; 

(B) the amendment asserts a claim or defense that 
arose out of the conduct, transaction, or occurrence set 
out—or attempted to be set out—in the original plead- 
ing; or 

(C) the amendment changes the party or the naming 
of the party against whom a claim is asserted, if Rule 
15(c)(1)(B) is satisfied and if, within the period provided 
by Rule 4(m) for serving the summons and complaint, 
the party to be brought in by amendment: 

(i) received such notice of the action that it will 
not be prejudiced in defending on the merits; and 
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(ii) knew or should have known that the action 
would have been brought against it, but for a mistake 
concerning the proper party’s identity. 

(2) Notice to the United States——When the United 
States or a United States officer or agency is added as a 
defendant by amendment, the notice requirements of Rule 
15(c)(1)(C)(i) and (ii) are satisfied if, during the stated pe- 
riod, process was delivered or mailed to the United States 
attorney or the United States attorney’s designee, to the 
Attorney General of the United States, or to the officer 
or agency. 


(d) Supplemental pleadings.—On motion and reasonable 
notice, the court may, on just terms, permit a party to serve 
a supplemental pleading setting out any transaction, occur- 
rence, or event that happened after the date of the pleading 
to be supplemented. The court may permit supplementa- 
tion even though the original pleading is defective in stating 
a claim or defense. The court may order that the opposing 
party plead to the supplemental pleading within a specified 
time. 


Rule 16. Pretrial conferences; scheduling; management. 


(a) Purposes of a pretrial conference.—In any action, the 
court may order the attorneys and any unrepresented par- 
ties to appear for one or more pretrial conferences for such 
purposes as: 

(1) expediting disposition of the action; 

(2) establishing early and continuing control so that the 
case will not be protracted because of lack of management; 

(8) discouraging wasteful pretrial activities; 

(4) improving the quality of the trial through more thor- 
ough preparation; and 

(5) facilitating settlement. 

(b) Scheduling. 

(1) Scheduling order.—Except in categories of actions 
exempted by local rule, the district judge—or a magistrate 
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judge when authorized by local rule—must issue a sched- 
uling order: 
(A) after receiving the parties’ report under Rule 
26(f); or 
(B) after consulting with the parties’ attorneys and 
any unrepresented parties at a scheduling conference or 
by telephone, mail, or other means. 


(2) Time to issue.—The judge must issue the scheduling 
order as soon as practicable, but in any event within the 
earlier of 120 days after any defendant has been served 
with the complaint or 90 days after any defendant has 
appeared. 

(3) Contents of the order. 

(A) Required contents.—The scheduling order must 
limit the time to join other parties, amend the pleadings, 
complete discovery, and file motions. 

(B) Permitted contents.—The scheduling order may: 

(i) modify the timing of disclosures under Rules 
26(a) and 26(e)(1); 

(ii) modify the extent of discovery; 

(iii) provide for disclosure or discovery of electroni- 
cally stored information; 

(iv) include any agreements the parties reach for 
asserting claims of privilege or of protection as trial- 
preparation material after information is produced; 

(v) set dates for pretrial conferences and for trial; 
and 

(vi) include other appropriate matters. 


(4) Modifying a schedule.—A schedule may be modified 
only for good cause and with the judge’s consent. 


(c) Attendance and matters for consideration at a pre- 
trial conference. 

(1) Attendance.—A represented party must authorize 
at least one of its attorneys to make stipulations and 
admissions about all matters that can reasonably be an- 
ticipated for discussion at a pretrial conference. If 
appropriate, the court may require that a party or its rep- 
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resentative be present or reasonably available by other 
means to consider possible settlement. 


(2) Matters for consideration.—At any pretrial confer- 


ence, the court may consider and take appropriate action 
on the following matters: 


(A) formulating and simplifying the issues, and elimi- 
nating frivolous claims or defenses; 

(B) amending the pleadings if necessary or desirable; 

(C) obtaining admissions and stipulations about facts 
and documents to avoid unnecessary proof, and ruling in 
advance on the admissibility of evidence; 

(D) avoiding unnecessary proof and cumulative evi- 
dence, and limiting the use of testimony under Federal 
Rule of Evidence 702; 

(EK) determining the appropriateness and timing of 
summary adjudication under Rule 56; 

(F) controlling and scheduling discovery, including or- 
ders affecting disclosures and discovery under Rule 26 
and Rules 29 through 37; 

(G) identifying witnesses and documents, scheduling 
the filing and exchange of any pretrial briefs, and setting 
dates for further conferences and for trial; 

(H) referring matters to a magistrate judge or a 
master; 

(I) settling the case and using special procedures to 
assist in resolving the dispute when authorized by stat- 
ute or local rule; 

(J) determining the form and content of the pretrial 
order; 

(K) disposing of pending motions; 

(L) adopting special procedures for managing poten- 
tially difficult or protracted actions that may involve 
complex issues, multiple parties, difficult legal questions, 
or unusual proof problems; 

(M) ordering a separate trial under Rule 42(b) of a 
claim, counterclaim, crossclaim, third-party claim, or 
particular issue; 
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(N) ordering the presentation of evidence early in the 
trial on a manageable issue that might, on the evidence, 
be the basis for a judgment as a matter of law under 
Rule 50(a) or a judgment on partial findings under 
Rule 52(@); 

(O) establishing a reasonable limit on the time al- 
lowed to present evidence; and 

(P) facilitating in other ways the just, speedy, and in- 
expensive disposition of the action. 


(d) Pretrial orders.—After any conference under this 
rule, the court should issue an order reciting the action 
taken. This order controls the course of the action unless 
the court modifies it. 

(e) Final pretrial conference and orders.—The court may 
hold a final pretrial conference to formulate a trial plan, in- 
cluding a plan to facilitate the admission of evidence. The 
conference must be held as close to the start of trial as is 
reasonable, and must be attended by at least one attorney 
who will conduct the trial for each party and by any unrepre- 
sented party. The court may modify the order issued after 
a final pretrial conference only to prevent manifest injustice. 

(f) Sanctions. 

(1) In general.—On motion or on its own, the court may 
issue any just orders, including those authorized by Rule 
37(b)(2)(A)(Gi)-ii), if a party or its attorney: 

(A) fails to appear at a scheduling or other pretrial 
conference; 

(B) is substantially unprepared to participate—or 
does not participate in good faith—in the conference; or 

(C) fails to obey a scheduling or other pretrial order. 


(2) Imposing fees and costs.—Instead of or in addition 
to any other sanction, the court must order the party, its 
attorney, or both to pay the reasonable expenses—includ- 
ing attorney’s fees—incurred because of any noncompli- 
ance with this rule, unless the noncompliance was substan- 
tially justified or other circumstances make an award of 
expenses unjust. 
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Rule 17. Plaintiff and defendant; capacity; public officers. 


(a) Real party in interest. 

(1) Designation in general.—An action must be prose- 
cuted in the name of the real party in interest. The fol- 
lowing may sue in their own names without joining the 
person for whose benefit the action is brought: 

(A) an executor; 

(B) an administrator; 

(C) a guardian; 

(D) a bailee; 

(E) a trustee of an express trust; 

(F) a party with whom or in whose name a contract 
has been made for another’s benefit; and 

(G) a party authorized by statute. 


(2) Action in the name of the United States for anoth- 
er’s use or benefit—When a federal statute so provides, 
an action for another’s use or benefit must be brought in 
the name of the United States. 

(3) Joinder of the real party in interest.—The court may 
not dismiss an action for failure to prosecute in the name 
of the real party in interest until, after an objection, a 
reasonable time has been allowed for the real party in in- 
terest to ratify, join, or be substituted into the action. 
After ratification, joinder, or substitution, the action pro- 
ceeds as if it had been originally commenced by the real 
party in interest. 


(b) Capacity to sue or be swed.—Capacity to sue or be sued 
is determined as follows: 

(1) for an individual who is not acting in a representa- 
tive capacity, by the law of the individual’s domicile; 

(2) for a corporation, by the law under which it was or- 
ganized; and 

(3) for all other parties, by the law of the state where 
the court is located, except that: 
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(A) a partnership or other unincorporated association 
with no such capacity under that state’s law may sue or 
be sued in its common name to enforce a substantive 
right existing under the United States Constitution or 
laws; and 

(B) 28 U.S.C. §§ 754 and 959(a) govern the capacity 
of a receiver appointed by a United States court to sue 
or be sued in a United States court. 


(c) Minor or incompetent person. 

(1) With a representative.—The following representa- 
tives may sue or defend on behalf of a minor or an incom- 
petent person: 

(A) a general guardian; 
(B) a committee; 

(C) a conservator; or 
(D) a like fiduciary. 


(2) Without a representative.—A minor or an incompe- 
tent person who does not have a duly appointed repre- 
sentative may sue by a next friend or by a guardian ad 
litem. The court must appoint a guardian ad litem—or 
issue another appropriate order—to protect a minor or in- 
competent person who is unrepresented in an action. 


(d) Public officer’s title and name.—A public officer who 
sues or is sued in an official capacity may be designated by 
official title rather than by name, but the court may order 
that the officer’s name be added. 


Rule 18. Joinder of claims. 


(a) In general.—A party asserting a claim, counterclaim, 
crossclaim, or third-party claim may join, as independent or 
alternative claims, as many claims as it has against an oppos- 
ing party. 

(b) Joinder of contingent claims.—A party may join two 
claims even though one of them is contingent on the disposi- 
tion of the other; but the court may grant relief only in ac- 
cordance with the parties’ relative substantive rights. In 
particular, a plaintiff may state a claim for money and a claim 
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to set aside a conveyance that is fraudulent as to that plain- 
tiff, without first obtaining a judgment for the money. 


Rule 19. Required joinder of parties. 


(a) Persons required to be joined if feasible. 

(1) Required party.—A person who is subject to service 
of process and whose joinder will not deprive the court of 
subject-matter jurisdiction must be joined as a party if: 

(A) in that person’s absence, the court cannot accord 
complete relief among existing parties; or 
(B) that person claims an interest relating to the sub- 
ject of the action and is so situated that disposing of the 
action in the person’s absence may: 
(i) as a practical matter impair or impede the per- 
son’s ability to protect the interest; or 
(ii) leave an existing party subject to a substantial 
risk of incurring double, multiple, or otherwise incon- 
sistent obligations because of the interest. 


(2) Joinder by court order.—If a person has not been 
joined as required, the court must order that the person 
be made a party. A person who refuses to join as a plain- 
tiff may be made either a defendant or, in a proper case, 
an involuntary plaintiff. 

(3) Venue.—If a joined party objects to venue and the 
joinder would make venue improper, the court must dis- 
miss that party. 


(b) When joinder is not feasible.—If a person who is re- 
quired to be joined if feasible cannot be joined, the court 
must determine whether, in equity and good conscience, the 
action should proceed among the existing parties or should 
be dismissed. The factors for the court to consider include: 

(1) the extent to which a judgment rendered in the per- 
son’s absence might prejudice that person or the existing 
parties; 

(2) the extent to which any prejudice could be lessened 
or avoided by: 
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(A) protective provisions in the judgment; 
(B) shaping the relief; or 
(C) other measures; 


(8) whether a judgment rendered in the person’s ab- 
sence would be adequate; and 

(4) whether the plaintiff would have an adequate rem- 
edy if the action were dismissed for nonjoinder. 


(c) Pleading the reasons for nonjoinder.—When asserting 
a claim for relief, a party must state: 
(1) the name, if known, of any person who is required to 
be joined if feasible but is not joined; and 
(2) the reasons for not joining that person. 


(d) Exception for class actions.—This rule is subject to 
Rule 23. 


Rule 20. Permissive joinder of parties. 


(a) Persons who may join or be joined. 
(1) Plaintiffs.—Persons may join in one action as 
plaintiffs if: 

(A) they assert any right to relief jointly, severally, or 
in the alternative with respect to or arising out of the 
same transaction, occurrence, or series of transactions 
or occurrences; and 

(B) any question of law or fact common to all plaintiffs 
will arise in the action. 


(2) Defendants.—Persons—as well as a vessel, cargo, or 
other property subject to admiralty process in rem—may 
be joined in one action as defendants if: 

(A) any right to relief is asserted against them jointly, 
severally, or in the alternative with respect to or arising 
out of the same transaction, occurrence, or series of 
transactions or occurrences; and 

(B) any question of law or fact common to all defend- 
ants will arise in the action. 


(3) Extent of relief—Neither a plaintiff nor a defendant 
need be interested in obtaining or defending against all 
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the relief demanded. The court may grant judgment to 

one or more plaintiffs according to their rights, and 

against one or more defendants according to their 
liabilities. 

(b) Protective measures.—The court may issue orders— 
including an order for separate trials—to protect a party 
against embarrassment, delay, expense, or other prejudice 
that arises from including a person against whom the party 
asserts no claim and who asserts no claim against the 
party. 

Rule 21. Misjoinder and nonjoinder of parties. 


Misjoinder of parties is not a ground for dismissing an ac- 
tion. On motion or on its own, the court may at any time, 
on just terms, add or drop a party. The court may also 
sever any claim against a party. 


Rule 22. Interpleader. 


(a) Grounds. 

(1) By a plaintiff—Persons with claims that may ex- 
pose a plaintiff to double or multiple liability may be joined 
as defendants and required to interplead. Joinder for in- 
terpleader is proper even though: 

(A) the claims of the several claimants, or the titles 
on which their claims depend, lack a common origin or 
are adverse and independent rather than identical; or 

(B) the plaintiff denies liability in whole or in part to 
any or all of the claimants. 


(2) By a defendant.—A defendant exposed to similar li- 
ability may seek interpleader through a crossclaim or 
counterclaim. 


(b) Relation to other rules and statutes.—This rule sup- 
plements—and does not limit—the joinder of parties allowed 
by Rule 20. The remedy this rule provides is in addition 
to—and does not supersede or limit—the remedy provided 
by 28 U.S. C. §§ 1335, 1397, and 2361. An action under those 
statutes must be conducted under these rules. 
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Rule 23. Class actions. 


(a) Prerequisites.—One or more members of a class may 
sue or be sued as representative parties on behalf of all mem- 
bers only if: 

(1) the class is so numerous that joinder of all members 
is impracticable; 

(2) there are questions of law or fact common to the 
class; 

(8) the claims or defenses of the representative parties 
are typical of the claims or defenses of the class; and 

(4) the representative parties will fairly and adequately 
protect the interests of the class. 


(b) Types of class actions.—A class action may be main- 
tained if Rule 23(a) is satisfied and if: 
(1) prosecuting separate actions by or against individual 
class members would create a risk of: 

(A) inconsistent or varying adjudications with respect 
to individual class members that would establish incom- 
patible standards of conduct for the party opposing the 
class; or 

(B) adjudications with respect to individual class 
members that, as a practical matter, would be disposi- 
tive of the interests of the other members not parties to 
the individual adjudications or would substantially im- 
pair or impede their ability to protect their interests; 


(2) the party opposing the class has acted or refused to 
act on grounds that apply generally to the class, so that 
final injunctive relief or corresponding declaratory relief is 
appropriate respecting the class as a whole; or 

(8) the court finds that the questions of law or fact com- 
mon to class members predominate over any questions 
affecting only individual members, and that a class action 
is superior to other available methods for fairly and effi- 
ciently adjudicating the controversy. The matters perti- 
nent to these findings include: 

(A) the class members’ interests in individually con- 
trolling the prosecution or defense of separate actions; 
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(B) the extent and nature of any litigation concern- 
ing the controversy already begun by or against class 
members; 

(C) the desirability or undesirability of concentrating 
the litigation of the claims in the particular forum; and 

(D) the likely difficulties in managing a class action. 


(c) Certification order; notice to class members; judg- 
ment; issues classes; subclasses. 


(1) Certification order. 

(A) Time to isswe.—At an early practicable time after 
a person sues or is sued as a class representative, the 
court must determine by order whether to certify the 
action as a class action. 

(B) Defining the class; appointing class counsel.—An 
order that certifies a class action must define the class 
and the class claims, issues, or defenses, and must ap- 
point class counsel under Rule 23(g). 

(C) Altering or amending the order.—An order that 
grants or denies class certification may be altered or 
amended before final judgment. 


(2) Notice. 

(A) For (b)(1) or (b)(2) classes.—For any class certi- 
fied under Rule 23(b)(1) or (b)(2), the court may direct 
appropriate notice to the class. 

(B) For (b)(3) classes.—For any class certified under 
Rule 23(b)(8), the court must direct to class members the 
best notice that is practicable under the circumstances, 
including individual notice to all members who can be 
identified through reasonable effort. The notice must 
clearly and concisely state in plain, easily understood 
language: 

(i) the nature of the action; 

(ii) the definition of the class certified; 

(iii) the class claims, issues, or defenses; 

(iv) that a class member may enter an appearance 
through an attorney if the member so desires; 
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(v) that the court will exclude from the class any 
member who requests exclusion; 

(vi) the time and manner for requesting exclusion; 
and 

(vii) the binding effect of a class judgment on mem- 
bers under Rule 23(¢)(8). 


(3) Judgment.—Whether or not favorable to the class, 
the judgment in a class action must: 

(A) for any class certified under Rule 23(b)(1) or 
(b)(2), include and describe those whom the court finds 
to be class members; and 

(B) for any class certified under Rule 23(b)(3), include 
and specify or describe those to whom the Rule 23(¢)(2) 
notice was directed, who have not requested exclusion, 
and whom the court finds to be class members. 


(4) Particular issues—When appropriate, an action 
may be brought or maintained as a class action with re- 
spect to particular issues. 

(5) Subclasses.—When appropriate, a class may be di- 
vided into subclasses that are each treated as a class under 
this rule. 


(d) Conducting the action. 
(1) In general.—In conducting an action under this rule, 
the court may issue orders that: 

(A) determine the course of proceedings or prescribe 
measures to prevent undue repetition or complication in 
presenting evidence or argument; 

(B) require—to protect class members and fairly con- 
duct the action—giving appropriate notice to some or all 
class members of: 

(i) any step in the action; 

(ii) the proposed extent of the judgment; or 

(iii) the members’ opportunity to signify whether 
they consider the representation fair and adequate, 
to intervene and present claims or defenses, or to 
otherwise come into the action; 
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(C) impose conditions on the representative parties or 
on intervenors; 

(D) require that the pleadings be amended to elimi- 
nate allegations about representation of absent persons 
and that the action proceed accordingly; or 

(E) deal with similar procedural matters. 


(2) Combining and amending orders.—An order under 
Rule 23(d)(1) may be altered or amended from time to time 
and may be combined with an order under Rule 16. 


(e) Settlement, voluntary dismissal, or compromise.— 
The claims, issues, or defenses of a certified class may be 
settled, voluntarily dismissed, or compromised only with the 
court’s approval. The following procedures apply to a pro- 
posed settlement, voluntary dismissal, or compromise: 

(1) The court must direct notice in a reasonable manner 
to all class members who would be bound by the proposal. 

(2) If the proposal would bind class members, the court 
may approve it only after a hearing and on finding that it 
is fair, reasonable, and adequate. 

(8) The parties seeking approval must file a statement 
identifying any agreement made in connection with the 
proposal. 

(4) If the class action was previously certified under 
Rule 23(b)(3), the court may refuse to approve a settle- 
ment unless it affords a new opportunity to request exclu- 
sion to individual class members who had an earlier oppor- 
tunity to request exclusion but did not do so. 

(5) Any class member may object to the proposal if it 
requires court approval under this subdivision (e); the ob- 
jection may be withdrawn only with the court’s approval. 


(f) Appeals.—A court of appeals may permit an appeal 
from an order granting or denying class-action certification 
under this rule if a petition for permission to appeal is filed 
with the circuit clerk within 10 days after the order is en- 
tered. An appeal does not stay proceedings in the district 
court unless the district judge or the court of appeals so 
orders. 
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(g) Class counsel. 

(1) Appointing class cownsel.—Unless a statute pro- 
vides otherwise, a court that certifies a class must appoint 
class counsel. In appointing class counsel, the court: 

(A) must consider: 

(i) the work counsel has done in identifying or in- 
vestigating potential claims in the action; 

(ii) counsel’s experience in handling class actions, 
other complex litigation, and the types of claims as- 
serted in the action; 

(iii) counsel’s knowledge of the applicable law; and 

(iv) the resources that counsel will commit to repre- 
senting the class; 


(B) may consider any other matter pertinent to coun- 
sel’s ability to fairly and adequately represent the inter- 
ests of the class; 

(C) may order potential class counsel to provide infor- 
mation on any subject pertinent to the appointment and 
to propose terms for attorney’s fees and nontaxable 
costs; 

(D) may include in the appointing order provisions 
about the award of attorney’s fees or nontaxable costs 
under Rule 23(h); and 

(EK) may make further orders in connection with the 
appointment. 


(2) Standard for appointing class counsel.—When one 
applicant seeks appointment as class counsel, the court 
may appoint that applicant only if the applicant is adequate 
under Rule 23(g)(1) and (4). If more than one adequate 
applicant seeks appointment, the court must appoint the 
applicant best able to represent the interests of the class. 

(3) Interim counsel.—The court may designate interim 
counsel to act on behalf of a putative class before deter- 
mining whether to certify the action as a class action. 

(4) Duty of class cownsel.—Class counsel must fairly 
and adequately represent the interests of the class. 
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(h) Attorney’s fees and nontaxable costs.—In a certified 
class action, the court may award reasonable attorney’s fees 
and nontaxable costs that are authorized by law or by the 
parties’ agreement. The following procedures apply: 

(1) A claim for an award must be made by motion under 
Rule 54(d)(2), subject to the provisions of this subdivision 
(h), at a time the court sets. Notice of the motion must 
be served on all parties and, for motions by class counsel, 
directed to class members in a reasonable manner. 

(2) A class member, or a party from whom payment is 
sought, may object to the motion. 

(3) The court may hold a hearing and must find the facts 
and state its legal conclusions under Rule 52(a). 

(4) The court may refer issues related to the amount of 
the award to a special master or a magistrate judge, as 
provided in Rule 54(d)(2)(D). 


Rule 23.1. Derivative actions. 


(a) Prerequisites.—This rule applies when one or more 
shareholders or members of a corporation or an unincorpo- 
rated association bring a derivative action to enforce a right 
that the corporation or association may properly assert but 
has failed to enforce. The derivative action may not be 
maintained if it appears that the plaintiff does not fairly and 
adequately represent the interests of shareholders or mem- 
bers who are similarly situated in enforcing the right of the 
corporation or association. 

(b) Pleading requirements.—The complaint must be veri- 
fied and must: 

(1) allege that the plaintiff was a shareholder or mem- 
ber at the time of the transaction complained of, or that 
the plaintiff’s share or membership later devolved on it by 
operation of law; 

(2) allege that the action is not a collusive one to confer 
jurisdiction that the court would otherwise lack; and 

(8) state with particularity: 
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(A) any effort by the plaintiff to obtain the desired 
action from the directors or comparable authority and, 
if necessary, from the shareholders or members; and 

(B) the reasons for not obtaining the action or not 
making the effort. 


(c) Settlement, dismissal, and compromise.—A derivative 
action may be settled, voluntarily dismissed, or compromised 
only with the court’s approval. Notice of a proposed settle- 
ment, voluntary dismissal, or compromise must be given 
to shareholders or members in the manner that the court 
orders. 


Rule 23.2. Actions relating to unincorporated associations. 


This rule applies to an action brought by or against the 
members of an unincorporated association as a class by nam- 
ing certain members as representative parties. The action 
may be maintained only if it appears that those parties will 
fairly and adequately protect the interests of the association 
and its members. In conducting the action, the court may 
issue any appropriate orders corresponding with those in 
Rule 23), and the procedure for settlement, voluntary dis- 
missal, or compromise must correspond with the procedure 
in Rule 23@). 


Rule 24. Intervention. 


(a) Intervention of right——On timely motion, the court 
must permit anyone to intervene who: 

(1) is given an unconditional right to intervene by a fed- 
eral statute; or 

(2) claims an interest relating to the property or trans- 
action that is the subject of the action, and is so situated 
that disposing of the action may as a practical matter 
impair or impede the movant’s ability to protect its in- 
terest, unless existing parties adequately represent that 
interest. 


(b) Permissive intervention. 
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(1) In general.—On timely motion, the court may per- 
mit anyone to intervene who: 
(A) is given a conditional right to intervene by a fed- 
eral statute; or 
(B) has a claim or defense that shares with the main 
action a common question of law or fact. 


(2) By a government officer or agency.—On timely mo- 
tion, the court may permit a federal or state governmental 
officer or agency to intervene if a party’s claim or defense 
is based on: 

(A) a statute or executive order administered by the 
officer or agency; or 

(B) any regulation, order, requirement, or agreement 
issued or made under the statute or executive order. 


(3) Delay or prejudice.—In exercising its discretion, the 
court must consider whether the intervention will unduly 
delay or prejudice the adjudication of the original par- 
ties’ rights. 

(c) Notice and pleading required.A motion to intervene 
must be served on the parties as provided in Rule 5. The 
motion must state the grounds for intervention and be ac- 
companied by a pleading that sets out the claim or defense 
for which intervention is sought. 


Rule 25. Substitution of parties. 


(a) Death. 

(1) Substitution if the claim is not extinguished.—lIf a 
party dies and the claim is not extinguished, the court may 
order substitution of the proper party. A motion for sub- 
stitution may be made by any party or by the decedent’s 
successor or representative. If the motion is not made 
within 90 days after service of a statement noting the 
death, the action by or against the decedent must be 
dismissed. 

(2) Continuation among the remaining parties.—After 
a party’s death, if the right sought to be enforced survives 
only to or against the remaining parties, the action does 
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not abate, but proceeds in favor of or against the remain- 
ing parties. The death should be noted on the record. 
(3) Service-——A motion to substitute, together with a 
notice of hearing, must be served on the parties as pro- 
vided in Rule 5 and on nonparties as provided in Rule 4. 
A statement noting death must be served in the same 
manner. Service may be made in any judicial district. 


(b) Incompetency.—If a party becomes incompetent, the 
court may, on motion, permit the action to be continued by 
or against the party’s representative. The motion must be 
served as provided in Rule 25(a)(8). 

(c) Transfer of interest.—If an interest is transferred, the 
action may be continued by or against the original party un- 
less the court, on motion, orders the transferee to be substi- 
tuted in the action or joined with the original party. The 
motion must be served as provided in Rule 25(a)(3). 

(d) Public officers; death or separation from office—An 
action does not abate when a public officer who is a party in 
an official capacity dies, resigns, or otherwise ceases to hold 
office while the action is pending. The officer’s successor 
is automatically substituted as a party. Later proceedings 
should be in the substituted party’s name, but any misnomer 
not affecting the parties’ substantial rights must be disre- 
garded. The court may order substitution at any time, but 
the absence of such an order does not affect the substitution. 


TITLE V. DISCLOSURES AND DISCOVERY 


Rule 26. Duty to disclose; general provisions governing 
discovery. 


(a) Required disclosures. 
(1) Initial disclosure. 

(A) In general.—Except as exempted by Rule 
26(a)(1)(B) or as otherwise stipulated or ordered by the 
court, a party must, without awaiting a discovery re- 
quest, provide to the other parties: 

(i) the name and, if known, the address and tele- 
phone number of each individual likely to have dis- 
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coverable information—along with the subjects of 
that information—that the disclosing party may use 
to support its claims or defenses, unless the use would 
be solely for impeachment; 

(ii) a copy—or a description by category and loca- 
tion—of all documents, electronically stored informa- 
tion, and tangible things that the disclosing party has 
in its possession, custody, or control and may use to 
support its claims or defenses, unless the use would 
be solely for impeachment; 

(iii) a computation of each category of damages 
claimed by the disclosing party—who must also make 
available for inspection and copying as under Rule 34 
the documents or other evidentiary material, unless 
privileged or protected from disclosure, on which each 
computation is based, including materials bearing on 
the nature and extent of injuries suffered; and 

(iv) for inspection and copying as under Rule 34, 
any insurance agreement under which an insurance 
business may be liable to satisfy all or part of a possi- 
ble judgment in the action or to indemnify or reim- 
burse for payments made to satisfy the judgment. 


(B) Proceedings exempt from initial disclosure.— 


The following proceedings are exempt from initial 
disclosure: 


(i) an action for review on an administrative record; 

(ii) a petition for habeas corpus or any other pro- 
ceeding to challenge a criminal conviction or sentence; 

(iii) an action brought without an attorney by a 
person in the custody of the United States, a state, or 
a state subdivision; 

(iv) an action to enforce or quash an administrative 
summons or subpoena; 

(v) an action by the United States to recover bene- 
fit payments; 

(vi) an action by the United States to collect on a 
student loan guaranteed by the United States; 
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(vii) a proceeding ancillary to a proceeding in an- 
other court; and 
(viii) an action to enforce an arbitration award. 


(C) Time for initial disclosures—in general.—A 
party must make the initial disclosures at or within 14 
days after the parties’ Rule 26(f) conference unless a 
different time is set by stipulation or court order, or 
unless a party objects during the conference that initial 
disclosures are not appropriate in this action and states 
the objection in the proposed discovery plan. In ruling 
on the objection, the court must determine what disclo- 
sures, if any, are to be made and must set the time for 
disclosure. 

(D) Time for initial disclosures—for parties served 
or joined later.—A party that is first served or other- 
wise joined after the Rule 26(f) conference must make 
the initial disclosures within 30 days after being served 
or joined, unless a different time is set by stipulation or 
court order. 

(EF) Basis for initial disclosure; unacceptable ea- 
cuses.—A party must make its initial disclosures based 
on the information then reasonably available to it. A 
party is not excused from making its disclosures because 
it has not fully investigated the case or because it chal- 
lenges the sufficiency of another party’s disclosures or 
because another party has not made its disclosures. 


(2) Disclosure of expert testimony. 

(A) In general.—In addition to the disclosures re- 
quired by Rule 26(a)(1), a party must disclose to the 
other parties the identity of any witness it may use at 
trial to present evidence under Federal Rule of Evi- 
dence 702, 703, or 705. 

(B) Written report.—Unless otherwise stipulated or 
ordered by the court, this disclosure must be accompa- 
nied by a written report—prepared and signed by the 
witness—if the witness is one retained or specially em- 
ployed to provide expert testimony in the case or one 
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whose duties as the party’s employee regularly involve 
giving expert testimony. The report must contain: 
(i) a complete statement of all opinions the witness 
will express and the basis and reasons for them; 
(ii) the data or other information considered by the 
witness in forming them; 
(iii) any exhibits that will be used to summarize or 
support them; 
(iv) the witness’s qualifications, including a list of 
all publications authored in the previous ten years; 
(v) a list of all other cases in which, during the pre- 
vious four years, the witness testified as an expert at 
trial or by deposition; and 
(vi) a statement of the compensation to be paid for 
the study and testimony in the case. 


(C) Time to disclose expert testimony.—A party must 
make these disclosures at the times and in the sequence 
that the court orders. Absent a stipulation or a court 
order, the disclosures must be made: 

(i) at least 90 days before the date set for trial or 
for the case to be ready for trial; or 

(ii) if the evidence is intended solely to contradict 
or rebut evidence on the same subject matter identi- 
fied by another party under Rule 26(a)(2)(B), within 

30 days after the other party’s disclosure. 


(D) Supplementing the disclosure.—The parties must 
supplement these disclosures when required under 
Rule 26€). 


(3) Pretrial disclosures. 

(A) In general.—In addition to the disclosures re- 
quired by Rule 26(a)(1) and (2), a party must provide to 
the other parties and promptly file the following infor- 
mation about the evidence that it may present at trial 
other than solely for impeachment: 

(i) the name and, if not previously provided, the ad- 
dress and telephone number of each witness—sepa- 
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rately identifying those the party expects to present 
and those it may call if the need arises; 

(ii) the designation of those witnesses whose testi- 
mony the party expects to present by deposition and, 
if not taken stenographically, a transcript of the perti- 
nent parts of the deposition; and 

(iii) an identification of each document or other ex- 
hibit, including summaries of other evidence—sepa- 
rately identifying those items the party expects to 
offer and those it may offer if the need arises. 


(B) Time for pretrial disclosures; objections.— Unless 
the court orders otherwise, these disclosures must be 
made at least 30 days before trial. Within 14 days after 
they are made, unless the court sets a different time, a 
party may serve and promptly file a list of the following 
objections: any objections to the use under Rule 32(a) 
of a deposition designated by another party under Rule 
26(a)(8)(A)(ii); and any objection, together with the 
grounds for it, that may be made to the admissibility 
of materials identified under Rule 26(a)(3)(A)Gii). An 
objection not so made—except for one under Federal 
Rule of Evidence 402 or 403—is waived unless excused 
by the court for good cause. 


(4) Form of discloswres.—Unless the court orders oth- 
erwise, all disclosures under Rule 26(a) must be in writing, 
signed, and served. 


(b) Discovery scope and limits. 

(1) Scope in general.—Unless otherwise limited by 
court order, the scope of discovery is as follows: Parties 
may obtain discovery regarding any nonprivileged matter 
that is relevant to any party’s claim or defense—including 
the existence, description, nature, custody, condition, and 
location of any documents or other tangible things and the 
identity and location of persons who know of any discover- 
able matter. For good cause, the court may order discov- 
ery of any matter relevant to the subject matter involved 
in the action. Relevant information need not be admissi- 
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ble at the trial if the discovery appears reasonably calcu- 
lated to lead to the discovery of admissible evidence. All 
discovery is subject to the limitations imposed by Rule 
26(b)(2)(C). 


(2) Limitations on frequency and extent. 

(A) When permitted.—By order, the court may alter 
the limits in these rules on the number of depositions 
and interrogatories or on the length of depositions under 
Rule 30. By order or local rule, the court may also limit 
the number of requests under Rule 36. 

(B) Specific limitations on electronically stored in- 
formation.—A party need not provide discovery of elec- 
tronically stored information from sources that the 
party identifies as not reasonably accessible because of 
undue burden or cost. On motion to compel discovery 
or for a protective order, the party from whom discov- 
ery is sought must show that the information is not rea- 
sonably accessible because of undue burden or cost. If 
that showing is made, the court may nonetheless order 
discovery from such sources if the requesting party 
shows good cause, considering the limitations of Rule 
26(b)(2)(C). The court may specify conditions for the 
discovery. 

(C) When required.—On motion or on its own, the 
court must limit the frequency or extent of discovery 
otherwise allowed by these rules or by local rule if it 
determines that: 

(i) the discovery sought is unreasonably cumulative 
or duplicative, or can be obtained from some other 
source that is more convenient, less burdensome, or 
less expensive; 

(ii) the party seeking discovery has had ample op- 
portunity to obtain the information by discovery in 
the action; or 

(iii) the burden or expense of the proposed discov- 
ery outweighs its likely benefit, considering the needs 
of the case, the amount in controversy, the parties’ 
resources, the importance of the issues at stake in the 
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action, and the importance of the discovery in resolv- 
ing the issues. 


(3) Trial preparation: materials. 

(A) Documents and tangible things.—Ordinarily, a 
party may not discover documents and tangible things 
that are prepared in anticipation of litigation or for trial 
by or for another party or its representative (including 
the other party’s attorney, consultant, surety, indemni- 
tor, insurer, or agent). But, subject to Rule 26(b)(4), 
those materials may be discovered if: 

(i) they are otherwise discoverable under Rule 

26(b)(1); and 

(ii) the party shows that it has substantial need for 
the materials to prepare its case and cannot, without 
undue hardship, obtain their substantial equivalent by 
other means. 


(B) Protection against disclosure.—If the court or- 
ders discovery of those materials, it must protect 
against disclosure of the mental impressions, conclu- 
sions, opinions, or legal theories of a party’s attorney or 
other representative concerning the litigation. 

(C) Previous statement.—Any party or other person 
may, on request and without the required showing, ob- 
tain the person’s own previous statement about the ac- 
tion or its subject matter. Ifthe request is refused, the 
person may move for a court order, and Rule 37(a)(5) 
applies to the award of expenses. A previous state- 
ment is either: 

(i) a written statement that the person has signed 
or otherwise adopted or approved; or 
(ii) a contemporaneous stenographic, mechanical, 
electrical, or other recording—or a transcription of 
it—that recites substantially verbatim the person’s 
oral statement. 
(4) Trial preparation: experts. 

(A) Expert who may testifya—A party may depose 

any person who has been identified as an expert whose 
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opinions may be presented at trial. If Rule 26(a)(2)(B) 
requires a report from the expert, the deposition may 
be conducted only after the report is provided. 

(B) Expert employed only for trial preparation.— 
Ordinarily, a party may not, by interrogatories or 
deposition, discover facts known or opinions held by an 
expert who has been retained or specially employed by 
another party in anticipation of litigation or to prepare 
for trial and who is not expected to be called as a wit- 
ness at trial. But a party may do so only: 

(i) as provided in Rule 35(b); or 

(ii) on showing exceptional circumstances under 
which it is impracticable for the party to obtain facts 
or opinions on the same subject by other means. 


(C) Payment.—Unless manifest injustice would re- 
sult, the court must require that the party seeking 
discovery: 

(i) pay the expert a reasonable fee for time spent 
in responding to discovery under Rule 26(b)(4)(A) or 
(B); and 

(ii) for discovery under (B), also pay the other party 
a fair portion of the fees and expenses it reasonably 
incurred in obtaining the expert’s facts and opinions. 


(5) Claiming privilege or protecting trial-preparation 


materials. 


(A) Information withheld.—When a party withholds 
information otherwise discoverable by claiming that 
the information is privileged or subject to protection as 
trial-preparation material, the party must: 

(i) expressly make the claim; and 

(ii) describe the nature of the documents, communi- 
cations, or tangible things not produced or disclosed— 
and do so in a manner that, without revealing informa- 
tion itself privileged or protected, will enable other 
parties to assess the claim. 


(B) Information produced.—lIf information produced 
in discovery is subject to a claim of privilege or of pro- 
tection as trial-preparation material, the party making 
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the claim may notify any party that received the infor- 
mation of the claim and the basis for it. After being 
notified, a party must promptly return, sequester, or de- 
stroy the specified information and any copies it has; 
must not use or disclose the information until the claim 
is resolved; must take reasonable steps to retrieve the 
information if the party disclosed it before being noti- 
fied; and may promptly present the information to the 
court under seal for a determination of the claim. The 
producing party must preserve the information until the 
claim is resolved. 


(c) Protective orders. 

(1) In general.—A party or any person from whom dis- 
covery is sought may move for a protective order in the 
court where the action is pending—or as an alternative on 
matters relating to a deposition, in the court for the dis- 
trict where the deposition will be taken. The motion 
must include a certification that the movant has in good 
faith conferred or attempted to confer with other affected 
parties in an effort to resolve the dispute without court 
action. The court may, for good cause, issue an order to 
protect a party or person from annoyance, embarrassment, 
oppression, or undue burden or expense, including one or 
more of the following: 

(A) forbidding the disclosure or discovery; 

(B) specifying terms, including time and place, for the 
disclosure or discovery; 

(C) prescribing a discovery method other than the one 
selected by the party seeking discovery; 

(D) forbidding inquiry into certain matters, or limiting 
the scope of disclosure or discovery to certain matters; 

(EK) designating the persons who may be present 
while the discovery is conducted; 

(F) requiring that a deposition be sealed and opened 
only on court order; 

(G) requiring that a trade secret or other confidential 
research, development, or commercial information not 
be revealed or be revealed only in a specified way; and 
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(H) requiring that the parties simultaneously file 
specified documents or information in sealed envelopes, 
to be opened as the court directs. 


(2) Ordering discovery.—If a motion for a protective 
order is wholly or partly denied, the court may, on just 
terms, order that any party or person provide or permit 
discovery. 

(3) Awarding expenses.—Rule 37(a)(5) applies to the 
award of expenses. 


(d) Timing and sequence of discovery. 

(1) Timing.—A party may not seek discovery from any 
source before the parties have conferred as required by 
Rule 26(f), except in a proceeding exempted from initial 
disclosure under Rule 26(a)(1)(B), or when authorized by 
these rules, by stipulation, or by court order. 

(2) Sequence.—Unless, on motion, the court orders oth- 
erwise for the parties’ and witnesses’ convenience and in 
the interests of justice: 

(A) methods of discovery may be used in any se- 
quence; and 

(B) discovery by one party does not require any other 
party to delay its discovery. 


(e) Supplementing disclosures and responses. 

(1) In general.—A party who has made a disclosure 
under Rule 26(a)—or who has responded to an interroga- 
tory, request for production, or request for admission— 
must supplement or correct its disclosure or response: 

(A) in a timely manner if the party learns that in 
some material respect the disclosure or response is 
incomplete or incorrect, and if the additional or correc- 
tive information has not otherwise been made known 
to the other parties during the discovery process or in 
writing; or 

(B) as ordered by the court. 

(2) Expert witness.—For an expert whose report must 
be disclosed under Rule 26(a)(2)(B), the party’s duty to 
supplement extends both to information included in the 
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report and to information given during the expert’s 
deposition. Any additions or changes to this information 
must be disclosed by the time the party’s pretrial disclo- 
sures under Rule 26(a)(8) are due. 


(f) Conference of the parties; planning for discovery. 

(1) Conference timing—Except in a proceeding ex- 
empted from initial disclosure under Rule 26(a)(1)(B) or 
when the court orders otherwise, the parties must confer 
as soon as practicable—and in any event at least 21 days 
before a scheduling conference is to be held or a scheduling 
order is due under Rule 16(b). 

(2) Conference content; parties’ responsibilities.—In 
conferring, the parties must consider the nature and basis 
of their claims and defenses and the possibilities for 
promptly settling or resolving the case; make or arrange 
for the disclosures required by Rule 26(a)(1); discuss any 
issues about preserving discoverable information; and de- 
velop a proposed discovery plan. The attorneys of record 
and all unrepresented parties that have appeared in the 
case are jointly responsible for arranging the conference, 
for attempting in good faith to agree on the proposed dis- 
covery plan, and for submitting to the court within 14 days 
after the conference a written report outlining the plan. 
The court may order the parties or attorneys to attend the 
conference in person. 

(3) Discovery plan.—A discovery plan must state the 
parties’ views and proposals on: 

(A) what changes should be made in the timing, form, 
or requirement for disclosures under Rule 26(a), includ- 
ing a statement of when initial disclosures were made or 
will be made; 

(B) the subjects on which discovery may be needed, 
when discovery should be completed, and whether dis- 
covery should be conducted in phases or be limited to or 
focused on particular issues; 

(C) any issues about disclosure or discovery of elec- 
tronically stored information, including the form or 
forms in which it should be produced; 
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(D) any issues about claims of privilege or of protec- 
tion as trial-preparation materials, including—if the par- 
ties agree on a procedure to assert these claims after 
production—whether to ask the court to include their 
agreement in an order; 

(E) what changes should be made in the limitations 
on discovery imposed under these rules or by local rule, 
and what other limitations should be imposed; and 

(F) any other orders that the court should issue under 
Rule 26(c) or under Rule 16(b) and (¢). 


(4) Expedited schedule.—If necessary to comply with 
its expedited schedule for Rule 16(b) conferences, a court 
may by local rule: 

(A) require the parties’ conference to occur less than 

21 days before the scheduling conference is held or a 

scheduling order is due under Rule 16(b); and 

(B) require the written report outlining the discovery 
plan to be filed less than 14 days after the parties’ con- 
ference, or excuse the parties from submitting a written 
report and permit them to report orally on their discov- 
ery plan at the Rule 16(b) conference. 


(g) Signing disclosures and discovery requests, re- 
sponses, and objections. 

(1) Signature required; effect of signature.—Every dis- 
closure under Rule 26(a)(1) or (a)(3) and every discovery 
request, response, or objection must be signed by at least 
one attorney of record in the attorney’s own name—or by 
the party personally, if unrepresented—and must state the 
signer’s address, e-mail address, and telephone number. 
By signing, an attorney or party certifies that to the best 
of the person’s knowledge, information, and belief formed 
after a reasonable inquiry: 

(A) with respect to a disclosure, it is complete and 
correct as of the time it is made; and 

(B) with respect to a discovery request, response, or 
objection, it is: 
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(i) consistent with these rules and warranted by ex- 
isting law or by a nonfrivolous argument for extend- 
ing, modifying, or reversing existing law, or for estab- 
lishing new law; 

(ii) not interposed for any improper purpose, such 
as to harass, cause unnecessary delay, or needlessly 
increase the cost of litigation; and 

(iii) neither unreasonable nor unduly burdensome 
or expensive, considering the needs of the case, prior 
discovery in the case, the amount in controversy, and 
the importance of the issues at stake in the action. 


(2) Failure to sign.—Other parties have no duty to act 
on an unsigned disclosure, request, response, or objection 
until it is signed, and the court must strike it unless a 
signature is promptly supplied after the omission is called 
to the attorney’s or party’s attention. 

(3) Sanction for improper certification.—If a certifica- 
tion violates this rule without substantial justification, the 
court, on motion or on its own, must impose an appropriate 
sanction on the signer, the party on whose behalf the 
signer was acting, or both. The sanction may include an 
order to pay the reasonable expenses, including attorney’s 
fees, caused by the violation. 


Rule 27. Depositions to perpetuate testimony. 


(a) Before an action is filed. 

(1) Petition.—A person who wants to perpetuate testi- 
mony about any matter cognizable in a United States court 
may file a verified petition in the district court for the 
district where any expected adverse party resides. The 
petition must ask for an order authorizing the petitioner 
to depose the named persons in order to perpetuate their 
testimony. The petition must be titled in the petitioner’s 
name and must show: 

(A) that the petitioner expects to be a party to an 
action cognizable in a United States court but cannot 
presently bring it or cause it to be brought; 
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(B) the subject matter of the expected action and the 
petitioner’s interest; 

(C) the facts that the petitioner wants to establish by 
the proposed testimony and the reasons to perpetuate it; 

(D) the names or a description of the persons whom 
the petitioner expects to be adverse parties and their 
addresses, so far as known; and 

(E) the name, address, and expected substance of the 
testimony of each deponent. 


(2) Notice and service.—At least 20 days before the 
hearing date, the petitioner must serve each expected ad- 
verse party with a copy of the petition and a notice stating 
the time and place of the hearing. The notice may be 
served either inside or outside the district or state in the 
manner provided in Rule 4. If that service cannot be 
made with reasonable diligence on an expected adverse 
party, the court may order service by publication or other- 
wise. The court must appoint an attorney to represent 
persons not served in the manner provided in Rule 4 and 
to cross-examine the deponent if an unserved person is not 
otherwise represented. If any expected adverse party is 
a minor or is incompetent, Rule 17(c) applies. 

(3) Order and examination.—If satisfied that perpet- 
uating the testimony may prevent a failure or delay of 
justice, the court must issue an order that designates or 
describes the persons whose depositions may be taken, 
specifies the subject matter of the examinations, and 
states whether the depositions will be taken orally or by 
written interrogatories. The depositions may then be 
taken under these rules, and the court may issue orders 
like those authorized by Rules 34 and 35. A reference in 
these rules to the court where an action is pending means, 
for purposes of this rule, the court where the petition for 
the deposition was filed. 

(4) Using the deposition.—A deposition to perpetuate 
testimony may be used under Rule 32(a) in any later-filed 
district-court action involving the same subject matter if 
the deposition either was taken under these rules or, al- 
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though not so taken, would be admissible in evidence in 
the courts of the state where it was taken. 


(b) Pending appeal. 

(1) In general.—The court where a judgment has been 
rendered may, if an appeal has been taken or may still be 
taken, permit a party to depose witnesses to perpetuate 
their testimony for use in the event of further proceedings 
in that court. 

(2) Motion.—The party who wants to perpetuate testi- 
mony may move for leave to take the depositions, on the 
same notice and service as if the action were pending in 
the district court. The motion must show: 

(A) the name, address, and expected substance of the 
testimony of each deponent; and 
(B) the reasons for perpetuating the testimony. 


(3) Court order.—If the court finds that perpetuating 
the testimony may prevent a failure or delay of justice, the 
court may permit the depositions to be taken and may 
issue orders like those authorized by Rules 34 and 35. 
The depositions may be taken and used as any other 
deposition taken in a pending district-court action. 


(c) Perpetuation by an action.—This rule does not limit a 
court’s power to entertain an action to perpetuate testimony. 


Rule 28. Persons before whom depositions may be taken. 


(a) Within the United States. 

(1) In general.—Within the United States or a territory 
or insular possession subject to United States jurisdiction, 
a deposition must be taken before: 

(A) an officer authorized to administer oaths either by 
federal law or by the law in the place of examination; or 

(B) a person appointed by the court where the action 
is pending to administer oaths and take testimony. 


(2) Definition of “officer.”—The term “officer” in Rules 
30, 31, and 32 includes a person appointed by the court 
under this rule or designated by the parties under Rule 
29(a). 
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(b) In a foreign country. 
(1) In general.—A deposition may be taken in a for- 
eign country: 

(A) under an applicable treaty or convention; 

(B) under a letter of request, whether or not cap- 
tioned a “letter rogatory”; 

(C) on notice, before a person authorized to adminis- 
ter oaths either by federal law or by the law in the place 
of examination; or 

(D) before a person commissioned by the court to ad- 
minister any necessary oath and take testimony. 


(2) Issuing a letter of request or a commission.—A let- 
ter of request, a commission, or both may be issued: 
(A) on appropriate terms after an application and no- 
tice of it; and 
(B) without a showing that taking the deposition in 
another manner is impracticable or inconvenient. 


(3) Form of a request, notice, or commission.—When a 
letter of request or any other device is used according to 
a treaty or convention, it must be captioned in the form 
prescribed by that treaty or convention. A letter of re- 
quest may be addressed “To the Appropriate Authority in 
[name of country].” A deposition notice or a commission 
must designate by name or descriptive title the person be- 
fore whom the deposition is to be taken. 

(4) Letter of request—admitting evidence.—Evidence 
obtained in response to a letter of request need not be 
excluded merely because it is not a verbatim transcript, 
because the testimony was not taken under oath, or be- 
cause of any similar departure from the requirements for 
depositions taken within the United States. 


(c) Disqualification.—A deposition must not be taken be- 
fore a person who is any party’s relative, employee, or attor- 
ney; who is related to or employed by any party’s attorney; 
or who is financially interested in the action. 
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Rule 29. Stipulations about discovery procedure. 

Unless the court orders otherwise, the parties may stipu- 
late that: 

(a) a deposition may be taken before any person, at any 
time or place, on any notice, and in the manner specified—in 
which event it may be used in the same way as any other 
deposition; and 

(b) other procedures governing or limiting discovery be 
modified—but a stipulation extending the time for any form 
of discovery must have court approval if it would interfere 
with the time set for completing discovery, for hearing a mo- 
tion, or for trial. 


Rule 30. Depositions by oral examination. 


(a) When a deposition may be taken. 

(1) Without leave.—A party may, by oral questions, de- 
pose any person, including a party, without leave of court 
except as provided in Rule 30(a)(2).. The deponent’s at- 
tendance may be compelled by subpoena under Rule 45. 

(2) With leave.—A party must obtain leave of court, and 
the court must grant leave to the extent consistent with 
Rule 26(b)(2): 

(A) if the parties have not stipulated to the dep- 
osition and: 

(i) the deposition would result in more than 10 
depositions being taken under this rule or Rule 31 by 
the plaintiffs, or by the defendants, or by the third- 
party defendants; 

(ii) the deponent has already been deposed in the 
case; or 

(iii) the party seeks to take the deposition before 
the time specified in Rule 26), unless the party certi- 
fies in the notice, with supporting facts, that the depo- 
nent is expected to leave the United States and be 
unavailable for examination in this country after that 
time; or 


(B) if the deponent is confined in prison. 
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(b) Notice of the deposition; other formal requirements. 

(1) Notice in general.—A party who wants to depose 
a person by oral questions must give reasonable written 
notice to every other party. The notice must state the 
time and place of the deposition and, if known, the depo- 
nent’s name and address. If the name is unknown, the 
notice must provide a general description sufficient to 
identify the person or the particular class or group to 
which the person belongs. 

(2) Producing documents.—lIf a subpoena duces tecum 
is to be served on the deponent, the materials designated 
for production, as set out in the subpoena, must be listed 
in the notice or in an attachment. The notice to a party 
deponent may be accompanied by a request under Rule 
34 to produce documents and tangible things at the 
deposition. 

(3) Method of recording. 

(A) Method stated in the notice.—The party who no- 
tices the deposition must state in the notice the method 
for recording the testimony. Unless the court orders 
otherwise, testimony may be recorded by audio, audiovi- 
sual, or stenographic means. The noticing party bears 
the recording costs. Any party may arrange to tran- 
scribe a deposition. 

(B) Additional method.—With prior notice to the de- 
ponent and other parties, any party may designate an- 
other method for recording the testimony in addition to 
that specified in the original notice. That party bears 
the expense of the additional record or transcript un- 
less the court orders otherwise. 


(4) By remote means.—The parties may stipulate—or 
the court may on motion order—that a deposition be taken 
by telephone or other remote means. For the purpose of 
this rule and Rules 28(a), 37(a)(2), and 37(b)(1), the dep- 
osition takes place where the deponent answers the 
questions. 

(5) Officer’s duties. 
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(A) Before the deposition.—Unless the parties stipu- 
late otherwise, a deposition must be conducted before 
an officer appointed or designated under Rule 28. The 
officer must begin the deposition with an on-the-record 
statement that includes: 

(i) the officer’s name and business address; 

(ii) the date, time, and place of the deposition; 

(iii) the deponent’s name; 

(iv) the officer’s administration of the oath or af- 
firmation to the deponent; and 

(v) the identity of all persons present. 


(B) Conducting the deposition; avoiding distortion.— 
If the deposition is recorded nonstenographically, the of- 
ficer must repeat the items in Rule 30(b)(5)(A)G)—(ili) at 
the beginning of each unit of the recording medium. 
The deponent’s and attorneys’ appearance or demeanor 
must not be distorted through recording techniques. 

(C) After the deposition.—At the end of a deposition, 
the officer must state on the record that the deposition 
is complete and must set out any stipulations made by 
the attorneys about custody of the transcript or record- 
ing and of the exhibits, or about any other pertinent 
matters. 


(6) Notice or subpoena directed to an organization.—In 
its notice or subpoena, a party may name as the deponent a 
public or private corporation, a partnership, an association, 
a governmental agency, or other entity and must describe 
with reasonable particularity the matters for examination. 
The named organization must then designate one or more 
officers, directors, or managing agents, or designate other 
persons who consent to testify on its behalf; and it may 
set out the matters on which each person designated will 
testify. A subpoena must advise a nonparty organization 
of its duty to make this designation. The persons desig- 
nated must testify about information known or reasonably 
available to the organization. This paragraph (6) does not 
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preclude a deposition by any other procedure allowed by 
these rules. 


(c) Examination and cross-examination; record of the ex- 
amination; objections; written questions. 

(1) Examination and cross-examination.—The exami- 
nation and cross-examination of a deponent proceed as 
they would at trial under the Federal Rules of Evidence, 
except Rules 103 and 615. After putting the deponent 
under oath or affirmation, the officer must record the testi- 
mony by the method designated under Rule 30(b)(3)(A). 
The testimony must be recorded by the officer personally 
or by a person acting in the presence and under the direc- 
tion of the officer. 

(2) Objections.—An objection at the time of the exami- 
nation—whether to evidence, to a party’s conduct, to the 
officer’s qualifications, to the manner of taking the deposi- 
tion, or to any other aspect of the deposition—must be 
noted on the record, but the examination still proceeds; the 
testimony is taken subject to any objection. An objection 
must be stated concisely in a nonargumentative and non- 
suggestive manner. A person may instruct a deponent 
not to answer only when necessary to preserve a privilege, 
to enforce a limitation ordered by the court, or to present 
a motion under Rule 30(d)(8). 

(3) Participating through written questions.—Instead 
of participating in the oral examination, a party may serve 
written questions in a sealed envelope on the party notic- 
ing the deposition, who must deliver them to the officer. 
The officer must ask the deponent those questions and rec- 
ord the answers verbatim. 


(d) Duration; sanction; motion to terminate or limit. 

(1) Duration.—Unless otherwise stipulated or ordered 
by the court, a deposition is limited to 1 day of 7 hours. 
The court must allow additional time consistent with Rule 
26(b)(2) if needed to fairly examine the deponent or if the 
deponent, another person, or any other circumstance im- 
pedes or delays the examination. 
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(2) Sanction.—The court may impose an appropriate 
sanction—including the reasonable expenses and attor- 
ney’s fees incurred by any party—on a person who im- 
pedes, delays, or frustrates the fair examination of the 
deponent. 

(3) Motion to terminate or limit. 

(A) Grounds.—At any time during a deposition, the 
deponent or a party may move to terminate or limit it 
on the ground that it is being conducted in bad faith or in 
a manner that unreasonably annoys, embarrasses, or 
oppresses the deponent or party. The motion may be 
filed in the court where the action is pending or the 
deposition is being taken. If the objecting deponent or 
party so demands, the deposition must be suspended for 
the time necessary to obtain an order. 

(B) Order.—The court may order that the deposition 
be terminated or may limit its scope and manner as pro- 
vided in Rule 26(¢). If terminated, the deposition may 
be resumed only by order of the court where the action 
is pending. 

(C) Award of expenses.—Rule 37(a)(5) applies to the 
award of expenses. 


(e) Review by the witness; changes. 

(1) Review; statement of changes.—On request by the 
deponent or a party before the deposition is completed, 
the deponent must be allowed 30 days after being notified 
by the officer that the transcript or recording is available 
in which: 

(A) to review the transcript or recording; and 
(B) if there are changes in form or substance, to sign 

a statement listing the changes and the reasons for mak- 

ing them. 


(2) Changes indicated in the officer’s certificate.—The 
officer must note in the certificate prescribed by Rule 
30(f)(1) whether a review was requested and, if so, must 
attach any changes the deponent makes during the 30- 
day period. 
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(f) Certification and delivery; exhibits; copies of the 
transcript or recording; filing. 

(1) Certification and delivery.—The officer must certify 
in writing that the witness was duly sworn and that the 
deposition accurately records the witness’s testimony. 
The certificate must accompany the record of the deposi- 
tion. Unless the court orders otherwise, the officer must 
seal the deposition in an envelope or package bearing the 
title of the action and marked “Deposition of [witness’s 
name]” and must promptly send it to the attorney who 
arranged for the transcript or recording. The attorney 
must store it under conditions that will protect it against 
loss, destruction, tampering, or deterioration. 

(2) Documents and tangible things. 

(A) Originals and copies.—Documents and tangible 
things produced for inspection during a deposition must, 
on a party’s request, be marked for identification and 
attached to the deposition. Any party may inspect 
and copy them. But if the person who produced them 
wants to keep the originals, the person may: 

(i) offer copies to be marked, attached to the 
deposition, and then used as originals—after giving 
all parties a fair opportunity to verify the copies by 
comparing them with the originals; or 

(ii) give all parties a fair opportunity to inspect and 
copy the originals after they are marked—in which 
event the originals may be used as if attached to the 
deposition. 


(B) Order regarding the originals——Any party may 
move for an order that the originals be attached to the 
deposition pending final disposition of the case. 


(3) Copies of the transcript or recording.—Unless oth- 
erwise stipulated or ordered by the court, the officer must 
retain the stenographic notes of a deposition taken steno- 
graphically or a copy of the recording of a deposition taken 
by another method. When paid reasonable charges, the 
officer must furnish a copy of the transcript or recording 
to any party or the deponent. 
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(4) Notice of filing.—A party who files the deposition 
must promptly notify all other parties of the filing. 


(g) Failure to attend a deposition or serve a subpoena; 
expenses.—A party who, expecting a deposition to be taken, 
attends in person or by an attorney may recover reasonable 
expenses for attending, including attorney’s fees, if the notic- 
ing party failed to: 

(1) attend and proceed with the deposition; or 
(2) serve a subpoena on a nonparty deponent, who con- 
sequently did not attend. 


Rule 31. Depositions by written questions. 


(a) When a deposition may be taken. 

(1) Without leave.—A party may, by written questions, 
depose any person, including a party, without leave of 
court except as provided in Rule 31(a)(2). The deponent’s 
attendance may be compelled by subpoena under Rule 45. 

(2) With leave.—A party must obtain leave of court, and 
the court must grant leave to the extent consistent with 
Rule 26(b)(2): 

(A) if the parties have not stipulated to the dep- 
osition and: 

(i) the deposition would result in more than 10 
depositions being taken under this rule or Rule 30 by 
the plaintiffs, or by the defendants, or by the third- 
party defendants; 

(ii) the deponent has already been deposed in the 
case; or 

(iii) the party seeks to take a deposition before the 
time specified in Rule 26(d); or 


(B) if the deponent is confined in prison. 


(3) Service; required notice.—A party who wants to de- 
pose a person by written questions must serve them on 
every other party, with a notice stating, if known, the de- 
ponent’s name and address. If the name is unknown, the 
notice must provide a general description sufficient to 
identify the person or the particular class or group to 
which the person belongs. The notice must also state the 
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name or descriptive title and the address of the officer be- 
fore whom the deposition will be taken. 

(4) Questions directed to an organization.—A public or 
private corporation, a partnership, an association, or a gov- 
ernmental agency may be deposed by written questions in 
accordance with Rule 30(b)(6). 

(5) Questions from other parties.—Any questions to the 
deponent from other parties must be served on all parties 
as follows: cross-questions, within 14 days after being 
served with the notice and direct questions; redirect 
questions, within 7 days after being served with cross- 
questions; and recross-questions, within 7 days after being 
served with redirect questions. The court may, for good 
cause, extend or shorten these times. 


(b) Delivery to the officer; officer’s duties.—The party who 
noticed the deposition must deliver to the officer a copy of 
all the questions served and of the notice. The officer must 
promptly proceed in the manner provided in Rule 30(€), €), 
and (f) to: 

(1) take the deponent’s testimony in response to the 
questions; 

(2) prepare and certify the deposition; and 

(3) send it to the party, attaching a copy of the questions 
and of the notice. 


(c) Notice of completion or filing. 

(1) Completion.—The party who noticed the deposition 
must notify all other parties when it is completed. 

(2) Filing.—A party who files the deposition must 
promptly notify all other parties of the filing. 


Rule 32. Using depositions in court proceedings. 


(a) Using depositions. 

(1) In general.—At a hearing or trial, all or part of 
a deposition may be used against a party on these 
conditions: 

(A) the party was present or represented at the tak- 
ing of the deposition or had reasonable notice of it; 
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(B) it is used to the extent it would be admissible 
under the Federal Rules of Evidence if the deponent 
were present and testifying; and 

(C) the use is allowed by Rule 32(a)(2) through (8). 


(2) Impeachment and other uses.—Any party may use 
a deposition to contradict or impeach the testimony given 
by the deponent as a witness, or for any other purpose 
allowed by the Federal Rules of Evidence. 

(3) Deposition of party, agent, or designee——An ad- 
verse party may use for any purpose the deposition of a 
party or anyone who, when deposed, was the party’s offi- 
cer, director, managing agent, or designee under Rule 
30(b)(6) or 31(a)(4). 

(4) Unavailable witness.—A party may use for any pur- 
pose the deposition of a witness, whether or not a party, if 
the court finds: 

(A) that the witness is dead; 

(B) that the witness is more than 100 miles from the 
place of hearing or trial or is outside the United States, 
unless it appears that the witness’s absence was pro- 
cured by the party offering the deposition; 

(C) that the witness cannot attend or testify because 
of age, illness, infirmity, or imprisonment; 

(D) that the party offering the deposition could not 
procure the witness’s attendance by subpoena; or 

(E) on motion and notice, that exceptional circum- 
stances make it desirable—in the interest of justice and 
with due regard to the importance of live testimony in 
open court—to permit the deposition to be used. 


(5) Limitations on use. 

(A) Deposition taken on short notice.—A deposition 
must not be used against a party who, having received 
less than 11 days’ notice of the deposition, promptly 
moved for a protective order under Rule 26(¢)(1)(B) re- 
questing that it not be taken or be taken at a different 
time or place—and this motion was still pending when 
the deposition was taken. 
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(B) Unavailable deponent; party could not obtain an 
attorney.—A deposition taken without leave of court 
under the unavailability provision of Rule 30(a)(2)(A)(@ii) 
must not be used against a party who shows that, when 
served with the notice, it could not, despite diligent 
efforts, obtain an attorney to represent it at the 
deposition. 


(6) Using part of a deposition.—lIf a party offers in evi- 
dence only part of a deposition, an adverse party may re- 
quire the offeror to introduce other parts that in fairness 
should be considered with the part introduced, and any 
party may itself introduce any other parts. 

(7) Substituting a party.—Substituting a party under 
Rule 25 does not affect the right to use a deposition pre- 
viously taken. 

(8) Deposition taken in an earlier action.—A deposi- 
tion lawfully taken and, if required, filed in any federal- or 
state-court action may be used in a later action involving 
the same subject matter between the same parties, or 
their representatives or successors in interest, to the same 
extent as if taken in the later action. A deposition pre- 
viously taken may also be used as allowed by the Federal 
Rules of Evidence. 


(b) Objections to admissibility.—Subject to Rules 28(b) 
and 32(d)(3), an objection may be made at a hearing or trial 
to the admission of any deposition testimony that would be 
inadmissible if the witness were present and testifying. 

(c) Form of presentation.—Unless the court orders other- 
wise, a party must provide a transcript of any deposition 
testimony the party offers, but may provide the court with 
the testimony in nontranscript form as well. On any party’s 
request, deposition testimony offered in a jury trial for any 
purpose other than impeachment must be presented in non- 
transcript form, if available, unless the court for good cause 
orders otherwise. 

(d) Waiver of objections. 
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(1) To the notice.—An objection to an error or irregular- 
ity in a deposition notice is waived unless promptly served 
in writing on the party giving the notice. 

(2) To the officer’s qualification.—An objection based 
on disqualification of the officer before whom a deposition 
is to be taken is waived if not made: 

(A) before the deposition begins; or 

(B) promptly after the basis for disqualification be- 
comes known or, with reasonable diligence, could have 
been known. 


(3) To the taking of the deposition. 

(A) Objection to competence, relevance, or material- 
itya—An objection to a deponent’s competence—or to 
the competence, relevance, or materiality of testimony— 
is not waived by a failure to make the objection before 
or during the deposition, unless the ground for it might 
have been corrected at that time. 

(B) Objection to an error or irregularity.—An objec- 
tion to an error or irregularity at an oral examination 
is waived if: 

(i) it relates to the manner of taking the deposition, 
the form of a question or answer, the oath or affirma- 
tion, a party’s conduct, or other matters that might 
have been corrected at that time; and 

(ii) it is not timely made during the deposition. 


(C) Objection to a written question.—An objection to 
the form of a written question under Rule 31 is waived 
if not served in writing on the party submitting the 
question within the time for serving responsive ques- 
tions or, if the question is a recross-question, within 5 
days after being served with it. 


(4) To completing and returning the deposition.—An 
objection to how the officer transcribed the testimony— 
or prepared, signed, certified, sealed, endorsed, sent, or 
otherwise dealt with the deposition—is waived unless a 
motion to suppress is made promptly after the error or 
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irregularity becomes known or, with reasonable diligence, 
could have been known. 


Rule 33. Interrogatories to parties. 


(a) In general. 

(1) Number.—Unless otherwise stipulated or ordered 
by the court, a party may serve on any other party no 
more than 25 written interrogatories, including all discrete 
subparts. Leave to serve additional interrogatories may 
be granted to the extent consistent with Rule 26(b)(2). 

(2) Scope.—An interrogatory may relate to any matter 
that may be inquired into under Rule 26(b). An interrog- 
atory is not objectionable merely because it asks for an 
opinion or contention that relates to fact or the application 
of law to fact, but the court may order that the interroga- 
tory need not be answered until designated discovery is 
complete, or until a pretrial conference or some other time. 


(b) Answers and objections. 
(1) Responding party.—The interrogatories must be 
answered: 
(A) by the party to whom they are directed; or 
(B) if that party is a public or private corporation, a 
partnership, an association, or a governmental agency, 
by any officer or agent, who must furnish the informa- 
tion available to the party. 


(2) Time to respond.—The responding party must serve 
its answers and any objections within 30 days after being 
served with the interrogatories. A shorter or longer time 
may be stipulated to under Rule 29 or be ordered by the 
court. 

(3) Answering each interrogatory.—EKach interrogatory 
must, to the extent it is not objected to, be answered sepa- 
rately and fully in writing under oath. 

(4) Objections.—The grounds for objecting to an inter- 
rogatory must be stated with specificity. Any ground not 
stated in a timely objection is waived unless the court, for 
good cause, excuses the failure. 
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(5) Signatwre-—The person who makes the answers 
must sign them, and the attorney who objects must sign 
any objections. 


(c) Use.—An answer to an interrogatory may be used to 
the extent allowed by the Federal Rules of Evidence. 

(d) Option to produce business records.—lIf the answer to 
an interrogatory may be determined by examining, auditing, 
compiling, abstracting, or summarizing a party’s business 
records (including electronically stored information), and if 
the burden of deriving or ascertaining the answer will be 
substantially the same for either party, the responding party 
may answer by: 

(1) specifying the records that must be reviewed, in suf- 
ficient detail to enable the interrogating party to locate 
and identify them as readily as the responding party 
could; and 

(2) giving the interrogating party a reasonable opportu- 
nity to examine and audit the records and to make copies, 
compilations, abstracts, or summaries. 


Rule 34. Producing documents, electronically stored infor- 
mation, and tangible things, or entering onto land, for 
inspection and other purposes. 


(a) In general.—A party may serve on any other party a 
request within the scope of Rule 26(b): 

(1) to produce and permit the requesting party or its 
representative to inspect, copy, test, or sample the follow- 
ing items in the responding party’s possession, custody, 
or control: 

(A) any designated documents or electronically stored 
information—including writings, drawings, graphs, 
charts, photographs, sound recordings, images, and 
other data or data compilations—stored in any medium 
from which information can be obtained either directly 
or, if necessary, after translation by the responding 
party into a reasonably usable form; or 

(B) any designated tangible things; or 
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(2) to permit entry onto designated land or other prop- 


erty possessed or controlled by the responding party, so 
that the requesting party may inspect, measure, survey, 
photograph, test, or sample the property or any designated 
object or operation on it. 


(b) Procedure. 


(1) Contents of the request.—The request: 

(A) must describe with reasonable particularity each 
item or category of items to be inspected; 

(B) must specify a reasonable time, place, and manner 
for the inspection and for performing the related acts; 
and 

(C) may specify the form or forms in which electroni- 
cally stored information is to be produced. 


(2) Responses and objections. 

(A) Time to respond.—The party to whom the re- 
quest is directed must respond in writing within 30 days 
after being served. A shorter or longer time may be 
stipulated to under Rule 29 or be ordered by the court. 

(B) Responding to each item.—For each item or cate- 
gory, the response must either state that inspection and 
related activities will be permitted as requested or state 
an objection to the request, including the reasons. 

(C) Objections.—An objection to part of a request 
must specify the part and permit inspection of the rest. 

(D) Responding to a request for production of elec- 
tronically stored information.—The response may 
state an objection to a requested form for producing 
electronically stored information. If the responding 
party objects to a requested form—or if no form was 
specified in the request—the party must state the form 
or forms it intends to use. 

(EF) Producing the documents or electronically stored 
information.—Unless otherwise stipulated or ordered 
by the court, these procedures apply to producing docu- 
ments or electronically stored information: 


RULES OF CIVIL PROCEDURE 1085 


(i) A party must produce documents as they are 
kept in the usual course of business or must organize 
and label them to correspond to the categories in the 
request; 

(ii) If a request does not specify a form for produc- 
ing electronically stored information, a party must 
produce it in a form or forms in which it is ordinarily 
maintained or in a reasonably usable form or forms; 
and 

(iii) A party need not produce the same electroni- 
cally stored information in more than one form. 


(c) Nonparties.—As provided in Rule 45, a nonparty may 
be compelled to produce documents and tangible things or to 
permit an inspection. 


Rule 35. Physical and mental examinations. 


(a) Order for an examination. 

(1) In general.—The court where the action is pending 
may order a party whose mental or physical condition— 
including blood group—is in controversy to submit to a 
physical or mental examination by a suitably licensed or 
certified examiner. The court has the same authority to 
order a party to produce for examination a person who is 
in its custody or under its legal control. 

(2) Motion and notice; contents of the order.—The 
order: 

(A) may be made only on motion for good cause and 
on notice to all parties and the person to be examined; 
and 

(B) must specify the time, place, manner, conditions, 
and scope of the examination, as well as the person or 
persons who will perform it. 


(b) Examiner’s report. 

(1) Request by the party or person examined.—The 
party who moved for the examination must, on request, 
deliver to the requester a copy of the examiner’s report, 
together with like reports of all earlier examinations of the 
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same condition. The request may be made by the party 
against whom the examination order was issued or by the 
person examined. 

(2) Contents.——The examiner’s report must be in writ- 
ing and must set out in detail the examiner’s findings, in- 
cluding diagnoses, conclusions, and the results of any tests. 

(3) Request by the moving party.—After delivering the 
reports, the party who moved for the examination may 
request—and is entitled to receive—from the party 
against whom the examination order was issued like re- 
ports of all earlier or later examinations of the same condi- 
tion. But those reports need not be delivered by the 
party with custody or control of the person examined if 
the party shows that it could not obtain them. 

(4) Waiver of privilege.—By requesting and obtaining 
the examiner’s report, or by deposing the examiner, the 
party examined waives any privilege it may have—in that 
action or any other action involving the same contro- 
versy—concerning testimony about all examinations of the 
same condition. 

(5) Failure to deliver a report.—The court on motion 
may order—on just terms—that a party deliver the report 
of an examination. Ifthe report is not provided, the court 
may exclude the examiner’s testimony at trial. 

(6) Scope.—This subdivision (b) applies also to an exam- 
ination made by the parties’ agreement, unless the agree- 
ment states otherwise. This subdivision does not pre- 
clude obtaining an examiner’s report or deposing an 
examiner under other rules. 


Rule 36. Requests for admission. 


(a) Scope and procedure. 

(1) Scope-—A party may serve on any other party a 
written request to admit, for purposes of the pending ac- 
tion only, the truth of any matters within the scope of Rule 
26(b)(1) relating to: 

(A) facts, the application of law to fact, or opinions 
about either; and 
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(B) the genuineness of any described documents. 


(2) Form; copy of a document.—Each matter must be 
separately stated. A request to admit the genuineness of 
a document must be accompanied by a copy of the docu- 
ment unless it is, or has been, otherwise furnished or made 
available for inspection and copying. 

(3) Time to respond; effect of not responding.—A mat- 
ter is admitted unless, within 30 days after being served, 
the party to whom the request is directed serves on the 
requesting party a written answer or objection addressed 
to the matter and signed by the party or its attorney. A 
shorter or longer time for responding may be stipulated to 
under Rule 29 or be ordered by the court. 

(4) Answer.—If a matter is not admitted, the answer 
must specifically deny it or state in detail why the answer- 
ing party cannot truthfully admit or deny it. A denial 
must fairly respond to the substance of the matter; and 
when good faith requires that a party qualify an answer 
or deny only a part of a matter, the answer must specify 
the part admitted and qualify or deny the rest. The an- 
swering party may assert lack of knowledge or informa- 
tion as a reason for failing to admit or deny only if the 
party states that it has made reasonable inquiry and that 
the information it knows or can readily obtain is insuffi- 
cient to enable it to admit or deny. 

(5) Objections.—The grounds for objecting to a request 
must be stated. A party must not object solely on the 
ground that the request presents a genuine issue for trial. 

(6) Motion regarding the sufficiency of an answer or 
objection.—The requesting party may move to determine 
the sufficiency of an answer or objection. Unless the 
court finds an objection justified, it must order that an an- 
swer be served. On finding that an answer does not com- 
ply with this rule, the court may order either that the 
matter is admitted or that an amended answer be served. 
The court may defer its final decision until a pretrial 
conference or a specified time before trial. Rule 37(a)(5) 
applies to an award of expenses. 
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(b) Effect of an admission; withdrawing or amending 
it.—A matter admitted under this rule is conclusively estab- 
lished unless the court, on motion, permits the admission to 
be withdrawn or amended. Subject to Rule 16), the court 
may permit withdrawal or amendment if it would promote 
the presentation of the merits of the action and if the court 
is not persuaded that it would prejudice the requesting party 
in maintaining or defending the action on the merits. An 
admission under this rule is not an admission for any other 
purpose and cannot be used against the party in any other 
proceeding. 


Rule 37. Failure to make disclosures or to cooperate in dis- 
covery; sanctions. 


(a) Motion for an order compelling disclosure or 
discovery. 

(1) In general.—On notice to other parties and all af- 
fected persons, a party may move for an order compelling 
disclosure or discovery. The motion must include a certi- 
fication that the movant has in good faith conferred or at- 
tempted to confer with the person or party failing to make 
disclosure or discovery in an effort to obtain it without 
court action. 

(2) Appropriate court—A motion for an order to a 
party must be made in the court where the action is pend- 
ing. A motion for an order to a nonparty must be made 
in the court where the discovery is or will be taken. 

(3) Specific motions. 

(A) To compel disclosure.—lIf a party fails to make a 
disclosure required by Rule 26(a), any other party may 
move to compel disclosure and for appropriate sanctions. 

(B) To compel a discovery response.—A party seek- 
ing discovery may move for an order compelling an an- 
swer, designation, production, or inspection. This mo- 
tion may be made if: 

(i) a deponent fails to answer a question asked 

under Rule 30 or 31; 
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(ii) a corporation or other entity fails to make a des- 
ignation under Rule 30(b)(6) or 31(a)(4); 

(iii) a party fails to answer an interrogatory sub- 
mitted under Rule 33; or 

(iv) a party fails to respond that inspection will 
be permitted—or fails to permit inspection—as re- 
quested under Rule 34. 


(C) Related to a deposition.—When taking an oral 
deposition, the party asking a question may complete or 
adjourn the examination before moving for an order. 


(4) Evasive or incomplete disclosure, answer, or re- 
sponse. For purposes of this subdivision (a), an evasive 
or incomplete disclosure, answer, or response must be 
treated as a failure to disclose, answer, or respond. 

(5) Payment of expenses; protective orders. 

(A) If the motion is granted (or disclosure or discov- 
ery is provided after filing).—If the motion is granted— 
or if the disclosure or requested discovery is provided 
after the motion was filed—the court must, after giving 
an opportunity to be heard, require the party or depo- 
nent whose conduct necessitated the motion, the party 
or attorney advising that conduct, or both to pay the 
movant’s reasonable expenses incurred in making the 
motion, including attorney’s fees. But the court must 
not order this payment if: 

(i) the movant filed the motion before attempting in 
good faith to obtain the disclosure or discovery with- 
out court action; 

(ii) the opposing party’s nondisclosure, response, or 
objection was substantially justified; or 

(iii) other circumstances make an award of ex- 
penses unjust. 


(B) If the motion is denied.—If the motion is denied, 
the court may issue any protective order authorized 
under Rule 26(c) and must, after giving an opportunity 
to be heard, require the movant, the attorney filing the 
motion, or both to pay the party or deponent who op- 
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posed the motion its reasonable expenses incurred in 
opposing the motion, including attorney’s fees. But the 
court must not order this payment if the motion was 
substantially justified or other circumstances make an 
award of expenses unjust. 

(C) If the motion is granted in part and denied in 
part.—lIf the motion is granted in part and denied in part, 
the court may issue any protective order authorized 
under Rule 26(¢) and may, after giving an opportunity 
to be heard, apportion the reasonable expenses for the 
motion. 


(b) Failure to comply with a court order. 


(1) Sanctions in the district where the deposition is 


taken.—If the court where the discovery is taken orders a 
deponent to be sworn or to answer a question and the de- 
ponent fails to obey, the failure may be treated as con- 
tempt of court. 


(2) Sanctions in the district where the action is 


pending. 


(A) For not obeying a discovery order.—lIf a party or 
a party’s officer, director, or managing agent—or a wit- 
ness designated under Rule 30(b)(6) or 31(a)(4)—fails to 
obey an order to provide or permit discovery, including 
an order under Rule 26(f), 35, or 37(a), the court where 
the action is pending may issue further just orders. 
They may include the following: 

(i) directing that the matters embraced in the order 
or other designated facts be taken as established for 
purposes of the action, as the prevailing party claims; 

(ii) prohibiting the disobedient party from support- 
ing or opposing designated claims or defenses, or from 
introducing designated matters in evidence; 

(iii) striking pleadings in whole or in part; 

(iv) staying further proceedings until the order is 
obeyed; 

(v) dismissing the action or proceeding in whole or 
in part; 


RULES OF CIVIL PROCEDURE 1091 


(vi) rendering a default judgment against the dis- 
obedient party; or 

(vii) treating as contempt of court the failure to 
obey any order except an order to submit to a physical 
or mental examination. 


(B) For not producing a person for examination.—lIf 
a party fails to comply with an order under Rule 35(a) 
requiring it to produce another person for examination, 
the court may issue any of the orders listed in Rule 
37(b)(2)(A)()-(vi), unless the disobedient party shows 
that it cannot produce the other person. 

(C) Payment of expenses.—Instead of or in addition 
to the orders above, the court must order the disobedi- 
ent party, the attorney advising that party, or both to 
pay the reasonable expenses, including attorney’s fees, 
caused by the failure, unless the failure was substan- 
tially justified or other circumstances make an award of 
expenses unjust. 


(c) Failure to disclose, to supplement an earlier response, 
or to admit. 

(1) Failure to disclose or supplement.—If a party fails 
to provide information or identify a witness as required 
by Rule 26(a) or (e), the party is not allowed to use that 
information or witness to supply evidence on a motion, at 
a hearing, or at a trial, unless the failure was substantially 
justified or is harmless. In addition to or instead of this 
sanction, the court, on motion and after giving an opportu- 
nity to be heard: 

(A) may order payment of the reasonable expenses, 
including attorney’s fees, caused by the failure; 

(B) may inform the jury of the party’s failure; and 

(C) may impose other appropriate sanctions, includ- 
ing any of the orders listed in Rule 37(b)(2)(A)(i)-(i). 


(2) Failure to admit.—If a party fails to admit what is 
requested under Rule 36 and if the requesting party later 
proves a document to be genuine or the matter true, the 
requesting party may move that the party who failed to 
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admit pay the reasonable expenses, including attorney’s 
fees, incurred in making that proof. The court must so 
order unless: 
(A) the request was held objectionable under Rule 
36(a); 
(B) the admission sought was of no substantial 
importance; 
(C) the party failing to admit had a reasonable ground 
to believe that it might prevail on the matter; or 
(D) there was other good reason for the failure to 
admit. 


(d) Party’s failure to attend its own deposition, serve 
answers to interrogatories, or respond to a request for 
inspection. 

(1) In general. 
(A) Motion; grounds for sanctions.—The court where 
the action is pending may, on motion, order sanctions if: 
(i) a party or a party’s officer, director, or managing 
agent—or a person designated under Rule 30(b)(6) or 
31(a)(4)—fails, after being served with proper notice, 
to appear for that person’s deposition; or 
(ii) a party, after being properly served with inter- 
rogatories under Rule 33 or a request for inspection 
under Rule 34, fails to serve its answers, objections, 
or written response. 


(B) Certification.—A motion for sanctions for failing 
to answer or respond must include a certification that 
the movant has in good faith conferred or attempted to 
confer with the party failing to act in an effort to obtain 
the answer or response without court action. 


(2) Unacceptable excuse for failing to act.—A failure 
described in Rule 37(d)(1)(A) is not excused on the ground 
that the discovery sought was objectionable, unless the 
party failing to act has a pending motion for a protective 
order under Rule 26(c). 

(3) Types of sanctions.—Sanctions may include any of 
the orders listed in Rule 37(b)(2)(A)G)-(vi)._ Instead of or 
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in addition to these sanctions, the court must require the 
party failing to act, the attorney advising that party, or 
both to pay the reasonable expenses, including attorney’s 
fees, caused by the failure, unless the failure was substan- 
tially justified or other circumstances make an award of 
expenses unjust. 


(e) Failure to provide electronically stored informa- 
tion.—Absent exceptional circumstances, a court may not 
impose sanctions under these rules on a party for failing to 
provide electronically stored information lost as a result of 
the routine, good-faith operation of an electronic informa- 
tion system. 

(f) Failure to participate in framing a discovery plan.— 
If a party or its attorney fails to participate in good faith 
in developing and submitting a proposed discovery plan as 
required by Rule 26(f), the court may, after giving an oppor- 
tunity to be heard, require that party or attorney to pay to 
any other party the reasonable expenses, including attor- 
ney’s fees, caused by the failure. 


TITLE VI. TRIALS 


Rule 38. Right to a jury trial; demand. 


(a) Right preserved.—The right of trial by jury as de- 
clared by the Seventh Amendment to the Constitution—or 
as provided by a federal statute—is preserved to the par- 
ties inviolate. 

(b) Demand.—On any issue triable of right by a jury, a 
party may demand a jury trial by: 

(1) serving the other parties with a written demand— 
which may be included in a pleading—no later than 10 days 
after the last pleading directed to the issue is served; and 

(2) filing the demand in accordance with Rule 5(d). 

(c) Specifying isswes.—In its demand, a party may specify 
the issues that it wishes to have tried by a jury; otherwise, 
it is considered to have demanded a jury trial on all the is- 
sues so triable. If the party has demanded a jury trial on 
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only some issues, any other party may—within 10 days after 
being served with the demand or within a shorter time or- 
dered by the court—serve a demand for a jury trial on any 
other or all factual issues triable by jury. 

(d) Waiver; withdrawal.—A party waives a jury trial un- 
less its demand is properly served and filed. A proper de- 
mand may be withdrawn only if the parties consent. 

(e) Admiralty and maritime claims.—These rules do not 
create a right to a jury trial on issues in a claim that is an 
admiralty or maritime claim under Rule 9(h). 


Rule 39. Trial by jury or by the court. 


(a) When a demand is made.—When a jury trial has been 
demanded under Rule 38, the action must be designated on 
the docket as a jury action. The trial on all issues so de- 
manded must be by jury unless: 

(1) the parties or their attorneys file a stipulation to a 
nonjury trial or so stipulate on the record; or 

(2) the court, on motion or on its own, finds that on some 
or all of those issues there is no federal right to a jury trial. 


(b) When no demand is made.—Issues on which a jury 
trial is not properly demanded are to be tried by the court. 
But the court may, on motion, order a jury trial on any issue 
for which a jury might have been demanded. 

(c) Advisory jury; jury trial by consent.—In an action not 
triable of right by a jury, the court, on motion or on its own: 

(1) may try any issue with an advisory jury; or 

(2) may, with the parties’ consent, try any issue by a 
jury whose verdict has the same effect as if a jury trial 
had been a matter of right, unless the action is against the 

United States and a federal statute provides for a non- 

jury trial. 


Rule 40. Scheduling cases for trial. 


Each court must provide by rule for scheduling trials. 
The court must give priority to actions entitled to priority 
by a federal statute. 
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Rule 41. Dismissal of actions. 


(a) Voluntary dismissal. 
(1) By the Plaintiff. 

(A) Without a court order.—Subject to Rules 23¢(), 
23.1(c), 23.2, and 66 and any applicable federal statute, 
the plaintiff may dismiss an action without a court order 
by filing: 

(i) a notice of dismissal before the opposing party 
serves either an answer or a motion for summary 
judgment; or 

(ii) a stipulation of dismissal signed by all parties 
who have appeared. 


(B) Effect—Unless the notice or stipulation states 
otherwise, the dismissal is without prejudice. But if 
the plaintiff previously dismissed any federal- or 
state-court action based on or including the same claim, 
a notice of dismissal operates as an adjudication on the 
merits. 


(2) By court order; effect—Except as provided in Rule 
41(a)(1), an action may be dismissed at the plaintiff’s re- 
quest only by court order, on terms that the court consid- 
ers proper. Ifa defendant has pleaded a counterclaim be- 
fore being served with the plaintiff’s motion to dismiss, 
the action may be dismissed over the defendant’s objection 
only if the counterclaim can remain pending for independ- 
ent adjudication. Unless the order states otherwise, a 
dismissal under this paragraph (2) is without prejudice. 


(b) Involuntary dismissal; effect.—If the plaintiff fails to 
prosecute or to comply with these rules or a court order, 
a defendant may move to dismiss the action or any claim 
against it. Unless the dismissal order states otherwise, a 
dismissal under this subdivision (b) and any dismissal not 
under this rule—except one for lack of jurisdiction, improper 
venue, or failure to join a party under Rule 19—operates as 
an adjudication on the merits. 

(c) Dismissing a counterclaim, crossclaim, or third-party 
claim.—This rule applies to a dismissal of any counterclaim, 
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crossclaim, or third-party claim. A claimant’s voluntary dis- 
missal under Rule 41(a)(1)(A)G) must be made: 
(1) before a responsive pleading is served; or 
(2) if there is no responsive pleading, before evidence is 
introduced at a hearing or trial. 


(d) Costs of a previously dismissed action.—lIf a plaintiff 
who previously dismissed an action in any court files an ac- 
tion based on or including the same claim against the same 
defendant, the court: 

(1) may order the plaintiff to pay all or part of the costs 
of that previous action; and 

(2) may stay the proceedings until the plaintiff has 
complied. 


Rule 42. Consolidation; separate trials. 


(a) Consolidation.—If actions before the court involve a 
common question of law or fact, the court may: 
(1) join for hearing or trial any or all matters at issue 
in the actions; 
(2) consolidate the actions; or 
(3) issue any other orders to avoid unnecessary cost 
or delay. 


(b) Separate trials.—For convenience, to avoid prejudice, 
or to expedite and economize, the court may order a separate 
trial of one or more separate issues, claims, crossclaims, 
counterclaims, or third-party claims. When ordering a sep- 
arate trial, the court must preserve any federal right to a 
jury trial. 


Rule 43. Taking testimony. 


(a) In open court.—At trial, the witnesses’ testimony 
must be taken in open court unless a federal statute, the 
Federal Rules of Evidence, these rules, or other rules 
adopted by the Supreme Court provide otherwise. For 
good cause in compelling circumstances and with appropriate 
safeguards, the court may permit testimony in open court by 
contemporaneous transmission from a different location. 
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(b) Affirmation instead of an oath.—When these rules re- 
quire an oath, a solemn affirmation suffices. 

(c) Evidence on a motion.—When a motion relies on facts 
outside the record, the court may hear the matter on affida- 
vits or may hear it wholly or partly on oral testimony or 
on depositions. 

(d) Interpreter.—The court may appoint an interpreter of 
its choosing; fix reasonable compensation to be paid from 
funds provided by law or by one or more parties; and tax the 
compensation as costs. 


Rule 44. Proving an official record. 


(a) Means of proving. 

(1) Domestic record.—Each of the following evidences 
an official record—or an entry in it—that is otherwise ad- 
missible and is kept within the United States, any state, 
district, or commonwealth, or any territory subject to the 
administrative or judicial jurisdiction of the United States: 

(A) an official publication of the record; or 
(B) a copy attested by the officer with legal custody 
of the record—or by the officer’s deputy—and accompa- 
nied by a certificate that the officer has custody. The 
certificate must be made under seal: 
(i) by a judge of a court of record in the district or 
political subdivision where the record is kept; or 
(ii) by any public officer with a seal of office and 
with official duties in the district or political subdivi- 
sion where the record is kept. 


(2) Foreign record. 

(A) In general.—Each of the following evidences a 
foreign official reeord—or an entry in it—that is other- 
wise admissible: 

(i) an official publication of the record; or 

(ii) the record—or a copy—that is attested by an 
authorized person and is accompanied either by a final 
certification of genuineness or by a certification under 

a treaty or convention to which the United States and 

the country where the record is located are parties. 
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(B) Final certification of genuineness.—A final certi- 
fication must certify the genuineness of the signature 
and official position of the attester or of any foreign of- 
ficial whose certificate of genuineness relates to the at- 
testation or is in a chain of certificates of genuineness 
relating to the attestation. A final certification may be 
made by a secretary of a United States embassy or lega- 
tion; by a consul general, vice consul, or consular agent 
of the United States; or by a diplomatic or consular offi- 
cial of the foreign country assigned or accredited to the 
United States. 

(C) Other means of proof—lIf all parties have had 
a reasonable opportunity to investigate a foreign rec- 
ord’s authenticity and accuracy, the court may, for good 
cause, either: 

(i) admit an attested copy without final certifica- 
tion; or 

(ii) permit the record to be evidenced by an at- 
tested summary with or without a final certification. 


(b) Lack of a record.—A written statement that a diligent 
search of designated records revealed no record or entry of 
a specified tenor is admissible as evidence that the records 
contain no such record or entry. For domestic records, the 
statement must be authenticated under Rule 44(a)(1). For 
foreign records, the statement must comply with (a)(2)(C)(i). 

(c) Other proof—A party may prove an official record— 
or an entry or lack of an entry in it—by any other method 
authorized by law. 


Rule 44.1. Determining foreign law. 


A party who intends to raise an issue about a foreign coun- 
try’s law must give notice by a pleading or other writing. In 
determining foreign law, the court may consider any relevant 
material or source, including testimony, whether or not sub- 
mitted by a party or admissible under the Federal Rules of 
Evidence. The court’s determination must be treated as a 
ruling on a question of law. 
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Rule 45. Subpoena. 


(a) In general. 
(1) Form and Contents. 
(A) Requirements—in general.—Every subpoena 
must: 

(i) state the court from which it issued; 

(ii) state the title of the action, the court in which 
it is pending, and its civil-action number; 

(iii) command each person to whom it is directed to 
do the following at a specified time and place: attend 
and testify; produce designated documents, electroni- 
cally stored information, or tangible things in that 
person’s possession, custody, or control; or permit the 
inspection of premises; and 

(iv) set out the text of Rule 45(c) and (d). 


(B) Command to attend a deposition—notice of the 
recording method.-A subpoena commanding attend- 
ance at a deposition must state the method for recording 
the testimony. 

(C) Combining or separating a command to produce 
or to permit inspection; specifying the form for elec- 
tronically stored information.—A command to produce 
documents, electronically stored information, or tangible 
things or to permit the inspection of premises may be 
included in a subpoena commanding attendance at a 
deposition, hearing, or trial, or may be set out in a sepa- 
rate subpoena. A subpoena may specify the form or 
forms in which electronically stored information is to 
be produced. 

(D) Command to produce; included obligations.—A 
command in a subpoena to produce documents, electroni- 
cally stored information, or tangible things requires the 
responding party to permit inspection, copying, testing, 
or sampling of the materials. 


(2) Isswed from which court.—A subpoena must issue 
as follows: 
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(A) for attendance at a hearing or trial, from the 
court for the district where the hearing or trial is to 
be held; 

(B) for attendance at a deposition, from the court for 
the district where the deposition is to be taken; and 

(C) for production or inspection, if separate from a 
subpoena commanding a person’s attendance, from the 
court for the district where the production or inspection 
is to be made. 


(3) Isswed by whom.—The clerk must issue a subpoena, 
signed but otherwise in blank, to a party who requests it. 
That party must complete it before service. An attorney 
also may issue and sign a subpoena as an officer of: 

(A) a court in which the attorney is authorized to 
practice; or 
(B) a court for a district where a deposition is to be 
taken or production is to be made, if the attorney is au- 
thorized to practice in the court where the action is 
pending. 
(b) Service. 

(1) By whom; tendering fees; serving a copy of certain 
subpoenas.—Any person who is at least 18 years old and 
not a party may serve a subpoena. Serving a subpoena 
requires delivering a copy to the named person and, if 
the subpoena requires that person’s attendance, tender- 
ing the fees for 1 day’s attendance and the mileage allowed 
by law. Fees and mileage need not be tendered when the 
subpoena issues on behalf of the United States or any of 
its officers or agencies. If the subpoena commands the 
production of documents, electronically stored informa- 
tion, or tangible things or the inspection of premises be- 
fore trial, then before it is served, a notice must be served 
on each party. 

(2) Service in the United States—Subject to Rule 
45(c)(8)(A)(ii), a subpoena may be served at any place: 

(A) within the district of the issuing court; 


RULES OF CIVIL PROCEDURE 1101 


(B) outside that district but within 100 miles of the 
place specified for the deposition, hearing, trial, produc- 
tion, or inspection; 

(C) within the state of the issuing court if a state stat- 
ute or court rule allows service at that place of a sub- 
poena issued by a state court of general jurisdiction 
sitting in the place specified for the deposition, hearing, 
trial, production, or inspection; or 

(D) that the court authorizes on motion and for good 
cause, if a federal statute so provides. 


(3) Service in a foreign country.—28 U.S. C. § 1783 gov- 
erns issuing and serving a subpoena directed to a United 
States national or resident who is in a foreign country. 

(4) Proof of service.—Proving service, when necessary, 
requires filing with the issuing court a statement show- 
ing the date and manner of service and the names of the 
persons served. The statement must be certified by the 
server. 


(c) Protecting a person subject to a subpoena. 

(1) Avoiding undue burden or expense; sanctions.—A 
party or attorney responsible for issuing and serving a 
subpoena must take reasonable steps to avoid imposing 
undue burden or expense on a person subject to the sub- 
poena. The issuing court must enforce this duty and im- 
pose an appropriate sanction—which may include lost 
earnings and reasonable attorney’s fees—on a party or at- 
torney who fails to comply. 

(2) Command to produce materials or permit 
inspection. 

(A) Appearance not required.—A person commanded 
to produce documents, electronically stored information, 
or tangible things, or to permit the inspection of prem- 
ises, need not appear in person at the place of production 
or inspection unless also commanded to appear for a 
deposition, hearing, or trial. 
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(B) Objections.—A person commanded to produce 
documents or tangible things or to permit inspection 
may serve on the party or attorney designated in the 
subpoena a written objection to inspecting, copying, 
testing or sampling any or all of the materials or to in- 
specting the premises—or to producing electronically 
stored information in the form or forms requested. The 
objection must be served before the earlier of the time 
specified for compliance or 14 days after the subpoena is 
served. If an objection is made, the following rules 
apply: 

(i) At any time, on notice to the commanded person, 
the serving party may move the issuing court for an 
order compelling production or inspection. 

(ii) These acts may be required only as directed in 
the order, and the order must protect a person who is 
neither a party nor a party’s officer from significant 
expense resulting from compliance. 


(3) Quashing or modifying a subpoena. 
(A) When required.—On timely motion, the issuing 
court must quash or modify a subpoena that: 

(i) fails to allow a reasonable time to comply; 

(ii) requires a person who is neither a party nor a 
party’s officer to travel more than 100 miles from 
where that person resides, is employed, or regularly 
transacts business in person—except that, subject to 
Rule 45(¢)(8)(B)(iii), the person may be commanded 
to attend a trial by traveling from any such place 
within the state where the trial is held; 

(iii) requires disclosure of privileged or other pro- 
tected matter, if no exception or waiver applies; or 

(iv) subjects a person to undue burden. 


(B) When permitted.—To protect a person subject to 
or affected by a subpoena, the issuing court may, on mo- 
tion, quash or modify the subpoena if it requires: 

(i) disclosing a trade secret or other confidential re- 
search, development, or commercial information; 
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(ii) disclosing an unretained expert’s opinion or in- 
formation that does not describe specific occurrences 
in dispute and results from the expert’s study that 
was not requested by a party; or 

(iii) a person who is neither a party nor a party’s 
officer to incur substantial expense to travel more 
than 100 miles to attend trial. 


(C) Specifying conditions as an alternative.—In the 
circumstances described in Rule 45(¢)(8)(B), the court 
may, instead of quashing or modifying a subpoena, order 
appearance or production under specified conditions if 
the serving party: 

(i) shows a substantial need for the testimony or 
material that cannot be otherwise met without undue 
hardship; and 

(ii) ensures that the subpoenaed person will be rea- 
sonably compensated. 


(d) Duties in responding to a subpoena. 

(1) Producing documents or electronically stored infor- 
mation.—These procedures apply to producing documents 
or electronically stored information: 

(A) Documents.—A person responding to a subpoena 
to produce documents must produce them as they are 
kept in the ordinary course of business or must organize 
and label them to correspond to the categories in the 
demand. 

(B) Form for producing electronically stored infor- 
mation not specified.—If a subpoena does not specify a 
form for producing electronically stored information, the 
person responding must produce it in a form or forms in 
which it is ordinarily maintained or in a reasonably us- 
able form or forms. 

(C) Electronically stored information produced in 
only one form.—The person responding need not 
produce the same electronically stored information in 
more than one form. 

(D) Inaccessible electronically stored information.— 
The person responding need not provide discovery of 
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electronically stored information from sources that the 
person identifies as not reasonably accessible because of 
undue burden or cost. On motion to compel discovery 
or for a protective order, the person responding must 
show that the information is not reasonably accessible 
because of undue burden or cost. If that showing is 
made, the court may nonetheless order discovery from 
such sources if the requesting party shows good cause, 
considering the limitations of Rule 26(b)(2)(C). The 
court may specify conditions for the discovery. 


(2) Claiming privilege or protection. 

(A) Information withheld.—A person withholding 
subpoenaed information under a claim that it is privi- 
leged or subject to protection as trial-preparation mate- 
rial must: 

(i) expressly make the claim; and 

(ii) describe the nature of the withheld documents, 
communications, or tangible things in a manner that, 
without revealing information itself privileged or pro- 
tected, will enable the parties to assess the claim. 


(B) Information produced.—lIf information produced 
in response to a subpoena is subject to a claim of privi- 
lege or of protection as trial-preparation material, the 
person making the claim may notify any party that re- 
ceived the information of the claim and the basis for it. 
After being notified, a party must promptly return, se- 
quester, or destroy the specified information and any 
copies it has; must not use or disclose the information 
until the claim is resolved; must take reasonable steps 
to retrieve the information if the party disclosed it be- 
fore being notified; and may promptly present the infor- 
mation to the court under seal for a determination of the 
claim. The person who produced the information must 
preserve the information until the claim is resolved. 


(e) Contempt.—The issuing court may hold in contempt a 
person who, having been served, fails without adequate ex- 
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cuse to obey the subpoena. A nonparty’s failure to obey 
must be excused if the subpoena purports to require the non- 
party to attend or produce at a place outside the limits of 
Rule 45(c)(8)(A)(ii). 


Rule 46. Objecting to a ruling or order. 


A formal exception to a ruling or order is unnecessary. 
When the ruling or order is requested or made, a party need 
only state the action that it wants the court to take or ob- 
jects to, along with the grounds for the request or objection. 
Failing to object does not prejudice a party who had no op- 
portunity to do so when the ruling or order was made. 


Rule 47. Selecting jurors. 


(a) Examining jurors.—The court may permit the parties 
or their attorneys to examine prospective jurors or may it- 
self do so. If the court examines the jurors, it must permit 
the parties or their attorneys to make any further inquiry it 
considers proper, or must itself ask any of their additional 
questions it considers proper. 

(b) Peremptory challenges——The court must allow the 
number of peremptory challenges provided by 28 U.S.C. 
§ 1870. 

(c) Excusing a juror.—During trial or deliberation, the 
court may excuse a juror for good cause. 


Rule 48. Number of jurors; verdict. 


A jury must initially have at least 6 and no more than 12 
members, and each juror must participate in the verdict un- 
less excused under Rule 47). Unless the parties stipulate 
otherwise, the verdict must be unanimous and be returned 
by a jury of at least 6 members. 


Rule 49. Special verdict; general verdict and questions. 


(a) Special verdict. 

(1) In general.—The court may require a jury to return 
only a special verdict in the form of a special written find- 
ing on each issue of fact. The court may do so by: 
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(A) submitting written questions susceptible of a cat- 
egorical or other brief answer; 

(B) submitting written forms of the special findings 
that might properly be made under the pleadings and 
evidence; or 

(C) using any other method that the court considers 
appropriate. 


(2) Instructions.—The court must give the instructions 
and explanations necessary to enable the jury to make its 
findings on each submitted issue. 

(3) Isswes not submitted.—A party waives the right to 
a jury trial on any issue of fact raised by the pleadings or 
evidence but not submitted to the jury unless, before the 
jury retires, the party demands its submission to the jury. 
If the party does not demand submission, the court may 
make a finding on the issue. Ifthe court makes no finding, 
it is considered to have made a finding consistent with its 
judgment on the special verdict. 


(b) General verdict with answers to written questions. 

(1) In general.—The court may submit to the jury forms 
for a general verdict, together with written questions on 
one or more issues of fact that the jury must decide. The 
court must give the instructions and explanations neces- 
sary to enable the jury to render a general verdict and 
answer the questions in writing, and must direct the jury 
to do both. 

(2) Verdict and answers consistent.—When the general 
verdict and the answers are consistent, the court must ap- 
prove, for entry under Rule 58, an appropriate judgment 
on the verdict and answers. 

(3) Answers inconsistent with the verdict.—When the 
answers are consistent with each other but one or more is 
inconsistent with the general verdict, the court may: 

(A) approve, for entry under Rule 58, an appropriate 
judgment according to the answers, notwithstanding the 
general verdict; 
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(B) direct the jury to further consider its answers and 
verdict; or 
(C) order a new trial. 


(4) Answers inconsistent with each other and the ver- 
dict.—When the answers are inconsistent with each other 
and one or more is also inconsistent with the general ver- 
dict, judgment must not be entered; instead, the court 
must direct the jury to further consider its answers and 
verdict, or must order a new trial. 


Rule 50. Judgment as a matter of law in a jury trial; re- 
lated motion for a new trial; conditional ruling. 


(a) Judgment as a matter of law. 

(1) In general.—If a party has been fully heard on an 
issue during a jury trial and the court finds that a reason- 
able jury would not have a legally sufficient evidentiary 
basis to find for the party on that issue, the court may: 

(A) resolve the issue against the party; and 

(B) grant a motion for judgment as a matter of law 
against the party on a claim or defense that, under the 
controlling law, can be maintained or defeated only with 

a favorable finding on that issue. 


(2) Motion.—A motion for judgment as a matter of law 
may be made at any time before the case is submitted to 
the jury. The motion must specify the judgment sought 
and the law and facts that entitle the movant to the 
judgment. 


(b) Renewing the motion after trial; alternative motion 
for a new trial.—If the court does not grant a motion for 
judgment as a matter of law made under Rule 50(a), the 
court is considered to have submitted the action to the jury 
subject to the court’s later deciding the legal questions raised 
by the motion. No later than 10 days after the entry of 
judgment—or if the motion addresses a jury issue not de- 
cided by a verdict, no later than 10 days after the jury was 
discharged—the movant may file a renewed motion for judg- 
ment as a matter of law and may include an alternative or 
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joint request for a new trial under Rule 59. In ruling on 
the renewed motion, the court may: 
(1) allow judgment on the verdict, if the jury returned 
a verdict; 
(2) order a new trial; or 
(8) direct the entry of judgment as a matter of law. 


(c) Granting the renewed motion; conditional ruling on a 
motion for a new trial. 

(1) In general.—lIf the court grants a renewed motion 
for judgment as a matter of law, it must also conditionally 
rule on any motion for a new trial by determining whether 
a new trial should be granted if the judgment is later va- 
cated or reversed. The court must state the grounds for 
conditionally granting or denying the motion for a new 
trial. 

(2) Effect of a conditional ruling.—Conditionally 
granting the motion for a new trial does not affect the 
judgment’s finality; if the judgment is reversed, the new 
trial must proceed unless the appellate court orders other- 
wise. Ifthe motion for a new trial is conditionally denied, 
the appellee may assert error in that denial; if the judg- 
ment is reversed, the case must proceed as the appellate 
court orders. 


(d) Time for a losing party’s new-trial motion.—Any mo- 
tion for a new trial under Rule 59 by a party against whom 
judgment as a matter of law is rendered must be filed no 
later than 10 days after the entry of the judgment. 

(e) Denying the motion for judgment as a matter of law; 
reversal on appeal.—lf the court denies the motion for judg- 
ment as a matter of law, the prevailing party may, as appel- 
lee, assert grounds entitling it to a new trial should the ap- 
pellate court conclude that the trial court erred in denying 
the motion. Ifthe appellate court reverses the judgment, it 
may order a new trial, direct the trial court to determine 
whether a new trial should be granted, or direct the entry 
of judgment. 
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Rule 51. Instructions to the jury; objections; preserving a 
claim of error. 


(a) Requests. 

(1) Before or at the close of the evidence.—At the close 
of the evidence or at any earlier reasonable time that the 
court orders, a party may file and furnish to every other 
party written requests for the jury instructions it wants 
the court to give. 

(2) After the close of the evidence.—After the close of 
the evidence, a party may: 

(A) file requests for instructions on issues that could 
not reasonably have been anticipated by an earlier time 
that the court set for requests; and 

(B) with the court’s permission, file untimely requests 
for instructions on any issue. 


(b) Instructions.—The court: 

(1) must inform the parties of its proposed instructions 
and proposed action on the requests before instructing the 
jury and before final jury arguments; 

(2) must give the parties an opportunity to object on 
the record and out of the jury’s hearing before the instruc- 
tions and arguments are delivered; and 

(8) may instruct the jury at any time before the jury 
is discharged. 


(c) Objections. 

(1) How to make.—A party who objects to an instruc- 
tion or the failure to give an instruction must do so on 
the record, stating distinctly the matter objected to and the 
grounds for the objection. 

(2) When to make.—An objection is timely if: 

(A) a party objects at the opportunity provided under 

Rule 51(b)(2); or 

(B) a party was not informed of an instruction or ac- 
tion on a request before that opportunity to object, and 
the party objects promptly after learning that the in- 
struction or request will be, or has been, given or 
refused. 
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(d) Assigning error; plain error. 
(1) Assigning error.—A party may assign as error: 
(A) an error in an instruction actually given, if that 
party properly objected; or 
(B) a failure to give an instruction, if that party prop- 
erly requested it and—unless the court rejected the 
request in a definitive ruling on the record—also prop- 
erly objected. 


(2) Plain error.—A court may consider a plain error in 
the instructions that has not been preserved as required 
by Rule 51(d)(1) if the error affects substantial rights. 


Rule 52. Findings and conclusions by the court; judgment 
on partial findings. 
(a) Findings and conclusions. 

(1) In general.—In an action tried on the facts without 
a jury or with an advisory jury, the court must find the 
facts specially and state its conclusions of law separately. 
The findings and conclusions may be stated on the record 
after the close of the evidence or may appear in an opinion 
or a memorandum of decision filed by the court. Judg- 
ment must be entered under Rule 58. 

(2) For an interlocutory injunction.—In granting or re- 
fusing an interlocutory injunction, the court must similarly 
state the findings and conclusions that support its action. 

(3) For a motion.—The court is not required to state 
findings or conclusions when ruling on a motion under 
Rule 12 or 56 or, unless these rules provide otherwise, on 
any other motion. 

(4) Effect of a master’s findings.—A master’s findings, 
to the extent adopted by the court, must be considered the 
court’s findings. 

(5) Questioning the evidentiary support.—A party may 
later question the sufficiency of the evidence supporting 
the findings, whether or not the party requested findings, 
objected to them, moved to amend them, or moved for par- 
tial findings. 
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(6) Setting aside the findings.—Findings of fact, 
whether based on oral or other evidence, must not be set 
aside unless clearly erroneous, and the reviewing court 
must give due regard to the trial court’s opportunity to 
judge the witnesses’ credibility. 


(b) Amended or additional findings.—On a party’s motion 
filed no later than 10 days after the entry of judgment, the 
court may amend its findings—or make additional findings— 
and may amend the judgment accordingly. The motion may 
accompany a motion for a new trial under Rule 59. 

(c) Judgment on partial findings.—If a party has been 
fully heard on an issue during a nonjury trial and the court 
finds against the party on that issue, the court may enter 
judgment against the party on a claim or defense that, under 
the controlling law, can be maintained or defeated only with 
a favorable finding on that issue. The court may, however, 
decline to render any judgment until the close of the evi- 
dence. A judgment on partial findings must be supported 
by findings of fact and conclusions of law as required by 
Rule 52(a). 


Rule 53. Masters. 


(a) Appointment. 
(1) Scope.—Unless a statute provides otherwise, a court 
may appoint a master only to: 

(A) perform duties consented to by the parties; 

(B) hold trial proceedings and make or recommend 
findings of fact on issues to be decided without a jury if 
appointment is warranted by: 

(i) some exceptional condition; or 
(ii) the need to perform an accounting or resolve a 
difficult computation of damages; or 


(C) address pretrial and posttrial matters that cannot 
be effectively and timely addressed by an available dis- 
trict judge or magistrate judge of the district. 


(2) Disqualification.—A master must not have a rela- 
tionship to the parties, attorneys, action, or court that 
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would require disqualification of a judge under 28 U.S. C. 
§ 455, unless the parties, with the court’s approval, consent 
to the appointment after the master discloses any potential 
grounds for disqualification. 

(3) Possible expense or delay.—In appointing a master, 
the court must consider the fairness of imposing the likely 
expenses on the parties and must protect against unrea- 
sonable expense or delay. 


(b) Order appointing a master. 

(1) Notice.—Before appointing a master, the court must 
give the parties notice and an opportunity to be heard. 
Any party may suggest candidates for appointment. 

(2) Contents——The appointing order must direct the 
master to proceed with all reasonable diligence and must 
state: 

(A) the master’s duties, including any investigation or 
enforcement duties, and any limits on the master’s au- 
thority under Rule 53(¢); 

(B) the circumstances, if any, in which the master may 
communicate ex parte with the court or a party; 

(C) the nature of the materials to be preserved and 
filed as the record of the master’s activities; 

(D) the time limits, method of filing the record, other 
procedures, and standards for reviewing the master’s or- 
ders, findings, and recommendations; and 

(E) the basis, terms, and procedure for fixing the mas- 
ter’s compensation under Rule 53(g). 


(3) Isswing.—The court may issue the order only after: 
(A) the master files an affidavit disclosing whether 
there is any ground for disqualification under 28 U.S. C. 
§ 455; and 
(B) if a ground is disclosed, the parties, with the 
court’s approval, waive the disqualification. 


(4) Amending.—The order may be amended at any time 
after notice to the parties and an opportunity to be heard. 


(c) Master’s authority. 
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(1) In general.—Unless the appointing order directs 
otherwise, a master may: 

(A) regulate all proceedings; 

(B) take all appropriate measures to perform the as- 
signed duties fairly and efficiently; and 

(C) if conducting an evidentiary hearing, exercise the 
appointing court’s power to compel, take, and record 
evidence. 


(2) Sanctions.—The master may by order impose on a 
party any noncontempt sanction provided by Rule 37 or 
45, and may recommend a contempt sanction against a 
party and sanctions against a nonparty. 


(d) Master’s orders.—A master who issues an order must 
file it and promptly serve a copy on each party. The clerk 
must enter the order on the docket. 

(e) Master’s reports—A master must report to the court 
as required by the appointing order. The master must file 
the report and promptly serve a copy on each party, unless 
the court orders otherwise. 

(f) Action on the master’s order, report, or 
recommendations. 

(1) Opportunity for a hearing; action in general._—In 
acting on a master’s order, report, or recommendations, 
the court must give the parties notice and an opportunity 
to be heard; may receive evidence; and may adopt or af- 
firm, modify, wholly or partly reject or reverse, or resub- 
mit to the master with instructions. 

(2) Time to object or move to adopt or modify.—A party 
may file objections to—or a motion to adopt or modify— 
the master’s order, report, or recommendations no later 
than 20 days after a copy is served, unless the court sets 
a different time. 

(3) Reviewing factual findings.—The court must decide 
de novo all objections to findings of fact made or recom- 
mended by a master, unless the parties, with the court’s 
approval, stipulate that: 
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(A) the findings will be reviewed for clear error; or 
(B) the findings of a master appointed under Rule 
53(a)(1)(A) or (C) will be final. 


(4) Reviewing legal conclusions.—The court must de- 
cide de novo all objections to conclusions of law made or 
recommended by a master. 

(5) Reviewing procedural matters.—Unless the ap- 
pointing order establishes a different standard of review, 
the court may set aside a master’s ruling on a procedural 
matter only for an abuse of discretion. 


(g) Compensation. 

(1) Fixing compensation.—Before or after judgment, 
the court must fix the master’s compensation on the basis 
and terms stated in the appointing order, but the court 
may set a new basis and terms after giving notice and an 
opportunity to be heard. 

(2) Payment.—The compensation must be paid either: 

(A) by a party or parties; or 
(B) from a fund or subject matter of the action within 
the court’s control. 


(3) Allocating payment.—The court must allocate pay- 
ment among the parties after considering the nature and 
amount of the controversy, the parties’ means, and the ex- 
tent to which any party is more responsible than other 
parties for the reference to a master. An interim alloca- 
tion may be amended to reflect a decision on the merits. 
(h) Appointing a magistrate judge.—A magistrate judge 

is subject to this rule only when the order referring a matter 
to the magistrate judge states that the reference is made 
under this rule. 


TITLE VII. JUDGMENT 


Rule 54. Judgment; costs. 


(a) Definition; form.— Judgment” as used in these rules 
includes a decree and any order from which an appeal lies. 
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A judgment should not include recitals of pleadings, a mas- 
ter’s report, or a record of prior proceedings. 

(b) Judgment on multiple claims or involving multiple 
parties.—When an action presents more than one claim for 
relief—whether as a claim, counterclaim, crossclaim, or 
third-party claim—or when multiple parties are involved, the 
court may direct entry of a final judgment as to one or more, 
but fewer than all, claims or parties only if the court ex- 
pressly determines that there is no just reason for delay. 
Otherwise, any order or other decision, however designated, 
that adjudicates fewer than all the claims or the rights and 
liabilities of fewer than all the parties does not end the action 
as to any of the claims or parties and may be revised at any 
time before the entry of a judgment adjudicating all the 
claims and all the parties’ rights and liabilities. 

(c) Demand for judgment; relief to be granted.—A default 
judgment must not differ in kind from, or exceed in amount, 
what is demanded in the pleadings. Every other final judg- 
ment should grant the relief to which each party is enti- 
tled, even if the party has not demanded that relief in its 
pleadings. 

(d) Costs; attorney’s fees. 

(1) Costs other than attorney’s fees——Unless a federal 
statute, these rules, or a court order provides otherwise, 
costs—other than attorney’s fees—should be allowed to 
the prevailing party. But costs against the United States, 
its officers, and its agencies may be imposed only to the 
extent allowed by law. The clerk may tax costs on 1 day’s 
notice. On motion served within the next 5 days, the 
court may review the clerk’s action. 

(2) Attorney’s fees. 

(A) Claim to be by motion.—A claim for attorney’s 
fees and related nontaxable expenses must be made by 
motion unless the substantive law requires those fees to 
be proved at trial as an element of damages. 

(B) Timing and contents of the motion.—Unless a 
statute or a court order provides otherwise, the motion 
must: 
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(i) be filed no later than 14 days after the entry of 
judgment; 

(ii) specify the judgment and the statute, rule, or 
other grounds entitling the movant to the award; 

(iii) state the amount sought or provide a fair esti- 
mate of it; and 

(iv) disclose, if the court so orders, the terms of any 
agreement about fees for the services for which the 
claim is made. 


(C) Proceedings.—Subject to Rule 23(h), the court 
must, on a party’s request, give an opportunity for ad- 
versary submissions on the motion in accordance with 
Rule 48(¢) or 78. The court may decide issues of liabil- 
ity for fees before receiving submissions on the value of 
services. The court must find the facts and state its 
conclusions of law as provided in Rule 52(a). 

(D) Special procedures by local rule; reference to a 
master or a magistrate judge.—By local rule, the court 
may establish special procedures to resolve fee-related 
issues without extensive evidentiary hearings. Also, 
the court may refer issues concerning the value of serv- 
ices to a special master under Rule 53 without regard to 
the limitations of Rule 53(a)(1), and may refer a motion 
for attorney’s fees to a magistrate judge under Rule 
72(b) as if it were a dispositive pretrial matter. 

(HZ) EKxceptions.—Subparagraphs (A)-(D) do not 
apply to claims for fees and expenses as sanctions for 
violating these rules or as sanctions under 28 U.S.C. 
§ 1927. 


Rule 55. Default; default judgment. 


(a) Entering a default—When a party against whom a 
judgment for affirmative relief is sought has failed to plead 
or otherwise defend, and that failure is shown by affidavit or 
otherwise, the clerk must enter the party’s default. 

(b) Entering a default judgment. 


(1) By the clerk.—If the plaintiff’s claim is for a sum 


certain or a sum that can be made certain by computation, 
the clerk—on the plaintiff’s request, with an affidavit 
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showing the amount due—must enter judgment for that 
amount and costs against a defendant who has been de- 
faulted for not appearing and who is neither a minor nor 
an incompetent person. 

(2) By the court.—In all other cases, the party must 
apply to the court for a default judgment. A default judg- 
ment may be entered against a minor or incompetent per- 
son only if represented by a general guardian, conservator, 
or other like fiduciary who has appeared. If the party 
against whom a default judgment is sought has appeared 
personally or by a representative, that party or its rep- 
resentative must be served with written notice of the ap- 
plication at least 3 days before the hearing. The court 
may conduct hearings or make referrals—preserving any 
federal statutory right to a jury trial—when, to enter or 
effectuate judgment, it needs to: 

(A) conduct an accounting; 

(B) determine the amount of damages; 

(C) establish the truth of any allegation by evidence; 
or 

(D) investigate any other matter. 


(c) Setting aside a default or a default judgment.—The 
court may set aside an entry of default for good cause, and 
it may set aside a default judgment under Rule 60(b). 

(d) Judgment against the United States.—A default judg- 
ment may be entered against the United States, its officers, 
or its agencies only if the claimant establishes a claim or 
right to relief by evidence that satisfies the court. 


Rule 56. Summary judgment. 


(a) By a claiming party.—A party claiming relief may 
move, with or without supporting affidavits, for summary 
judgment on all or part of the claim. The motion may be 
filed at any time after: 

(1) 20 days have passed from commencement of the ac- 
tion; or 

(2) the opposing party serves a motion for summary 
judgment. 
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(b) By a defending party.—A party against whom relief is 
sought may move at any time, with or without supporting 
affidavits, for summary judgment on all or part of the claim. 

(c) Serving the motion; proceedings.—The motion must be 
served at least 10 days before the day set for the hearing. 
An opposing party may serve opposing affidavits before the 
hearing day. The judgment sought should be rendered if 
the pleadings, the discovery and disclosure materials on file, 
and any affidavits show that there is no genuine issue as to 
any material fact and that the movant is entitled to judgment 
as a matter of law. 

(d) Case not fully adjudicated on the motion. 

(1) Establishing facts—If summary judgment is not 
rendered on the whole action, the court should, to the ex- 
tent practicable, determine what material facts are not 
genuinely at issue. The court should so determine by ex- 
amining the pleadings and evidence before it and by inter- 
rogating the attorneys. It should then issue an order 
specifying what facts—including items of damages or 
other relief—are not genuinely at issue. The facts so 
specified must be treated as established in the action. 

(2) Establishing liability.—An interlocutory summary 
judgment may be rendered on liability alone, even if there 
is a genuine issue on the amount of damages. 


(e) Affidavits; further testimony. 

(1) In general—A supporting or opposing affidavit 
must be made on personal knowledge, set out facts that 
would be admissible in evidence, and show that the affiant 
is competent to testify on the matters stated. Ifa paper 
or part of a paper is referred to in an affidavit, a sworn 
or certified copy must be attached to or served with the 
affidavit. The court may permit an affidavit to be supple- 
mented or opposed by depositions, answers to interrogato- 
ries, or additional affidavits. 

(2) Opposing party’s obligation to respond.—When a 
motion for summary judgment is properly made and sup- 
ported, an opposing party may not rely merely on allega- 
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tions or denials in its own pleading; rather, its response 
must—by affidavits or as otherwise provided in this rule— 
set out specific facts showing a genuine issue for trial. If 
the opposing party does not so respond, summary judg- 
ment should, if appropriate, be entered against that party. 


(f) When affidavits are unavailable.—If a party oppos- 
ing the motion shows by affidavit that, for specified reasons, 
it cannot present facts essential to justify its opposition, the 
court may: 

(1) deny the motion; 

(2) order a continuance to enable affidavits to be ob- 
tained, depositions to be taken, or other discovery to be 
undertaken; or 

(8) issue any other just order. 


(g) Affidavit submitted in bad faith.—lIf satisfied that an 
affidavit under this rule is submitted in bad faith or solely 
for delay, the court must order the submitting party to pay 
the other party the reasonable expenses, including attorney’s 
fees, it incurred as a result. An offending party or attorney 
may also be held in contempt. 


Rule 57. Declaratory judgment. 


These rules govern the procedure for obtaining a declara- 
tory judgment under 28 U.S.C. §2201. Rules 38 and 39 
govern a demand for a jury trial. The existence of another 
adequate remedy does not preclude a declaratory judgment 
that is otherwise appropriate. The court may order a 
speedy hearing of a declaratory-judgment action. 


Rule 58. Entering judgment. 


(a) Separate docwment.—Every judgment and amended 
judgment must be set out in a separate document, but a sep- 
arate document is not required for an order disposing of a 
motion: 

(1) for judgment under Rule 50(b); 
(2) to amend or make additional findings under Rule 

52(b); 
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(8) for attorney’s fees under Rule 54; 

(4) for a new trial, or to alter or amend the judgment, 
under Rule 59; or 

(5) for relief under Rule 60. 


(b) Entering judgment. 

(1) Without the court’s direction.—Subject to Rule 
54(b) and unless the court orders otherwise, the clerk 
must, without awaiting the court’s direction, promptly pre- 
pare, sign, and enter the judgment when: 

(A) the jury returns a general verdict; 
(B) the court awards only costs or a sum certain; or 
(C) the court denies all relief. 


(2) Court’s approval required.—Subject to Rule 54(b), 
the court must promptly approve the form of the judg- 
ment, which the clerk must promptly enter, when: 

(A) the jury returns a special verdict or a general 
verdict with answers to written questions; or 

(B) the court grants other relief not described in 
this subdivision (b). 


(c) Time of entry.—For purposes of these rules, judgment 
is entered at the following times: 
(1) if a separate document is not required, when the 
judgment is entered in the civil docket under Rule 79(a); or 
(2) if a separate document is required, when the judg- 
ment is entered in the civil docket under Rule 79(a) and 
the earlier of these events occurs: 
(A) it is set out in a separate document; or 
(B) 150 days have run from the entry in the civil 
docket. 


(d) Request for entry.—A party may request that judg- 
ment be set out in a separate document as required by 
Rule 58(a). 

(e) Cost or fee awards.—Ordinarily, the entry of judgment 
may not be delayed, nor the time for appeal extended, in 
order to tax costs or award fees. But if a timely motion for 
attorney’s fees is made under Rule 54(d)(2), the court may 
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act before a notice of appeal has been filed and become effec- 
tive to order that the motion have the same effect under 
Federal Rule of Appellate Procedure 4(a)(4) as a timely mo- 
tion under Rule 59. 


Rule 59. New trial; altering or amending a judgment. 


(a) In general. 

(1) Grounds for new trial.—The court may, on motion, 
grant a new trial on all or some of the issues—and to any 
party—as follows: 

(A) after a jury trial, for any reason for which a new 
trial has heretofore been granted in an action at law in 
federal court; or 

(B) after a nonjury trial, for any reason for which a 
rehearing has heretofore been granted in a suit in equity 
in federal court. 


(2) Further action after a nonjury trial.—After a non- 
jury trial, the court may, on motion for a new trial, open 
the judgment if one has been entered, take additional tes- 
timony, amend findings of fact and conclusions of law or 
make new ones, and direct the entry of a new judgment. 


(b) Time to file a motion for a new trial.—A motion for 
a new trial must be filed no later than 10 days after the entry 
of judgment. 

(c) Time to serve affidavits—When a motion for a new 
trial is based on affidavits, they must be filed with the mo- 
tion. The opposing party has 10 days after being served to 
file opposing affidavits; but that period may be extended for 
up to 20 days, either by the court for good cause or by the 
parties’ stipulation. The court may permit reply affidavits. 

(d) New trial on the court’s initiative or for reasons not 
in the motion.—No later than 10 days after the entry of 
judgment, the court, on its own, may order a new trial for 
any reason that would justify granting one on a party’s mo- 
tion. After giving the parties notice and an opportunity to 
be heard, the court may grant a timely motion for a new trial 
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for a reason not stated in the motion. In either event, the 
court must specify the reasons in its order. 

(e) Motion to alter or amend a judgment.—A motion to 
alter or amend a judgment must be filed no later than 10 
days after the entry of the judgment. 


Rule 60. Relief from a judgment or order. 


(a) Corrections based on clerical mistakes; oversights 
and omissions.—The court may correct a clerical mistake or 
a mistake arising from oversight or omission whenever one 
is found in a judgment, order, or other part of the record. 
The court may do so on motion or on its own, with or without 
notice. But after an appeal has been docketed in the appel- 
late court and while it is pending, such a mistake may be 
corrected only with the appellate court’s leave. 

(b) Grounds for relief from a final judgment, order, or 
proceeding.—On motion and just terms, the court may re- 
lieve a party or its legal representative from a final judg- 
ment, order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable 
neglect; 

(2) newly discovered evidence that, with reasonable dili- 
gence, could not have been discovered in time to move for 
a new trial under Rule 59(b); 

(8) fraud (whether previously called intrinsic or extrin- 
sic), misrepresentation, or misconduct by an opposing 
party; 

(4) the judgment is void; 

(5) the judgment has been satisfied, released or dis- 
charged; it is based on an earlier judgment that has been 
reversed or vacated; or applying it prospectively is no 
longer equitable; or 

(6) any other reason that justifies relief. 


(c) Timing and effect of the motion. 

(1) Timing—A motion under Rule 60(b) must be made 
within a reasonable time—and for reasons (1), (2), and 
(3) no more than a year after the entry of the judgment or 
order or the date of the proceeding. 
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(2) Effect on finality—The motion does not affect the 
judgment’s finality or suspend its operation. 


(d) Other powers to grant relief—tThis rule does not limit 
a court’s power to: 
(1) entertain an independent action to relieve a party 
from a judgment, order, or proceeding; 
(2) grant relief under 28 U.S.C. $1655 to a defendant 
who was not personally notified of the action; or 
(8) set aside a judgment for fraud on the court. 


(e) Bills and writs abolished.—The following are abol- 
ished: bills of review, bills in the nature of bills of review, 
and writs of coram nobis, coram vobis, and audita querela. 


Rule 61. Harmless error. 


Unless justice requires otherwise, no error in admitting or 
excluding evidence—or any other error by the court or a 
party—is ground for granting a new trial, for setting aside 
a verdict, or for vacating, modifying, or otherwise disturb- 
ing a judgment or order. At every stage of the proceeding, 
the court must disregard all errors and defects that do not 
affect any party’s substantial rights. 


Rule 62. Stay of proceedings to enforce a judgment. 


(a) Automatic stay; exceptions for injunctions, receiver- 
ships, and patent accountings.—Except as stated in this 
rule, no execution may issue on a judgment, nor may pro- 
ceedings be taken to enforce it, until 10 days have passed 
after its entry. But unless the court orders otherwise, the 
following are not stayed after being entered, even if an ap- 
peal is taken: 

(1) an interlocutory or final judgment in an action for 
an injunction or a receivership; or 

(2) a judgment or order that directs an accounting in an 
action for patent infringement. 


(b) Stay pending the disposition of a motion.—On appro- 
priate terms for the opposing party’s security, the court may 
stay the execution of a judgment—or any proceedings to en- 
force it—pending disposition of any of the following motions: 
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(1) under Rule 50, for judgment as a matter of law; 

(2) under Rule 52(b), to amend the findings or for addi- 
tional findings; 

(8) under Rule 59, for a new trial or to alter or amend 
a judgment; or 

(4) under Rule 60, for relief from a judgment or order. 


(c) Injunction pending an appeal.—While an appeal is 
pending from an interlocutory order or final judgment that 
grants, dissolves, or denies an injunction, the court may sus- 
pend, modify, restore, or grant an injunction on terms for 
bond or other terms that secure the opposing party’s rights. 
If the judgment appealed from is rendered by a statutory 
three-judge district court, the order must be made either: 

(1) by that court sitting in open session; or 
(2) by the assent of all its judges, as evidenced by 
their signatures. 


(d) Stay with bond on appeal.—lf an appeal is taken, the 
appellant may obtain a stay by supersedeas bond, except in 
an action described in Rule 62(a)(1) or (2). The bond may 
be given upon or after filing the notice of appeal or after 
obtaining the order allowing the appeal. The stay takes ef- 
fect when the court approves the bond. 

(e) Stay without bond on an appeal by the United States, 
its officers, or its agencies.—The court must not require a 
bond, obligation, or other security from the appellant when 
granting a stay on an appeal by the United States, its offi- 
cers, or its agencies or on an appeal directed by a department 
of the federal government. 

(f) Stay in favor of a judgment debtor under state law.— 
If a judgment is a lien on the judgment debtor’s property 
under the law of the state where the court is located, the 
judgment debtor is entitled to the same stay of execution 
the state court would give. 

(g) Appellate court’s power not limited.—This rule does 
not limit the power of the appellate court or one of its judges 
or justices: 


RULES OF CIVIL PROCEDURE 1125 


(1) to stay proceedings—or suspend, modify, restore, or 
grant an injunction—while an appeal is pending; or 

(2) to issue an order to preserve the status quo or the 
effectiveness of the judgment to be entered. 


(h) Stay with multiple claims or parties.—A court may 
stay the enforcement of a final judgment entered under Rule 
54(b) until it enters a later judgment or judgments, and may 
prescribe terms necessary to secure the benefit of the stayed 
judgment for the party in whose favor it was entered. 


Rule 63. Judge’s inability to proceed. 


If a judge conducting a hearing or trial is unable to pro- 
ceed, any other judge may proceed upon certifying familiar- 
ity with the record and determining that the case may be 
completed without prejudice to the parties. Ina hearing or 
a nonjury trial, the successor judge must, at a party’s re- 
quest, recall any witness whose testimony is material and 
disputed and who is available to testify again without undue 
burden. The successor judge may also recall any other 
witness. 


TITLE VIII. PROVISIONAL AND FINAL REMEDIES 


Rule 64. Seizing a person or property. 


(a) Remedies under state law—in general.—At the com- 
mencement of and throughout an action, every remedy is 
available that, under the law of the state where the court 
is located, provides for seizing a person or property to secure 
satisfaction of the potential judgment. But a federal statute 
governs to the extent it applies. 

(b) Specific kinds of remedies.—The remedies available 
under this rule include the following—however designated 
and regardless of whether state procedure requires an inde- 
pendent action: 

¢ arrest; 

¢ attachment; 

* garnishment; 

* replevin; 


1126 RULES OF CIVIL PROCEDURE 


* sequestration; and 
* other corresponding or equivalent remedies. 


Rule 65. Injunctions and restraining orders. 


(a) Preliminary injunction. 

(1) Notice.—The court may issue a preliminary injunc- 
tion only on notice to the adverse party. 

(2) Consolidating the hearing with the trial on the mer- 
its.—Before or after beginning the hearing on a motion for 
a preliminary injunction, the court may advance the trial 
on the merits and consolidate it with the hearing. Even 
when consolidation is not ordered, evidence that is re- 
ceived on the motion and that would be admissible at trial 
becomes part of the trial record and need not be repeated 
at trial. But the court must preserve any party’s right to 
a jury trial. 

(b) Temporary restraining order. 

(1) Isswing without notice.—The court may issue a tem- 
porary restraining order without written or oral notice to 
the adverse party or its attorney only if: 

(A) specific facts in an affidavit or a verified complaint 
clearly show that immediate and irreparable injury, loss, 
or damage will result to the movant before the adverse 
party can be heard in opposition; and 

(B) the movant’s attorney certifies in writing any ef- 
forts made to give notice and the reasons why it should 
not be required. 


(2) Contents; expiration.—Every temporary restraining 
order issued without notice must state the date and hour 
it was issued; describe the injury and state why it is irrep- 
arable; state why the order was issued without notice; and 
be promptly filed in the clerk’s office and entered in the 
record. The order expires at the time after entry—not to 
exceed 10 days—that the court sets, unless before that 
time the court, for good cause, extends it for a like period 
or the adverse party consents to a longer extension. The 
reasons for an extension must be entered in the record. 
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(3) Expediting the preliminary-injunction hearing.—If 
the order is issued without notice, the motion for a prelimi- 
nary injunction must be set for hearing at the earliest pos- 
sible time, taking precedence over all other matters except 
hearings on older matters of the same character. At the 
hearing, the party who obtained the order must proceed 
with the motion; if the party does not, the court must dis- 
solve the order. 

(4) Motion to dissolve.—On 2 days’ notice to the party 
who obtained the order without notice—or on shorter no- 
tice set by the court—the adverse party may appear and 
move to dissolve or modify the order. The court must 
then hear and decide the motion as promptly as justice 
requires. 


(c) Security.—The court may issue a preliminary injunc- 
tion or a temporary restraining order only if the movant 
gives security in an amount that the court considers proper 
to pay the costs and damages sustained by any party found to 
have been wrongfully enjoined or restrained. The United 
States, its officers, and its agencies are not required to give 
security. 

(d) Contents and scope of every injunction and restrain- 
ing order. 

(1) Contents.—Every order granting an injunction and 
every restraining order must: 
(A) state the reasons why it issued; 
(B) state its terms specifically; and 
(C) describe in reasonable detail—and not by refer- 
ring to the complaint or other document—the act or acts 
restrained or required. 


(2) Persons bound.—The order binds only the following 
who receive actual notice of it by personal service or 
otherwise: 

(A) the parties; 
(B) the parties’ officers, agents, servants, employees, 
and attorneys; and 
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(C) other persons who are in active concert or partici- 
pation with anyone described in Rule 65()(2)(A) or (B). 


(e) Other laws not modified.—These rules do not modify 
the following: 

(1) any federal statute relating to temporary restraining 
orders or preliminary injunctions in actions affecting em- 
ployer and employee; 

(2) 28 U.S.C. §2361, which relates to preliminary in- 
junctions in actions of interpleader or in the nature of 
interpleader; or 

(8) 28 U.S. C. § 2284, which relates to actions that must 
be heard and decided by a three-judge district court. 


(f) Copyright impoundment.—This rule applies to 
copyright-impoundment proceedings. 


Rule 65.1. Proceedings against a surety. 


Whenever these rules (including the Supplemental Rules 
for Admiralty or Maritime Claims and Asset Forfeiture Ac- 
tions) require or allow a party to give security, and security 
is given through a bond or other undertaking with one or 
more sureties, each surety submits to the court’s jurisdiction 
and irrevocably appoints the court clerk as its agent for re- 
ceiving service of any papers that affect its liability on the 
bond or undertaking. The surety’s liability may be enforced 
on motion without an independent action. The motion and 
any notice that the court orders may be served on the court 
clerk, who must promptly mail a copy of each to every surety 
whose address is known. 


Rule 66. Receivers. 


These rules govern an action in which the appointment of 
a receiver is sought or a receiver sues or is sued. But the 
practice in administering an estate by a receiver or a similar 
court-appointed officer must accord with the historical prac- 
tice in federal courts or with a local rule. An action in 
which a receiver has been appointed may be dismissed only 
by court order. 
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Rule 67. Deposit into court. 


(a) Depositing property.—lIf any part of the relief sought 
is a money judgment or the disposition of a sum of money or 
some other deliverable thing, a party—on notice to every 
other party and by leave of court—may deposit with the 
court all or part of the money or thing, whether or not that 
party claims any of it. The depositing party must deliver 
to the clerk a copy of the order permitting deposit. 

(b) Investing and withdrawing funds.—Money paid into 
court under this rule must be deposited and withdrawn in 
accordance with 28 U.S.C. §§2041 and 2042 and any like 
statute. The money must be deposited in an interest- 
bearing account or invested in a court-approved, interest- 
bearing instrument. 


Rule 68. Offer of judgment. 


(a) Making an offer; judgment on an accepted offer.— 
More than 10 days before the trial begins, a party defending 
against a claim may serve on an opposing party an offer to 
allow judgment on specified terms, with the costs then ac- 
crued. If, within 10 days after being served, the opposing 
party serves written notice accepting the offer, either party 
may then file the offer and notice of acceptance, plus proof 
of service. The clerk must then enter judgment. 

(b) Unaccepted offer.—An unaccepted offer is considered 
withdrawn, but it does not preclude a later offer. Evidence 
of an unaccepted offer is not admissible except in a proceed- 
ing to determine costs. 

(c) Offer after liability is determined.—When one party’s 
liability to another has been determined but the extent of lia- 
bility remains to be determined by further proceedings, the 
party held liable may make an offer of judgment. It must 
be served within a reasonable time—but at least 10 days— 
before a hearing to determine the extent of liability. 

(d) Paying costs after an unaccepted offer—lIf the judg- 
ment that the offeree finally obtains is not more favorable 
than the unaccepted offer, the offeree must pay the costs 
incurred after the offer was made. 
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Rule 69. Execution. 


(a) In general. 

(1) Money judgment; applicable procedure.-—A money 
judgment is enforced by a writ of execution, unless the 
court directs otherwise. The procedure on execution— 
and in proceedings supplementary to and in aid of judg- 
ment or execution—must accord with the procedure of the 
state where the court is located, but a federal statute gov- 
erns to the extent it applies. 

(2) Obtaining discovery.—In aid of the judgment or ex- 
ecution, the judgment creditor or a successor in interest 
whose interest appears of record may obtain discovery 
from any person—including the judgment debtor—as pro- 
vided in these rules or by the procedure of the state where 
the court is located. 


(b) Against certain public officers—When a judgment has 
been entered against a revenue officer in the circumstances 
stated in 28 U.S. C. §2006, or against an officer of Congress 
in the circumstances stated in 2 U.S. C. $118, the judgment 
must be satisfied as those statutes provide. 


Rule 70. Enforcing a judgment for a specific act. 


(a) Party’s failure to act; ordering another to act.—lIf a 
judgment requires a party to convey land, to deliver a deed 
or other document, or to perform any other specific act and 
the party fails to comply within the time specified, the court 
may order the act to be done—at the disobedient party’s ex- 
pense—by another person appointed by the court. When 
done, the act has the same effect as if done by the party. 

(b) Vesting title—If the real or personal property is 
within the district, the court—instead of ordering a convey- 
ance—may enter a judgment divesting any party’s title and 
vesting it in others. That judgment has the effect of a le- 
gally executed conveyance. 

(c) Obtaining a writ of attachment or sequestration.—On 
application by a party entitled to performance of an act, the 
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clerk must issue a writ of attachment or sequestration 
against the disobedient party’s property to compel obedience. 

(d) Obtaining a writ of execution or assistance.—On 
application by a party who obtains a judgment or order 
for possession, the clerk must issue a writ of execution or 
assistance. 

(e) Holding in contempt.—The court may also hold the 
disobedient party in contempt. 


Rule 71. Enforcing relief for or against a nonparty. 


When an order grants relief for a nonparty or may be en- 
forced against a nonparty, the procedure for enforcing the 
order is the same as for a party. 


TITLE IX. SPECIAL PROCEEDINGS 


Rule 71.1. Condemning real or personal property. 


(a) Applicability of other rules.—These rules govern pro- 
ceedings to condemn real and personal property by eminent 
domain, except as this rule provides otherwise. 

(b) Joinder of properties.—The plaintiff may join separate 
pieces of property in a single action, no matter whether they 
are owned by the same persons or sought for the same use. 

(c) Complaint. 

(1) Caption.—The complaint must contain a caption as 
provided in Rule 10(a). The plaintiff must, however, 
name as defendants both the property—designated gener- 
ally by kind, quantity, and location—and at least one owner 
of some part of or interest in the property. 

(2) Contents.—The complaint must contain a short and 
plain statement of the following: 

(A) the authority for the taking; 

(B) the uses for which the property is to be taken; 

(C) a description sufficient to identify the property; 

(D) the interests to be acquired; and 

(E) for each piece of property, a designation of each 
defendant who has been joined as an owner or owner of 
an interest in it. 
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(3) Parties—When the action commences, the plaintiff 
need join as defendants only those persons who have or 
claim an interest in the property and whose names are 
then known. But before any hearing on compensation, 
the plaintiff must add as defendants all those persons who 
have or claim an interest and whose names have become 
known or can be found by a reasonably diligent search of 
the records, considering both the property’s character and 
value and the interests to be acquired. All others may 
be made defendants under the designation “Unknown 
Owners.” 

(4) Procedure.—Notice must be served on all defend- 
ants as provided in Rule 71.1(d), whether they were named 
as defendants when the action commenced or were added 
later. A defendant may answer as provided in Rule 
71.1(e). The court, meanwhile, may order any distribution 
of a deposit that the facts warrant. 

(5) Filing; additional copies.—In addition to filing the 
complaint, the plaintiff must give the clerk at least one 
copy for the defendants’ use and additional copies at the 
request of the clerk or a defendant. 


(d) Process. 

(1) Delivering notice to the clerk.—On filing a com- 
plaint, the plaintiff must promptly deliver to the clerk joint 
or several notices directed to the named defendants. 
When adding defendants, the plaintiff must deliver to the 
clerk additional notices directed to the new defendants. 

(2) Contents of the notice. 

(A) Main contents.—Each notice must name the 
court, the title of the action, and the defendant to whom 
itis directed. It must describe the property sufficiently 
to identify it, but need not describe any property other 
than that to be taken from the named defendant. The 
notice must also state: 

(i) that the action is to condemn property; 

(ii) the interest to be taken; 

(iii) the authority for the taking; 

(iv) the uses for which the property is to be taken; 
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(v) that the defendant may serve an answer on the 
plaintiff’s attorney within 20 days after being served 
with the notice; 

(vi) that the failure to so serve an answer consti- 
tutes consent to the taking and to the court’s author- 
ity to proceed with the action and fix the compensa- 
tion; and 

(vii) that a defendant who does not serve an answer 
may file a notice of appearance. 


(B) Conclusion.—The notice must conclude with the 
name, telephone number, and e-mail address of the plain- 
tiff’s attorney and an address within the district in 
which the action is brought where the attorney may be 
served. 


(3) Serving the notice. 

(A) Personal service.—When a defendant whose ad- 
dress is known resides within the United States or a 
territory subject to the administrative or judicial juris- 
diction of the United States, personal service of the no- 
tice (without a copy of the complaint) must be made in 
accordance with Rule 4. 

(B) Service by publication. 

(i) A defendant may be served by publication only 
when the plaintiff’s attorney files a certificate stating 
that the attorney believes the defendant cannot be 
personally served, because after diligent inquiry 
within the state where the complaint is filed, the de- 
fendant’s place of residence is still unknown or, if 
known, that it is beyond the territorial limits of per- 
sonal service. Service is then made by publishing the 
notice—once a week for at least three successive 
weeks—in a newspaper published in the county where 
the property is located or, if there is no such newspa- 
per, in a newspaper with general circulation where 
the property is located. Before the last publication, 
a copy of the notice must also be mailed to every de- 
fendant who cannot be personally served but whose 
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place of residence is then known. Unknown owners 
may be served by publication in the same manner by 
a notice addressed to “Unknown Owners.” 

(ii) Service by publication is complete on the date 
of the last publication. The plaintiff’s attorney must 
prove publication and mailing by a certificate, attach 
a printed copy of the published notice, and mark on 
the copy the newspaper’s name and the dates of 
publication. 


(4) Effect of delivery and service.—Delivering the no- 
tice to the clerk and serving it have the same effect as 
serving a summons under Rule 4. 

(5) Proof of service; amending the proof or notice.— 
Rule 4(/) governs proof of service. The court may permit 
the proof or the notice to be amended. 


(e) Appearance or answer. 

(1) Notice of appearance.—A defendant that has no ob- 
jection or defense to the taking of its property may serve 
a notice of appearance designating the property in which 
it claims an interest. The defendant must then be given 
notice of all later proceedings affecting the defendant. 

(2) Answer.—A defendant that has an objection or de- 
fense to the taking must serve an answer within 20 days 
after being served with the notice. The answer must: 

(A) identify the property in which the defendant 
claims an interest; 

(B) state the nature and extent of the interest; and 

(C) state all the defendant’s objections and defenses 
to the taking. 


(3) Waiver of other objections and defenses; evidence 
on compensation.—A defendant waives all objections and 
defenses not stated in its answer. No other pleading or 
motion asserting an additional objection or defense is al- 
lowed. But at the trial on compensation, a defendant— 
whether or not it has previously appeared or answered— 
may present evidence on the amount of compensation to 
be paid and may share in the award. 
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(f) Amending pleadings.—Without leave of court, the 
plaintiff may—as often as it wants—amend the complaint at 
any time before the trial on compensation. But no amend- 
ment may be made if it would result in a dismissal inconsist- 
ent with Rule 71.1()(1) or (2). The plaintiff need not serve 
a copy of an amendment, but must serve notice of the filing, 
as provided in Rule 5(b), on every affected party who has 
appeared and, as provided in Rule 71.1), on every affected 
party who has not appeared. In addition, the plaintiff must 
give the clerk at least one copy of each amendment for 
the defendants’ use, and additional copies at the request of the 
clerk or a defendant. A defendant may appear or answer in 
the time and manner and with the same effect as provided 
in Rule 71.1€). 

(g) Substituting parties.—If a defendant dies, becomes in- 
competent, or transfers an interest after being joined, the 
court may, on motion and notice of hearing, order that the 
proper party be substituted. Service of the motion and 
notice on a nonparty must be made as provided in Rule 
71.1)(8). 

(h) Trial of the issues. 

(1) Issues other than compensation; compensation.—In 
an action involving eminent domain under federal law, the 
court tries all issues, including compensation, except when 
compensation must be determined: 

(A) by any tribunal specially constituted by a federal 
statute to determine compensation; or 

(B) if there is no such tribunal, by a jury when a party 
demands one within the time to answer or within any 
additional time the court sets, unless the court appoints 

a commission. 


(2) Appointing a commission; commission’s powers 
and report. 

(A) Reasons for appointing—If a party has de- 
manded a jury, the court may instead appoint a three- 
person commission to determine compensation because 
of the character, location, or quantity of the property to 
be condemned or for other just reasons. 
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(B) Alternate commissioners.—The court may ap- 
point up to two additional persons to serve as alternate 
commissioners to hear the case and replace commis- 
sioners who, before a decision is filed, the court finds 
unable or disqualified to perform their duties. Once 
the commission renders its final decision, the court 
must discharge any alternate who has not replaced a 
commissioner. 

(C) Examining the prospective commissioners.—Be- 
fore making its appointments, the court must advise the 
parties of the identity and qualifications of each prospec- 
tive commissioner and alternate, and may permit the 
parties to examine them. The parties may not suggest 
appointees, but for good cause may object to a prospec- 
tive commissioner or alternate. 

(D) Commission’s powers and report.—A commission 
has the powers of a master under Rule 53(¢). Its action 
and report are determined by a majority. Rule 53(), 
(e), and (f) apply to its action and report. 


(7) Dismissal of the action or a defendant. 


(1) Dismissing the action. 

(A) By the plaintiff—If no compensation hearing on 
a piece of property has begun, and if the plaintiff has 
not acquired title or a lesser interest or taken posses- 
sion, the plaintiff may, without a court order, dismiss the 
action as to that property by filing a notice of dismissal 
briefly describing the property. 

(B) By stipulation.—Before a judgment is entered 
vesting the plaintiff with title or a lesser interest in or 
possession of property, the plaintiff and affected defend- 
ants may, without a court order, dismiss the action in 
whole or in part by filing a stipulation of dismissal. 
And if the parties so stipulate, the court may vacate a 
judgment already entered. 

(C) By court order—At any time before compensa- 
tion has been determined and paid, the court may, after 
a motion and hearing, dismiss the action as to a piece of 
property. But if the plaintiff has already taken title, a 
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lesser interest, or possession as to any part of it, the 
court must award compensation for the title, lesser in- 
terest, or possession taken. 


(2) Dismissing a defendant.—The court may at any 
time dismiss a defendant who was unnecessarily or im- 
properly joined. 

(3) Effect.—A dismissal is without prejudice unless oth- 
erwise stated in the notice, stipulation, or court order. 


(7) Deposit and its distribution. 

(1) Deposit.—The plaintiff must deposit with the court 
any money required by law as a condition to the exercise 
of eminent domain and may make a deposit when allowed 
by statute. 

(2) Distribution; adjusting distribution.—After a de- 
posit, the court and attorneys must expedite the proceed- 
ings so as to distribute the deposit and to determine and 
pay compensation. If the compensation finally awarded 
to a defendant exceeds the amount distributed to that de- 
fendant, the court must enter judgment against the plain- 
tiff for the deficiency. If the compensation awarded to 
a defendant is less than the amount distributed to that 
defendant, the court must enter judgment against that 
defendant for the overpayment. 


(k) Condemnation under a state’s power of eminent do- 
main.—This rule governs an action involving eminent do- 
main under state law. But if state law provides for trying 
an issue by jury—or for trying the issue of compensation by 
jury or commission or both—that law governs. 

(1) Costs.—Costs are not subject to Rule 54(d). 


Rule 72. Magistrate judges: pretrial order. 


(a) Nondispositive matters.—When a pretrial matter not 
dispositive of a party’s claim or defense is referred to a mag- 
istrate judge to hear and decide, the magistrate judge must 
promptly conduct the required proceedings and, when appro- 
priate, issue a written order stating the decision. A party 
may serve and file objections to the order within 10 days 
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after being served with a copy. A party may not assign as 
error a defect in the order not timely objected to. The dis- 
trict judge in the case must consider timely objections and 
modify or set aside any part of the order that is clearly erro- 
neous or is contrary to law. 

(b) Dispositive motions and prisoner petitions. 

(1) Findings and recommendations.—A magistrate 
judge must promptly conduct the required proceedings 
when assigned, without the parties’ consent, to hear a pre- 
trial matter dispositive of a claim or defense or a prisoner 
petition challenging the conditions of confinement. A rec- 
ord must be made of all evidentiary proceedings and may, 
at the magistrate judge’s discretion, be made of any other 
proceedings. The magistrate judge must enter a recom- 
mended disposition, including, if appropriate, proposed 
findings of fact. The clerk must promptly mail a copy to 
each party. 

(2) Objections.—Within 10 days after being served with 
a copy of the recommended disposition, a party may serve 
and file specific written objections to the proposed find- 
ings and recommendations. A party may respond to an- 
other party’s objections within 10 days after being served 
with a copy. Unless the district judge orders otherwise, 
the objecting party must promptly arrange for transcrib- 
ing the record, or whatever portions of it the parties agree 
to or the magistrate judge considers sufficient. 

(3) Resolving objections.—The district judge must de- 
termine de novo any part of the magistrate judge’s disposi- 
tion that has been properly objected to. The district 
judge may accept, reject, or modify the recommended dis- 
position; receive further evidence; or return the matter to 
the magistrate judge with instructions. 


Rule 73. Magistrate judges: trial by consent; appeal. 


(a) Trial by consent.—When authorized under 28 U.S. C. 
§636(©), a magistrate judge may, if all parties consent, con- 
duct a civil action or proceeding, including a jury or non- 
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jury trial. A record must be made in accordance with 28 
U.S. C. §636()(5). 
(b) Consent procedure. 

(1) In general.—When a magistrate judge has been des- 
ignated to conduct civil actions or proceedings, the clerk 
must give the parties written notice of their opportunity 
to consent under 28 U.S. C. §636(c). To signify their con- 
sent, the parties must jointly or separately file a statement 
consenting to the referral. A district judge or magistrate 
judge may be informed of a party’s response to the clerk’s 
notice only if all parties have consented to the referral. 

(2) Reminding the parties about consenting.—A dis- 
trict judge, magistrate judge, or other court official may 
remind the parties of the magistrate judge’s availability, 
but must also advise them that they are free to withhold 
consent without adverse substantive consequences. 

(3) Vacating a referral.—On its own for good cause— 
or when a party shows extraordinary circumstances—the 
district judge may vacate a referral to a magistrate judge 
under this rule. 


(c) Appealing a judgment.—In accordance with 28 U.S. C. 
§ 636()(3), an appeal from a judgment entered at a magis- 
trate judge’s direction may be taken to the court of appeals 
as would any other appeal from a district-court judgment. 


Rule 74. [Abrogated.] 


Rule 75. [Abrogated.] 
Rule 76. [Abrogated.] 


TITLE X. DISTRICT COURTS AND CLERKS: CONDUCTING 
BUSINESS; ISSUING ORDERS 


Rule 77. Conducting business; clerk’s authority; notice of 
an order or judgment. 


(a) When court is open.—Every district court is consid- 
ered always open for filing any paper, issuing and returning 
process, making a motion, or entering an order. 
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(b) Place for trial and other proceedings.—Every trial on 
the merits must be conducted in open court and, so far as 
convenient, in a regular courtroom. Any other act or pro- 
ceeding may be done or conducted by a judge in chambers, 
without the attendance of the clerk or other court official, 
and anywhere inside or outside the district. But no hear- 
ing—other than one ex parte—may be conducted outside the 
district unless all the affected parties consent. 

(c) Clerk’s office hours; clerk’s orders. 

(1) Hours.—The clerk’s office—with a clerk or deputy 
on duty—must be open during business hours every day 
except Saturdays, Sundays, and legal holidays. But a 
court may, by local rule or order, require that the office be 
open for specified hours on Saturday or a particular legal 
holiday other than one listed in Rule 6(a)(4)(A). 

(2) Orders.—Subject to the court’s power to suspend, 
alter, or rescind the clerk’s action for good cause, the 
clerk may: 

(A) issue process; 

(B) enter a default; 

(C) enter a default judgment under Rule 55(b)(1); and 

(D) act on any other matter that does not require the 
court’s action. 


(d) Serving notice of an order or judgment. 

(1) Service——Immediately after entering an order or 
judgment, the clerk must serve notice of the entry, as pro- 
vided in Rule 5(b), on each party who is not in default for 
failing to appear. The clerk must record the service on 
the docket. A party also may serve notice of the entry as 
provided in Rule 5(b). 

(2) Time to appeal not affected by lack of notice.—Lack 
of notice of the entry does not affect the time for appeal 
or relieve—or authorize the court to relieve—a party for 
failing to appeal within the time allowed, except as al- 
lowed by Federal Rule of Appellate Procedure (4)(a). 
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Rule 78. Hearing motions; submission on briefs. 


(a) Providing a regular schedule for oral hearings.—A 
court may establish regular times and places for oral hear- 
ings on motions. 

(b) Providing for submission on briefs.—By rule or order, 
the court may provide for submitting and determining mo- 
tions on briefs, without oral hearings. 


Rule 79. Records kept by the clerk. 


(a) Civil docket. 

(1) In general.—The clerk must keep a record known as 
the “civil docket” in the form and manner prescribed by the 
Director of the Administrative Office of the United States 
Courts with the approval of the Judicial Conference of the 
United States. The clerk must enter each civil action in 
the docket. Actions must be assigned consecutive file 
numbers, which must be noted in the docket where the 
first entry of the action is made. 

(2) Items to be entered.—The following items must be 
marked with the file number and entered chronologically 
in the docket: 

(A) papers filed with the clerk; 

(B) process issued, and proofs of service or other re- 
turns showing execution; and 

(C) appearances, orders, verdicts, and judgments. 


(3) Contents of entries; jury trial demanded.—Each 
entry must briefly show the nature of the paper filed or 
writ issued, the substance of each proof of service or other 
return, and the substance and date of entry of each order 
and judgment. When a jury trial has been properly de- 
manded or ordered, the clerk must enter the word “jury” 
in the docket. 


(b) Civil judgments and orders.—The clerk must keep a 
copy of every final judgment and appealable order; of every 
order affecting title to or a lien on real or personal property; 
and of any other order that the court directs to be kept. 
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The clerk must keep these in the form and manner pre- 
scribed by the Director of the Administrative Office of the 
United States Courts with the approval of the Judicial Con- 
ference of the United States. 
(c) Indexes; calendars.—Under the court’s direction, the 
clerk must: 
(1) keep indexes of the docket and of the judgments and 
orders described in Rule 79(b); and 
(2) prepare calendars of all actions ready for trial, dis- 
tinguishing jury trials from nonjury trials. 


(d) Other records.—The clerk must keep any other rec- 
ords required by the Director of the Administrative Office of 
the United States Courts with the approval of the Judicial 
Conference of the United States. 


Rule 80. Stenographic transcript as evidence. 


If stenographically reported testimony at a hearing or 
trial is admissible in evidence at a later trial, the testimony 
may be proved by a transcript certified by the person who 
reported it. 


TITLE XI. GENERAL PROVISIONS 


Rule 81. Applicability of the rules in general; removed 
actions. 


(a) Applicability to particular proceedings. 

(1) Prize proceedings.—These rules do not apply to 
prize proceedings in admiralty governed by 10 U.S.C. 
§§ 7651-7681. 

(2) Bankruptcy.—These rules apply to bankruptcy pro- 
ceedings to the extent provided by the Federal Rules of 
Bankruptcy Procedure. 

(3) Citizenship—tThese rules apply to proceedings for 
admission to citizenship to the extent that the practice in 
those proceedings is not specified in federal statutes and 
has previously conformed to the practice in civil actions. 
The provisions of 8 U.S. C. $1451 for service by publica- 
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tion and for answer apply in proceedings to cancel citizen- 
ship certificates. 

(4) Special writs——These rules apply to proceedings for 
habeas corpus and for quo warranto to the extent that the 
practice in those proceedings: 

(A) is not specified in a federal statute, the Rules 
Governing Section 2254 Cases, or the Rules Governing 
Section 2255 Cases; and 

(B) has previously conformed to the practice in civil 
actions. 


(5) Proceedings involving a subpoena.—These rules 
apply to proceedings to compel testimony or the produc- 
tion of documents through a subpoena issued by a United 
States officer or agency under a federal statute, except as 
otherwise provided by statute, by local rule, or by court 
order in the proceedings. 

(6) Other proceedings.—These rules, to the extent appli- 
cable, govern proceedings under the following laws, except 
as these laws provide other procedures: 

(A) 7 U.S.C. §§292, 499¢(¢), for reviewing an order 
of the Secretary of Agriculture; 

(B) 9 U.S. C., relating to arbitration; 

(C) 15 U.S. C. §522, for reviewing an order of the Sec- 
retary of the Interior; 

(D) 15 U.S. C. §715d@), for reviewing an order deny- 
ing a certificate of clearance; 

(E) 29 U.S.C. §§ 159, 160, for enforcing an order of 
the National Labor Relations Board; 

(F) 33 U.S. C. §$918, 921, for enforcing or reviewing 

a compensation order under the Longshore and Harbor 

Workers’ Compensation Act; and 

(G) 45 U.S.C. $159, for reviewing an arbitration 
award in a railway-labor dispute. 


(b) Scire facias and mandamus.—The writs of scire facias 
and mandamus are abolished. Relief previously available 
through them may be obtained by appropriate action or mo- 
tion under these rules. 
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(c) Removed actions. 


(1) Applicability—tThese rules apply to a civil action 


after it is removed from a state court. 


(2) Further pleading.—After removal, repleading is un- 


necessary unless the court orders it. A defendant who 
did not answer before removal must answer or present 
other defenses or objections under these rules within the 
longest of these periods: 


(A) 20 days after receiving—through service or oth- 
erwise—a copy of the initial pleading stating the claim 
for relief; 

(B) 20 days after being served with the summons for 
an initial pleading on file at the time of service; or 

(C) 5 days after the notice of removal is filed. 


(3) Demand for a jury trial. 

(A) As affected by state law—A party who, before 
removal, expressly demanded a jury trial in accordance 
with state law need not renew the demand after re- 
moval. If the state law did not require an express de- 
mand for a jury trial, a party need not make one after 
removal unless the court orders the parties to do so 
within a specified time. The court must so order at a 
party’s request and may so order on its own. A party 
who fails to make a demand when so ordered waives a 
jury trial. 

(B) Under Rule 38.—If all necessary pleadings have 
been served at the time of removal, a party entitled to 
a jury trial under Rule 38 must be given one if the party 
serves a demand within 10 days after: 

(i) it files a notice of removal; or 
(ii) it is served with a notice of removal filed by 
another party. 


(d) Law applicable. 


(1) State law—When these rules refer to state law, the 


term “law” includes the state’s statutes and the state’s ju- 
dicial decisions. 
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(2) District of Columbia.—The term “state” includes, 
where appropriate, the District of Columbia. When these 
rules provide for state law to apply, in the District Court 
for the District of Columbia: 

(A) the law applied in the District governs; and 
(B) the term “federal statute” includes any Act of 
Congress that applies locally to the District. 


Rule 82. Jurisdiction and venue unaffected. 


These rules do not extend or limit the jurisdiction of the 
district courts or the venue of actions in those courts. An 
admiralty or maritime claim under Rule 9(h) is not a civil 
action for purposes of 28 U.S. C. §§ 13891-1392. 


Rule 83. Rules by district courts; judge’s directives. 


(a) Local rules. 

(1) In general.—After giving public notice and an op- 
portunity for comment, a district court, acting by a ma- 
jority of its district judges, may adopt and amend rules 
governing its practice. A local rule must be consistent 
with—but not duplicate—federal statutes and rules 
adopted under 28 U.S. C. §§ 2072 and 2075, and must con- 
form to any uniform numbering system prescribed by the 
Judicial Conference of the United States. A local rule 
takes effect on the date specified by the district court and 
remains in effect unless amended by the court or abro- 
gated by the judicial council of the circuit. Copies of rules 
and amendments must, on their adoption, be furnished to 
the judicial council and the Administrative Office of the 
United States Courts and be made available to the public. 

(2) Requirement of form.—A local rule imposing a re- 
quirement of form must not be enforced in a way that 
causes a party to lose any right because of a nonwillful 
failure to comply. 


(b) Procedure when there is no controlling law.—A judge 
may regulate practice in any manner consistent with federal 
law, rules adopted under 28 U.S. C. §§ 2072 and 2075, and the 
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district’s local rules. No sanction or other disadvantage 
may be imposed for noncompliance with any requirement not 
in federal law, federal rules, or the local rules unless the 
alleged violator has been furnished in the particular case 
with actual notice of the requirement. 


Rule 84. Forms. 


The forms in the Appendix suffice under these rules 
and illustrate the simplicity and brevity that these rules 
contemplate. 


Rule 85. Title. 


These rules may be cited as the Federal Rules of Civil 
Procedure. 


Rule 86. Effective dates. 


(a) In general.—These rules and any amendments take ef- 
fect at the time specified by the Supreme Court, subject to 
28 U.S.C. $2074. They govern: 

(1) proceedings in an action commenced after their ef- 
fective date; and 
(2) proceedings after that date in an action then pend- 
ing unless: 
(A) the Supreme Court specifies otherwise; or 
(B) the court determines that applying them in a par- 
ticular action would be infeasible or work an injustice. 


(b) December 1, 2007 amendments.—If any provision in 
Rules 1-5.1, 6-73, or 77-86 conflicts with another law, prior- 
ity in time for the purpose of 28 U.S. C. §2072(b) is not af- 
fected by the amendments taking effect on December 1, 2007. 


RULES OF CIVIL PROCEDURE 1147 


APPENDIX OF FORMS 


Form 1. CAPTION 
(Use on every summons, complaint, answer, motion, 
or other document.) 


United States District Court 
for the 
District of 


A B, Plaintiff 


Vv. 
C D. Defendant Civil Action No. 


E F, Third- 
Party Defendant 
(Use if needed.) 


(Name of Document) 


ForM 2. DATE, SIGNATURE, ADDRESS, E-MAIL ADDRESS, AND 
TELEPHONE NUMBER 
(Use at the conclusion of pleadings and other papers 
that require a signature.) 


Date 


(Signature of the attorney 
or unrepresented party) 


(Printed name) 


(Address) 


(E-mail address) 


(Telephone number) 
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ForM 3. SUMMONS 
(Caption—See Form 1.) 
To _ name the defendant 

A lawsuit has been filed against you. 

Within 20 days after service of this summons on you (not counting 
the day you received it), you must serve on the plaintiff an answer to 
the attached complaint or a motion under Rule 12 of the Federal Rules 
of Civil Procedure. The answer or motion must be served on the 
plaintiff’s attorney, _______ _, whose address is ___————.—Cs«sCTf's you 
fail to do so, judgment by default will be entered against you for the 
relief demanded in the complaint. You also must file your answer or 
motion with the court. 


Date Clerk of Court 
(Court Seal) 


(Use 60 days if the defendant is the United States or a United States 
agency, or is an officer or employee of the United States allowed 60 
days by Rule 12(a)(3).) 


Form 4. SUMMONS ON A THIRD-PARTY COMPLAINT 
(Caption—See Form 1.) 
To _ name the third-party defendant 

A lawsuit has been filed against defendant _____, who as third- 
party plaintiffis making this claim against you to pay part or all of 
what [he] may owe to the plaintiff : 

Within 20 days after service of this summons on you (not counting 
the day you received it), you must serve on the plaintiff and on the 
defendant an answer to the attached third-party complaint or a motion 
under Rule 12 of the Federal Rules of Civil Procedure. The answer or 
motion must be served on the defendant’s attorney, . 
whose address is, ____ ————S—, _ and also on the plaintiff’s attor- 
ney, whose address is, ____—————.~Ss If you fail to do 
so, judgment by default will be entered against you for the relief 
demanded in the third-party complaint. You also must file the answer 
or motion with the court and serve it on any other parties. 

A copy of the plaintiff’s complaint is also attached. You may—but 
are not required to—respond to it. 


Date Clerk of Court 


(Court Seal) 
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ForM 5. NOTICE OF A LAWSUIT AND REQUEST TO 
WAIVE SERVICE OF A SUMMONS 


(Caption—See Form 1.) 


To _ name the defendant—or if the defendant is a corporation, partnership, or 
association name an officer or agent authorized to receive service 


Why are you getting this? 

A lawsuit has been filed against you, or the entity you represent, in 
this court under the number shown above. A copy of the complaint 
is attached. 

This is not a summons, or an official notice from the court. It is a 
request that, to avoid expenses, you waive formal service of a summons 
by signing and returning the enclosed waiver. To avoid these expenses, 
you must return the signed waiver within _ give at least 30 days or at 
least 60 days if the defendant is outside any judicial district of the United 
States _ from the date shown below, which is the date this notice was 
sent. Two copies of the waiver form are enclosed, along with a 
stamped, self-addressed envelope or other prepaid means for returning 
one copy. You may keep the other copy. 


What happens next? 

If you return the signed waiver, I will file it with the court. The 
action will then proceed as if you had been served on the date the 
waiver is filed, but no summons will be served on you and you will 
have 60 days from the date this notice is sent (see the date below) to 
answer the complaint (or 90 days if this notice is sent to you outside 
any judicial district of the United States). 

If you do not return the signed waiver within the time indicated, 
I will arrange to have the summons and complaint served on you. And 
I will ask the court to require you, or the entity you represent, to pay 
the expenses of making service. 

Please read the enclosed statement about the duty to avoid unneces- 
sary expenses. 

I certify that this request is being sent to you on the date below. 


(Date and sign—See Form 2.) 


ForM 6. WAIVER OF THE SERVICE OF SUMMONS 
(Caption—See Form 1.) 
To _ name the plaintiff’s attorney or the unrepresented plaintiff _: 

I have received your request to waive service of a summons in this 
action along with a copy of the complaint, two copies of this waiver 
form, and a prepaid means of returning one signed copy of the form 
to you. 
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I, or the entity I represent, agree to save the expense of serving a 
summons and complaint in this case. 

I understand that I, or the entity I represent, will keep all defenses 
or objections to the lawsuit, the court’s jurisdiction, and the venue of 
the action, but that I waive any objections to the absence of a summons 
or of service. 

I also understand that I, or the entity I represent, must file and 
serve an answer or a motion under Rule 12 within 60 days 
from _____—————_, the date when this request was sent (or 90 days 
if it was sent outside the United States). If I fail to do so, a default 
judgment will be entered against me or the entity I represent. 


(Date and sign—See Form 2.) 
(Attach the following to Form 6.) 


Duty to Avoid Unnecessary Expenses of Serving a Summons 


Rule 4 of the Federal Rules of Civil Procedure requires certain 
defendants to cooperate in saving unnecessary expenses of serving a 
summons and complaint. A defendant who is located in the United 
States and who fails to return a signed waiver of service requested by 
a plaintiff located in the United States will be required to pay the 
expenses of service, unless the defendant shows good cause for the 
failure. 

“Good cause” does not include a belief that the lawsuit is groundless, 
or that it has been brought in an improper venue, or that the court 
has no jurisdiction over this matter or over the defendant or the 
defendant’s property. 

If the waiver is signed and returned, you can still make these and 
all other defenses and objections, but you cannot object to the absence 
of a summons or of service. 

If you waive service, then you must, within the time specified on the 
waiver form, serve an answer or a motion under Rule 12 on the plaintiff 
and file a copy with the court. By signing and returning the waiver 
form, you are allowed more time to respond than if a summons had 
been served. 


FORM 7. STATEMENT OF JURISDICTION 

a. (For diversity-of-citizenship jurisdiction.) The plaintiff is [a citi- 
zen of _ Michigan] [a corporation incorporated under the laws of 

Michigan _ with its principal place of business in _ Michigan]. The 
defendant is [a citizen of _ New York _] [a corporation incorporated under 
the laws of _ New York _ with its principal place of business in _ New 
York]. The amount in controversy, without interest and costs, exceeds 
the sum or value specified by 28 U.S.C. § 1332. 
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b. (For federal-question jurisdiction.) This action arises under [the 
United States Constitution, _ specify the article or amendment _and_the 
section | [a United States treaty _ specify | [a federal statute, —— 
U.S.C. $—]. 

c. (For a claim in the admiralty or maritime jurisdiction.) This is 
a case of admiralty or maritime jurisdiction. (To invoke admiralty 
status under Rule 9(h) use the following: This is an admiralty or 
maritime claim within the meaning of Rule 9(h).) 


FORM 8. STATEMENT OF REASONS FOR OMITTING A PARTY 
(If a person who ought to be made a party under Rule 19(a) is not 
named, include this statement in accordance with Rule 19(c).) 
This complaint does not join as a party _name_ who [is not subject 
to this court’s personal jurisdiction] [cannot be made a party without 
depriving this court of subject-matter jurisdiction] because _ state the 
Teason 


ForM 9. STATEMENT NOTING A PARTY’S DEATH 
(Caption—See Form 1.) 

In accordance with Rule 25(a) _ name the person _, who is [a party to 
this action] [a representative of or successor to the deceased party] 
notes the death during the pendency of this action of _name_, 
[_ describe as party in this action]. 


(Date and sign—See Form 2.) 


Form 10. COMPLAINT TO RECOVER A SUM CERTAIN 
(Caption—See Form 1.) 
1. (Statement of Jurisdiction—See Form 7.) 
(Use one or more of the following as appropriate and include a 
demand for judgment.) 
(a) On a Promissory Note 
2. On _ date_, the defendant executed and delivered a note promising 


to pay the plaintiff on _ date the sum of $___________ with interest 
at the rate of __ percent. A copy of the note [is attached as Exhibit 
A] [is summarized as follows: 


3. The defendant has not paid the amount owed. 
(b) On an Account 

2. The defendant owes the plaintiff $___________ according to the 
account set out in Exhibit A. 
(c) For Goods Sold and Delivered 

2. The defendant owes the plaintiff $___-__ for goods sold and 
delivered by the plaintiff to the defendant from _ date to _ date 
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(d) For Money Lent 

2. The defendant owes the plaintiff $______ for money lent by 
the plaintiff to the defendant on _ date 
(e) For Money Paid by Mistake 

2. The defendant owes the plaintiff $ for money paid by 
mistake to the defendant on _ date under these circumstances: _ de- 
scribe with particularity in accordance with Rule 9(b) 
(f) For Money Had and Received 

2. The defendant owes the plaintiff $__________ for money that 
was received from _name_ on _ date to be paid by the defendant to 
the plaintiff. 


Demand for Judgment 
Therefore, the plaintiff demands judgment against the defendant for 
$_____, plus interest and costs. 


(Date and sign—See Form 2.) 


Form 11. COMPLAINT FOR NEGLIGENCE 
(Caption—See Form 1.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. On _ date, at _place_, the defendant negligently drove a motor 
vehicle against the plaintiff. 

3. As a result, the plaintiff was physically injured, lost wages or 
income, suffered physical and mental pain, and incurred medical ex- 
penses of $§. 

Therefore, the plaintiff demands judgment against the defendant for 
$ , plus costs. 


(Date and sign—See Form 2.) 


ForM 12. COMPLAINT FOR NEGLIGENCE WHEN THE 
PLAINTIFF DoES Not Know WHo Is RESPONSIBLE 
(Caption—See Form 1.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. On _ date _, at __place_, defendant _ name _ or defendant _ name 
or both of them willfully or recklessly or negligently drove, or caused 
to be driven, a motor vehicle against the plaintiff. 

3. As a result, the plaintiff was physically injured, lost wages or 
income, suffered mental and physical pain, and incurred medical ex- 
penses of $. 

Therefore, the plaintiff demands judgment against one or both defend- 
ants for $ , plus costs. 


(Date and sign—See Form 2.) 
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FoRM 13. COMPLAINT FOR NEGLIGENCE UNDER THE 
FEDERAL EMPLOYERS’ LIABILITY ACT 


(Caption—See Form 1.) 


1. (Statement of Jurisdiction—See Form 7.) 

2. At the times below, the defendant owned and operated in interstate 
commerce a railroad line that passed through a tunnel located 
at 

3. On _ date_, the plaintiff was working to repair and enlarge the 
tunnel to make it convenient and safe for use in interstate commerce. 

4, During this work, the defendant, as the employer, negligently put 
the plaintiff to work in a section of the tunnel that the defendant had 
left unprotected and unsupported. 

5. The defendant’s negligence caused the plaintiff to be injured by a 
rock that fell from an unsupported portion of the tunnel. 

6. As a result, the plaintiff was physically injured, lost wages or 
income, suffered mental and physical pain, and incurred medical ex- 
penses of $. 

Therefore, the plaintiff demands judgment against the defendant for 
$ , and costs. 


(Date and sign—See Form 2.) 


Form 14. COMPLAINT FOR DAMAGES UNDER THE 
MERCHANT MARINE ACT 
(Caption—See Form 1.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. At the times below, the defendant owned and operated the vessel 

name__ and used it to transport cargo for hire by water in interstate 
and foreign commerce. 

3. On _ date, at _ place_, the defendant hired the plaintiff under 
seamen’s articles of customary form for a voyage from 
to sand return at a wage of $_—=—=—SSs aa month and found, 
which is equal to a shore worker’s wage of $________ a month. 

4. On _ date_, the vessel was at sea on the return voyage. (Describe 
the weather and the condition of the vessel.) 

5. (Describe as in Form 11 the defendant’s negligent conduct.) 

6. As a result of the defendant’s negligent conduct and the unseawor- 
thiness of the vessel, the plaintiff was physically injured, has been 
incapable of any gainful activity, suffered mental and physical pain, and 
has incurred medical expenses of $ 

Therefore, the plaintiff demands judgment aoatnst the defendant for 
$s, plus costs. 


(Date and sign—See Form 2.) 
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Form 15. COMPLAINT FOR THE CONVERSION OF PROPERTY 
(Caption—See Form 1.) 
1. (Statement of Jurisdiction—See Form 7.) 
2. On _date_, at _ place _, the defendant converted to the defendant’s 


own use property owned by the plaintiff. The property converted con- 
sists of _ describe. 


3. The property is worth $___ 
Therefore, the plaintiff demands judgment against the defendant for 
$ , plus costs. 


(Date and sign—See Form 2.) 


Form 16. THIRD-PARTY COMPLAINT 
(Caption—See Form 1.) 

1. Plaintiff _ name __ has filed against defendant __name_ a complaint, 
a copy of which is attached. 

2. (State grounds entitling __defendant’s name to recover from 

third-party defendant’s name _ for _all or an identified share of any 
judgment for _ plaintiff's name against _ defendant’s name_.) 

Therefore, the defendant demands judgment against _ third-party _de- 
fendant’s name _ for _ all or an identified share _ of sums that may be 
adjudged against the defendant in the plaintiff’s favor. 


(Date and sign—See Form 2.) 


Form 17. COMPLAINT FOR SPECIFIC PERFORMANCE OF 
A CONTRACT TO CONVEY LAND 
(Caption—See Form 1.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. On _ date, the parties agreed to the contract [attached as Exhibit 
A] [summarize the contract]. 

3. As agreed, the plaintiff tendered the purchase price and requested 
a conveyance of the land, but the defendant refused to accept the money 
or make a conveyance. 

4, The plaintiff now offers to pay the purchase price. 

Therefore, the plaintiff demands that: 

(a) the defendant be required to specifically perform the agreement 


and pay damages of $________, plus interest and costs, or 
(b) if specific performance is not ordered, the defendant be required 
to pay damages of $___———_, plus interest and costs. 


(Date and sign—See Form 2.) 
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ForRM 18. COMPLAINT FOR PATENT INFRINGEMENT 
(Caption—See Form 1.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. On _date_, United States Letters Patent No. _____ were issued 
to the plaintiff for an invention in an _ electric motor. The plaintiff 
owned the patent throughout the period of the defendant’s infringing 
acts and still owns the patent. 

3. The defendant has infringed and is still infringing the Letters 
Patent by making, selling, and using _ electric motors _ that embody the 
patented invention, and the defendant will continue to do so unless 
enjoined by this court. 

4, The plaintiff has complied with the statutory requirement of plac- 
ing a notice of the Letters Patent on all _ electric motors it manufac- 
tures and sells and has given the defendant written notice of the 
infringement. 

Therefore, the plaintiff demands: 

(a) a preliminary and final injunction against the continuing 
infringement; 

(b) an accounting for damages; and 

(c) interest and costs. 


(Date and sign—See Form 2.) 


Form 19. COMPLAINT FOR COPYRIGHT INFRINGEMENT AND 
UNFAIR COMPETITION 
(Caption—See Form 1.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. Before _ date_, the plaintiff, a United States citizen, wrote a book 
entitled : 

3. The book is an original work that may be copyrighted under 
United States law. A copy of the book is attached as Exhibit A. 

4, Between _ date and _date_, the plaintiff applied to the copyright 
office and received a certificate of registration dated ____———-—s and 
identified as _ date, class, nwmber 

5. Since _ date_, the plaintiff has either published or licensed for 
publication all copies of the book in compliance with the copyright laws 
and has remained the sole owner of the copyright. 

6. After the copyright was issued, the defendant infringed the copy- 
right by publishing and selling a book entitled _______, which was 
copied largely from the plaintiff’s book. A copy of the defendant’s book 
is attached as Exhibit B. 

7. The plaintiff has notified the defendant in writing of the 
infringement. 
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8. The defendant continues to infringe the copyright by continuing to 
publish and sell the infringing book in violation of the copyright, and 
further has engaged in unfair trade practices and unfair competition in 
connection with its publication and sale of the infringing book, thus 
causing irreparable damage. 

Therefore, the plaintiff demands that: 

(a) until this case is decided the defendant and the defendant’s agents 
be enjoined from disposing of any copies of the defendant’s book by 
sale or otherwise; 

(b) the defendant account for and pay as damages to the plaintiff all 
profits and advantages gained from unfair trade practices and unfair 
competition in selling the defendant’s book, and all profits and advan- 
tages gained from infringing the plaintiff’s copyright (but no less than 
the statutory minimum); 

(c) the defendant deliver for impoundment all copies of the book in 
the defendant’s possession or control and deliver for destruction all 
infringing copies and all plates, molds, and other materials for making 
infringing copies; 

(d) the defendant pay the plaintiff interest, costs, and reasonable 
attorney’s fees; and 

(e) the plaintiff be awarded any other just relief. 


(Date and sign—See Form 2.) 


FORM 20. COMPLAINT FOR INTERPLEADER AND DECLARATORY RELIEF 
(Caption—See Form 1.) 


1. (Statement of Jurisdiction—See Form 7.) 

2. On _date_, the plaintiff issued a life insurance policy on the life 
of _name_ with _name_ as the named beneficiary. 

3. As a condition for keeping the policy in force, the policy required 
payment of a premium during the first year and then annually. 

4, The premium due on _ date _ was never paid, and the policy lapsed 
after that date. 

5. On _ date, after the policy had lapsed, both the insured and the 
named beneficiary died in an automobile collision. 

6. Defendant _ name claims to be the beneficiary in place of 

name and has filed a claim to be paid the policy’s full amount. 

7. The other two defendants are representatives of the deceased per- 
sons’ estates. Each defendant has filed a claim on behalf of each estate 
to receive payment of the policy’s full amount. 

8. If the policy was in force at the time of death, the plaintiff is in 
doubt about who should be paid. 

Therefore, the plaintiff demands that: 
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(a) each defendant be restrained from commencing any action against 
the plaintiff on the policy; 

(b) a judgment be entered that no defendant is entitled to the pro- 
ceeds of the policy or any part of it, but if the court determines that 
the policy was in effect at the time of the insured’s death, that the 
defendants be required to interplead and settle among themselves their 
rights to the proceeds, and that the plaintiff be discharged from all 
liability except to the defendant determined to be entitled to the pro- 
ceeds; and 

(c) the plaintiff recover its costs. 


(Date and sign—See Form 2.) 


ForM 21. COMPLAINT ON A CLAIM FOR A DEBT AND TO SET 
ASIDE A FRAUDULENT CONVEYANCE UNDER RULE 18(b) 
(Caption—See Form 1.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. On _date_, defendant _ name _ signed a note promising to pay to 
the plaintiff on _date_ the sum of $_________ with interest at the 
rate of percent. [The pleader may, but need not, attach a copy 
or plead the note verbatim.] 

3. Defendant _ name owes the plaintiff the amount of the note 
and interest. 

4. On _date_, defendant _ name conveyed all defendant’s real and 
personal property _ if less than all, describe it fully to defendant 

name _ for the purpose of defrauding the plaintiff and hindering or 
delaying the collection of the debt. 

Therefore, the plaintiff demands that: 

(a) judgment for $_________, plus costs, be entered against defend- 
ant(s) _ name(s) _; and 

(b) the conveyance to defendant _name_ be declared void and any 
judgment granted be made a lien on the property. 


(Date and sign—See Form 2.) 


Form 30. ANSWER PRESENTING DEFENSES UNDER RULE 12(b) 
(Caption—See Form 1.) 


Responding to Allegations in the Complaint 
1. Defendant admits the allegations in paragraphs 
2. Defendant lacks knowledge or information sufficient to form a «hola 
about the truth of the allegations in paragraphs 
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3. Defendant admits _ identify part _of the allegation in paragraph 
and denies or lacks knowledge or information sufficient 
to form a belief about the truth of the rest of the paragraph. 


Failure to State a Claim 

4. The complaint fails to state a claim upon which relief can be 

granted. 
Failure to Join a Required Party 

5. If there is a debt, it is owed jointly by the defendant and 

name who is a citizen of . This person can be made a 
party without depriving this court of jurisdiction over the existing 
parties. 


Affirmative Defense—Statute of Limitations 


6. The plaintiff’s claim is barred by the statute of limitations because 
it arose more than ________ years before this action was commenced. 


Counterclaim 


7. (Set forth any counterclaim in the same way a claim is pleaded 
ina complaint. Include a further statement of jurisdiction if needed.) 


Crossclaim 
8. (Set forth a crossclaim against a coparty in the same way a claim 


is pleaded in a complaint. Include a further statement of jurisdiction 
if needed.) 


(Date and sign—See Form 2.) 


ForM 31. ANSWER TO A COMPLAINT FOR MONEY HAD AND 
RECEIVED WITH A COUNTERCLAIM FOR INTERPLEADER 


(Caption—See Form 1.) 


Response to the Allegations in the Complaint 
(See Form 30.) 


Counterclaim for Interpleader 
1. The defendant received from name a deposit of 


gS 
2. The plaintiff demands payment of the deposit because of a pur- 
ported assignment from _name_ who has notified the defendant that 
the assignment is not valid and who continues to hold the defendant 
responsible for the deposit. 

Therefore, the defendant demands that: 

(a) _name_ be made a party to this action; 

(b) the plaintiff and _ name _ be required to interplead their respec- 
tive claims; 
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(c) the court decide whether the plaintiff or _mname_ or either of 
them is entitled to the deposit and discharge the defendant of any 
liability except to the person entitled to the deposit; and 

(d) the defendant recover costs and attorney’s fees. 


(Date and sign—See Form 2.) 


Form 40. MorTIon To DIsMIsSs UNDER RULE 12(b) FoR LACK OF 
JURISDICTION, IMPROPER VENUE, INSUFFICIENT SERVICE OF 
PROCESS, OR FAILURE TO STATE A CLAIM 
(Caption—See Form 1.) 

The defendant moves to dismiss the action because: 

1. the amount in controversy is less than the sum or value specified 
by 28 U.S.C. § 1382; 

2. the defendant is not subject to the personal jurisdiction of this 
court; 

3. venue is improper (this defendant does not reside in this district 
and no part of the events or omissions giving rise to the claim occurred 
in the district); 

4. the defendant has not been properly served, as shown by the 
attached affidavits of ___-_————S— cor 

5. the complaint fails to state a claim upon which relief can be 
granted. 

(Date and sign—See Form 2.) 


Form 41. MOoTION TO BRING IN A THIRD-PARTY DEFENDANT 
(Caption—See Form 1.) 
The defendant, as third-party plaintiff, moves for leave to serve on 
name _ a summons and third-party complaint, copies of which are 
attached. 
(Date and sign—See Form 2.) 


Form 42. MOTION TO INTERVENE AS A DEFENDANT UNDER RULE 24 
(Caption—See Form 1.) 

1. _ Name __ moves for leave to intervene as a defendant in this action 

and to file the attached answer. 
(State grounds under Rule 24(a) or (b).) 

2. The plaintiff alleges patent infringement. We manufacture and 
sell to the defendant the articles involved, and we have a defense to 
the plaintiff’s claim. 
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3. Our defense presents questions of law and fact that are common 
to this action. 
(Date and sign—See Form 2.) 


[An Intervener’s Answer must be attached. See Form 30.] 


ForM 50. REQUEST TO PRODUCE DOCUMENTS AND TANGIBLE 
THINGS, OR TO ENTER ONTO LAND UNDER RULE 34 
(Caption—See Form 1.) 

The plaintiff _mname__ requests that the defendant _ name respond 
within _________ days to the following requests: 

1. To produce and permit the plaintiff to inspect and copy and to 
test or sample the following documents, including electronically stored 
information: 

(Describe each document and the electronically stored information, 
either individually or by category.) 
(State the time, place, and manner of the inspection 
and any related acts.) 

2. To produce and permit the plaintiff to inspect and copy—and to 
test or sample—the following tangible things: 

(Describe each thing, either individually or by category.) 
(State the time, place, and manner of the inspection 
and any related acts.) 

3. To permit the plaintiff to enter onto the following land to inspect, 
photograph, test, or sample the property or an object or operation on 
the property. 

(Describe the property and each object or operation.) 
(State the time and manner of the inspection and any related acts.) 


(Date and sign—See Form 2.) 


Form 51. REQUEST FOR ADMISSIONS UNDER RULE 36 
(Caption—See Form 1.) 

The plaintiff _ name asks the defendant _ name _ to respond within 
30 days to these requests by admitting, for purposes of this action only 
and subject to objections to admissibility at trial: 

1. The genuineness of the following documents, copies of which [are 
attached] [are or have been furnished or made available for inspection 


and copying]. 
(List each document.) 
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2. The truth of each of the following statements: 
(List each statement.) 


(Date and sign—See Form 2.) 


Form 52. REPORT OF THE PARTIES’ PLANNING MEETING 
(Caption—See Form 1.) 


1. The following persons participated in a Rule 26(f) conference on 
date by state the method of conferring 


(_eg, name _ representing the plaintiff). 

2. Initial Disclosures. The parties [have completed] [will complete 
by _date_] the initial disclosures required by Rule 26(a)(1). 

3. Discovery Plan. The parties propose this discovery plan: 

(Use separate paragraphs or subparagraphs if the parties disagree.) 

(a) Discovery will be needed on these subjects: (describe). 

(b) (Dates for commencing and completing discovery, including discov- 
ery to be commenced or completed before other discovery.) 

(c) (Maximum number of interrogatories by each party to another 
party, along with the dates the answers are due.) 

(d) (Maximum number of requests for admission, along with the dates 
responses are due.) 

(e) (Maximum number of depositions by each party.) 

(f) (Limits on the length of depositions, in hours.) 

(g) (Dates for exchanging reports of expert witnesses.) 

(h) (Dates for supplementations under Rule 26(e).) 

4, Other Items: 

(a) (A date if the parties ask to meet with the court before a schedul- 
ing order.) 

(b) (Requested dates for pretrial conferences.) 

(c) (Final dates for the plaintiff to amend pleadings or to join parties.) 

(d) (Final dates for the defendant to amend pleadings or to join 
parties.) 

(e) (Final dates to file dispositive motions.) 

(f) (State the prospects for settlement.) 

(g) (Identify any alternative dispute resolution procedure that may 
enhance settlement prospects.) 

(h) (Final dates for submitting Rule 26(a)(3) witness lists, designa- 
tions of witnesses whose testimony will be presented by deposition, and 
exhibit lists.) 

(i) (Final dates to file objections under Rule 26(a)(3).) 

(j) (Suggested trial date and estimate of trial length.) 

(k) (Other matters.) 


(Date and sign—see Form 2.) 
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Form 60. NOTICE OF CONDEMNATION 
(Caption—See Form 1.) 
To _ name _the defendant 
1. A complaint in condemnation has been filed in the United States 


District Court for the ____ —_—sOVDistrict of ____——S—, to take 
property to use for _ purpose_. The interest to be taken is 
describe. The court is located in the United States courthouse at 


this address: 

2. The property to be (dite is described below. You have or claim 
an interest in it. 

(Describe the property.) 

3. The authority for taking this property is _ cite 

4. If you want to object or present any defense to the taking you 
must serve an answer on the plaintiff’s attorney within 20 days [after 
being served with this notice] [from _ insert the date of the last publication 

of notice_]. Send your answer to this address: 

5. Your answer must identify the property in which you lates an 
interest, state the nature and extent of that interest, and state all your 
objections and defenses to the taking. Objections and defenses not 
presented are waived. 

6. If you fail to answer you consent to the taking and the court will 
enter a judgment that takes your described property interest. 

7. Instead of answering, you may serve on the plaintiff’s attorney a 
notice of appearance that designates the property in which you claim 
an interest. After you do that, you will receive a notice of any proceed- 
ings that affect you. Whether or not you have previously appeared or 
answered, you may present evidence at a trial to determine compensa- 
tion for the property and share in the overall award. 


(Date and sign—See Form 2.) 


Form 61. COMPLAINT FOR CONDEMNATION 


(Caption—See Form 1; name as defendants the property and 
at least one owner.) 

1. (Statement of Jurisdiction—See Form 7.) 

2. This is an action to take property under the power of eminent 
domain and to determine just compensation to be paid to the owners 
and parties in interest. 

3. The authority for the taking is 

4. The property is to be used for : 

5. The property to be taken is _ describe in enough detail for identifica- 
tion—or attach the description and state “is described in Hxhibit A, attached” 

6. The interest to be acquired is 
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7. The persons known to the plaintiff to have or claim an interest in 
the property are: . (For each person 
include the interest claimed.) 

8. There may be other persons who have or claim an interest in the 
property and whose names could not be found after a reasonably dili- 
gent search. They are made parties under the designation “Unknown 
Owners.” 

Therefore, the plaintiff demands judgment: 

(a) condemning the property; 

(bo) determining and awarding just compensation; and 

(ec) granting any other lawful and proper relief. 


(Date and sign—See Form 2.) 


Form 70. JUDGMENT ON A JURY VERDICT 
(Caption—See Form 1.) 

This action was tried by a jury with Judge ___————_ presiding, 
and the jury has rendered a verdict. 

It is ordered that: 

[the plaintiff _ mame recover from the defendant _ name_ the 
amount of $____________ with interest at the rate of %, along 
with costs]. 

[the plaintiff recover nothing, the action be dismissed on the merits, 
and the defendant _ name _ recover costs from the plaintiff __name_]. 


Date Clerk of Court 


Form 71. JUDGMENT BY THE COURT WITHOUT A JURY 
(Caption—See Form 1.) 

This action was tried by Judge ________ without a jury and the 
following decision was reached: 

It is ordered that: 

[the plaintiff _ mame recover from the defendant _name_ the 
amount of $_____———, with prejudgment interest at the rate of __%, 
postjudgment interest at the rate of __%, along with costs]. 

[the plaintiff recover nothing, the action be dismissed on the merits, 
and the defendant _name_ recover costs from the plaintiff _ name_]. 


Date Clerk of Court 
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Form 80. NOTICE OF A MAGISTRATE JUDGE’S AVAILABILITY 

1. A magistrate judge is available under title 28 U.S. C. $636) to con- 
duct the proceedings in this case, including a jury or nonjury trial and the 
entry of final judgment. But a magistrate judge can be assigned only if 
all parties voluntarily consent. 

2. You may withhold your consent without adverse substantive conse- 
quences. The identity of any party consenting or withholding consent 
will not be disclosed to the judge to whom the case is assigned or to any 
magistrate judge. 

3. If a magistrate judge does hear your case, you may appeal directly 
to a United States court of appeals as you would if a district judge heard it. 

A form called Consent to an Assignment to a United States Magistrate 
Judge is available from the court clerk’s office. 


ForRM 81. CONSENT TO AN ASSIGNMENT TO A MAGISTRATE JUDGE 
(Caption—See Form 1.) 

I voluntarily consent to have a United States magistrate judge conduct 
all further proceedings in this case, including a trial, and order the entry 
of final judgment. (Return this form to the court clerk—not to a judge 
or magistrate judge.) 


Date Signature of the Party 


FORM 82. ORDER OF ASSIGNMENT TO A MAGISTRATE JUDGE 
(Caption—See Form 1.) 
With the parties’ consent it is ordered that this case be assigned to 
United States Magistrate Judge soo f this district to conduct 


all proceedings and enter final judgment in accordance with 28 U.S.C. 
§ 636(C). 


Date United States District Judge 


AMENDMENTS TO 
FEDERAL RULES OF CRIMINAL PROCEDURE 


The following amendments to the Federal Rules of Criminal Procedure 
were prescribed by the Supreme Court of the United States on April 30, 
2007, pursuant to 28 U.S.C. $2072, and were reported to Congress by 
THE CHIEF JUSTICE on the same date. For the letter of transmittal, see 
post, p. 1166. The Judicial Conference report referred to in that letter is 
not reproduced herein. 

Note that under 28 U.S. C. §2074, such amendments shall take effect 
no earlier than December 1 of the year in which they are transmitted to 
Congress unless otherwise provided by law. 

For earlier publication of the Federal Rules of Criminal Procedure 
and amendments thereto, see 327 U.S. 821, 335 U.S. 917, 949, 346 
U.S. 941, 350 U.S. 1017, 383 U.S. 1087, 389 U.S. 1125, 401 U.S. 1025, 
406 U.S. 979, 415 U.S. 1056, 416 U.S. 1001, 419 U.S. 1136, 425 U.S. 
1157, 441 U.S. 985, 456 U.S. 1021, 461 U.S. 1117, 471 U.S. 1167, 480 
U.S. 1041, 485 U.S. 1057, 490 U.S. 1185, 495 U.S. 967, 500 U.S. 991, 
507 U.S. 1161, 511 U.S. 1175, 514 U.S. 1159, 517 U.S. 1285, 520 U.S. 
1313, 523 U.S. 1227, 526 U.S. 1189, 529 U.S. 1179, 585 U.S. 1157, 541 
U.S. 1108, 544 U.S. 1181, and 547 U.S. 1269. 
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LETTER OF TRANSMITTAL 


SUPREME COURT OF THE UNITED STATES 
WASHINGTON, D. C. 


APRIL 30, 2007 


To the Senate and House of Representatives of the United 
States of America in Congress Assembled: 


I have the honor to submit to the Congress the amend- 
ments to the Federal Rules of Criminal Procedure that have 
been adopted by the Supreme Court of the United States 
pursuant to Section 2072 of Title 28, United States Code. 

Accompanying these rules are excerpts from the report of 
the Judicial Conference of the United States containing the 
Committee Notes submitted to the Court for its consider- 
ation pursuant to Section 331 of Title 28, United States Code. 

Sincerely, 


(Signed) JOHN G. ROBERTS, JR. 
Chief Justice of the United States 
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SUPREME COURT OF THE UNITED STATES 


APRIL 30, 2007 
ORDERED: 


1. That the Federal Rules of Criminal Procedure be, and 
they hereby are, amended by including therein amendments 
to Criminal Rules 11, 32, 35, 45, and new Rule 49.1. 

[See infra, pp. 1169-1173.] 

2. That the Model Form for Use in 28 U.S. C. § 2254 Cases 
Involving a Rule 9 Issue under Section 2254 of Title 28, 
United States Code, be, and hereby is, abrogated. 

[See infra, p. 1178.] 

3. That the foregoing amendments to the Federal Rules of 
Criminal Procedure shall take effect on December 1, 2007, 
and shall govern in all proceedings thereafter commenced 
and, insofar as just and practicable, all proceedings then 
pending. 

4. That THE CHIEF JUSTICE be, and hereby is, authorized 
to transmit to the Congress the foregoing amendments to 
the Federal Rules of Criminal Procedure in accordance 
with the provisions of Section 2072 of Title 28, United 
States Code. 
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AMENDMENTS TO THE FEDERAL RULES 
OF CRIMINAL PROCEDURE 


Rule 11. Pleas. 


(b) Considering and accepting a guilty or nolo conten- 
dere plea. 

(1) Advising and questioning the defendant.—Before 
the court accepts a plea of guilty or nolo contendere, the 
defendant may be placed under oath, and the court must 
address the defendant personally in open court. During 
this address, the court must inform the defendant of, and 
determine that the defendant understands, the following: 


(M) in determining a sentence, the court’s obligation 
to calculate the applicable sentencing-guideline range 
and to consider that range, possible departures under 
the Sentencing Guidelines, and other sentencing factors 
under 18 U.S. C. §3553(a); and 


Rule 32. Sentence and judgment. 


(d) Presentence report. 
(1) Applying the advisory sentencing guidelines.—The 
presentence report must: 
(A) identify all applicable guidelines and policy state- 
ments of the Sentencing Commission; 
(B) calculate the defendant’s offense level and crimi- 
nal history category; 
(C) state the resulting sentencing range and kinds of 
sentences available; 
(D) identify any factor relevant to: 
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(i) the appropriate kind of sentence, or 
(ii) the appropriate sentence within the applicable 
sentencing range; and 


(E) identify any basis for departing from the applica- 
ble sentencing range. 


(2) Additional information.—The presentence report 
must also contain the following information: 
(A) the defendant’s history and characteristics, 
including: 
(i) any prior criminal record; 
(ii) the defendant’s financial condition; and 
(iii) any circumstances affecting the defendant’s be- 
havior that may be helpful in imposing sentence or in 
correctional treatment; 


(B) verified information, stated in a nonargumenta- 
tive style, that assesses the financial, social, psychologi- 
cal, and medical impact on any individual against whom 
the offense has been committed; 

(C) when appropriate, the nature and extent of 
nonprison programs and resources available to the 
defendant; 

(D) when the law provides for restitution, information 
sufficient for a restitution order; 

(E) if the court orders a study under 18 U.S.C. 
§ 3552(b), any resulting report and recommendation; and 

(F) any other information that the court requires, in- 
cluding information relevant to the factors under 18 
U.S. C. §3558(a). 


Rule 35. Correcting or reducing a sentence. 


(b) Reducing a sentence for substantial assistance. 

(1) In general.—Upon the government’s motion made 
within one year of sentencing, the court may reduce a sen- 
tence if the defendant, after sentencing, provided substan- 
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tial assistance in investigating or prosecuting another 
person. 


Rule 45. Computing and extending time. 


(c) Additional time after certain kinds of service.— 
Whenever a party must or may act within a specified period 
after service and service is made in the manner provided 
under Federal Rule of Civil Procedure 5(b)(2)(B), (C), or (D), 
3 days are added after the period would otherwise expire 
under subdivision (a). 


Rule 49.1. Privacy protection for filings made with the 
court. 


(a) Redacted filings.—Unless the court orders otherwise, 
in an electronic or paper filing with the court that con- 
tains an individual’s social-security number, taxpayer- 
identification number, or birth date, the name of an individ- 
ual known to be a minor, a financial-account number, or the 
home address of an individual, a party or nonparty making 
the filing may include only: 

(1) the last four digits of the social-security number and 
taxpayer-identification number; 

(2) the year of the individual’s birth; 

(8) the minor’s initials; 

(4) the last four digits of the financial-account number; 
and 

(5) the city and state of the home address. 


(b) Exemptions from the redaction requirement.—The re- 
daction requirement does not apply to the following: 

(1) a financial-account number or real property address 
that identifies the property allegedly subject to forfeiture 
in a forfeiture proceeding; 

(2) the record of an administrative or agency 
proceeding; 

(83) the official record of a state-court proceeding; 
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(4) the record of a court or tribunal, if that record was 
not subject to the redaction requirement when originally 
filed; 

(5) a filing covered by Rule 49.1(d); 

(6) a pro se filing in an action brought under 28 U.S. C. 
§§ 2241, 2254, or 2255; 

(7) a court filing that is related to a criminal matter or 
investigation and that is prepared before the filing of a 
criminal charge or is not filed as part of any docketed crim- 
inal case; 

(8) an arrest or search warrant; and 

(9) a charging document and an affidavit filed in support 
of any charging document. 


(c) Immigration cases.—A filing in an action brought 
under 28 U.S. C. §2241 that relates to the petitioner’s immi- 
gration rights is governed by Federal Rule of Civil Proce- 
dure 5.2. 

(d) Filings made under seal.—The court may order that 
a filing be made under seal without redaction. The court 
may later unseal the filing or order the person who made the 
filing to file a redacted version for the public record. 

(e) Protective orders.—For good cause, the court may by 
order in a case: 

(1) require redaction of additional information; or 
(2) limit or prohibit a nonparty’s remote electronic ac- 
cess to a document filed with the court. 


(f) Option for additional unredacted filing under 
seal—A person making a redacted filing may also file an 
unredacted copy under seal. The court must retain the 
unredacted copy as part of the record. 

(g) Option for filing a reference list—A filing that con- 
tains redacted information may be filed together with a ref- 
erence list that identifies each item of redacted information 
and specifies an appropriate identifier that uniquely corres- 
ponds to each item listed. The list must be filed under seal 
and may be amended as of right. Any reference in the case 
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to a listed identifier will be construed to refer to the corre- 
sponding item of information. 

(h) Waiver of protection of identifiers.—A person waives 
the protection of Rule 49.1(a) as to the person’s own informa- 
tion by filing it without redaction and not under seal. 


MopEL FORM FOR USE IN 28 U.S. C. § 2254 CASES 
INVOLVING A RULE 9 ISSUE UNDER SECTION 2254 
OF TITLE 28, UNITED STATES CODE 
[Abrogated.] 


REPORTER’S NOTE 


The next page is purposely numbered 1301. The numbers between 
1173 and 1301 were intentionally omitted, in order to make it possible to 
publish in-chambers opinions with permanent page numbers, thus making 
the official citations available upon publication of the preliminary prints of 
the United States Reports. 


OPINION OF INDIVIDUAL JUSTICE 
IN CHAMBERS 


BOUMEDIENE ETAL. v. BUSH, PRESIDENT OF THE 
UNITED STATES, ET AL. 


ON APPLICATION FOR EXTENSION OF TIME AND SUSPENSION 
OF ORDER DENYING CERTIORARI 


No. 06A1001 (06-1195). Decided April 26, 2007* 


Applicants’ requests for (1) an extension of time in which to file a petition 
for a rehearing of this Court’s order denying certiorari and (2) a suspen- 
sion of the order denying certiorari are denied. This Court’s Rules do 
not contemplate extending the time to file a petition for a rehearing of 
an order denying certiorari. See Rules 44.1, 44.2. And applicants 
have not satisfied the rigorous standard for suspending an order deny- 
ing certiorari, a form of extraordinary relief that will not be granted 
unless there is a “reasonable likelihood of this Court’s reversing its pre- 
vious position and granting certiorari,” Richmond v. Arizona, 434 
U.S. 1823. 


CHIEF JUSTICE ROBERTS, Circuit Justice. 


We denied applicants’ petitions for certiorari, 549 U.S. 
1328 (2007), and they now bring two requests: first, a 122-day 
extension of time in which to file a petition for rehearing of 
the order denying certiorari, and second, suspension of the 
order denying certiorari. Both applications are denied. 

1. This Court’s Rules expressly provide for extensions of 
time in which to file a petition for writ of certiorari, Rule 
13.5, or a petition for rehearing of a “judgment or decision 

.. on the merits,” Rule 44.1, but they do not provide for 
any extension of time in which to file a petition for rehearing 


*Together with No. 06A1002 (06-1196), Al Odah, Next Friend of Al 
Odah, et al. v. United States et al., also on application for extension of 
time and suspension of order denying certiorari. 
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of an order denying certiorari. Such an order is plainly not 
a “judgment or decision ... on the merits.” Indeed, while 
Rule 44.1 establishes a 25-day period for filing a petition for 
rehearing of a judgment on the merits “unless the Court or 
a Justice shortens or extends the time,” Rule 44.2, articulat- 
ing a 25-day period for filing a petition for rehearing of an 
order denying certiorari, contains no such exception, con- 
firming that the Rules do not contemplate granting an exten- 
sion for such petitions. 

2. An order denying certiorari “will not be suspended 
pending disposition of a petition for rehearing except by 
order of the Court or a Justice.” Rule 16.3. This most ex- 
traordinary relief will not be granted unless there is a “rea- 
sonable likelihood of this Court’s reversing its previous deci- 
sion and granting certiorari.” Richmond v. Arizona, 484 
U.S. 1823 (1977) (Rehnquist, J., in chambers). In arguing 
for suspension, applicants point to a motion filed by the Gov- 
ernment in the District Court as part of ongoing proceedings 
below. They contend that, if the motion is granted, or if 
certain other actions are taken by the lower courts, there 
will be an adverse effect on the review available to them 
under the Detainee Treatment Act of 2005, Tit. X, 119 Stat. 
2739. This does not satisfy the rigorous standard we have 
established for Rule 16.8 relief. Applicants do not even 
point to any action by the lower courts as prompting their 
request for extraordinary relief—only the filing of motions 
and possible court action. Such grounds can hardly provide 
a basis for believing this Court would reverse course and 
grant certiorari. Accordingly, suspension of the order is 
not warranted. 


INDEX 


ABATEMENT OF INTEREST. See Jurisdiction, 2. 
ABORTION RIGHTS. See Constitutional Law, III. 
AID TO PUBLIC SCHOOLS. See Impact Aid Act. 


ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF 
1996. See Supreme Court, 6. 


ANTITRUST LAW. 


Sherman Act—Stating a conspiracy claim.—Stating a claim under § 1 
of Act requires a complaint with enough factual matter (taken as true) to 
suggest that an agreement was made; an allegation of parallel conduct 
and a bare assertion of conspiracy will not suffice; under this standard, 
respondents’ claim of conspiracy in restraint of trade by petitioner tele- 
communications firms comes up short. Bell Atlantic Corp. v. Twombly, 
p. 544. 


APPROPRIATE EDUCATION FOR CHILDREN WITH DISABILITIES. 
See Individuals with Disabilities Education Act. 


ARMED CAREER CRIMINAL ACT. See Criminal Law. 
ATTEMPTED BURGLARY. See Criminal Law. 
AUTOMOBILE CHASES. See Constitutional Law, IV, 1. 
BANKS. See National Bank Act. 


BAN ON PARTIAL-BIRTH ABORTIONS. See Constitutional Law, 
III. 


BURGLARY. See Criminal Law. 


CAPITAL MURDER. See Constitutional Law, II; Habeas Corpus, 
1, 2. 


CAR CHASES. See Constitutional Law, IV, 1. 
CERTIORARI. See Jurisdiction, 1; Supreme Court, 5, 6. 


CHARGING PERIOD FOR TITLE VII CLAIMS. See Civil Rights 
Act of 1964. 
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CHILDREN WITH DISABILITIES. See Individuals with Disabili- 
ties Education Act. 


CIVIL RIGHTS ACT OF 1871. See Constitutional Law, IV, 1. 


CIVIL RIGHTS ACT OF 1964. 


Title VII—Sex discrimination—Pay discrimination claim—180-day 
charging period.—Because later effects of past discrimination do not re- 
start clock for filing a Title VII charge with Equal Employment Opportu- 
nity Commission, Ledbetter’s claim was untimely when filed more than 
180 days after alleged discriminatory pay decisions, even though her sub- 
sequent pay continued to be affected by those decisions. Ledbetter v. 
Goodyear Tire & Rubber Co., p. 618. 


COMMERCE CLAUSE. See Constitutional Law, I. 


COMMUNICATIONS ACT OF 1934. 


Telephone communications regulation—Payphone operator’s compen- 
sation.—Federal Communications Commission’s conclusion—that a long- 
distance communications carrier’s refusal to compensate a payphone oper- 
ator when a caller uses that operator’s payphone to obtain free access to 
carrier is a “practice .. . that is unjust or unreasonable” under § 201(b) of 
Act—is lawful; § 207, which authorizes any person “damaged” by a §201(b) 
violation to bring a federal-court damages suit, authorizes suit in this case. 
Global Crossing Telecommunications, Inc. v. Metrophones Telecommunica- 
tions, Inc., p. 45. 


COMPTROLLER OF CURRENCY. See National Bank Act. 


CONGRESSIONAL ACCOUNTABILITY ACT OF 1995. See Jurisdic- 
tion, 1. 


CONSPIRACY IN RESTRAINT OF TRADE. See Antitrust Law. 
CONSTITUTIONAL LAW. 


I. Commerce Clause. 

Discrimination against interstate commerce—Solid waste disposal. 
Respondent counties’ flow control ordinances requiring trash haulers to 
deliver solid waste to respondent authority’s processing facilities treat 
instate and out-of-state private business interests same way and do not 
discriminate against interstate commerce. United Haulers Assn., Inc. v. 
Oneida-Herkimer Solid Waste Management Authority, p. 330. 


II. Cruel and Unusual Punishment. 

Texas capital sentencing scheme—Special issues—Texas Court of 
Criminal Appeals made errors of federal law in analyzing Smith’s chal- 
lenge to special issues used at his capital sentencing hearing, and those 
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CONSTITUTIONAL LAW—Continued. 


errors cannot be predicate for requiring Smith to show egregious harm to 
obtain relief. Smith v. Texas, p. 297. 


III. Right to Abortion. 


Partial-birth abortion ban.—Respondent abortion doctors and advo- 
cacy groups have not demonstrated that federal Partial-Birth Abortion 
Ban Act of 2003, as a facial matter, is void for vagueness, or that it imposes 
an undue burden on a woman’s right to abortion based on its overbreadth 
or lack of a health exception. Gonzales v. Carhart, p. 124. 


IV. Searches and Seizures. 


1. High-speed motor chase—Motorist forced off road.—Because video 
shows that car chase respondent motorist initiated posed a substantial and 
immediate risk of serious physical injury to others, deputy’s attempt to 
terminate chase by forcing respondent off road was reasonable, and he is 
thus entitled to summary judgment in this 42 U.S.C. $1983 suit. Scott 
v. Harris, p. 372. 


2. Valid warrant—Suspects and respondents of different races.— 
Fourth Amendment was not violated where respondents’ house was 
searched by deputies executing a valid warrant for possibly armed sus- 
pects of a race different from respondents’ and where officers ordered 
sleeping respondents out of bed and required them to stand unclothed for 
a few minutes while securing premises. Los Angeles County v. Rettele, 
p. 609. 


CRIMINAL LAW. 

Armed Career Criminal Act—Mandatory minimum prison term—‘Vi- 
olent felony”—Attempted burglary.—Attempted burglary, as defined by 
Florida law, is a “violent felony” for purposes of Armed Career Criminal 
Act, which provides a 15-year mandatory minimum prison term for a de- 
fendant, convicted of possessing a firearm, who has three prior “violent 
felony” convictions, 18 U.S.C. §924(e). James v. United States, p. 192. 


CRUEL AND UNUSUAL PUNISHMENT. See Constitutional Law, II. 


DISCRIMINATION AGAINST INTERSTATE COMMERCE. See Con- 
stitutional Law, I. 


DISCRIMINATION BASED ON SEX. See Civil Rights Act of 1964. 


DISCRIMINATION IN EMPLOYMENT. See Civil Rights Act of 
1964. 


DISCRIMINATION IN PAY. See Civil Rights Act of 1964. 
DISPOSAL OF SOLID WASTE. See Constitutional Law, I. 
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EIGHTH AMENDMENT. See Constitutional Law, II. 
EMPLOYMENT DISCRIMINATION. See Civil Rights Act of 1964. 


FEDERAL RULES OF APPELLATE PROCEDURE. 
Amendment to Rules, p. 983. 


FEDERAL RULES OF BANKRUPTCY PROCEDURE. 
Amendments to Rules, p. 989. 


FEDERAL RULES OF CIVIL PROCEDURE. 
Amendments to Rules, p. 1003. 


FEDERAL RULES OF CRIMINAL PROCEDURE. 
Amendments to Rules, p. 1165. 


FEDERAL-STATE RELATIONS. See National Bank Act. 


FLORIDA. See Criminal Law. 
FOURTH AMENDMENT. See Constitutional Law, IV. 


FREE EDUCATION. See Individuals with Disabilities Education 
Act. 


GAS PEDALS. See Patents, 1. 


HABEAS CORPUS. See also Supreme Court, 6. 


1. Capital murder—Jury instructions—Consideration of mitigating 
evidence.—Because there is a reasonable likelihood that Texas trial court’s 
instructions prevented jurors from giving meaningful consideration to 
constitutionally relevant mitigating evidence, Texas Court of Criminal Ap- 
peals’ merits adjudication “resulted in a decision that was contrary to, or 
involved an unreasonable application of, clearly established Federal law,” 
28 U.S. C. $2254()(1). Abdul-Kabir v. Quarterman, p. 233. 


2. Capital murder—State capital sentencing scheme—Consideration 
of mitigating evidence.—Because Texas capital sentencing statute, as in- 
terpreted by State’s Court of Criminal Appeals, impermissibly prevented 
Brewer’s jury from giving meaningful consideration and effect to constitu- 
tionally relevant mitigating evidence, appeals court’s decision denying 
Brewer relief under Penry v. Lynaugh, 492 U.S. 302, was both “contrary 
to” and “involved an unreasonable application of, clearly established Fed- 
eral law,” 28 U.S. C. §2254(d)). Brewer v. Quarterman, p. 286. 

3. Evidentiary hearing—Ineffective-assistance-of-counsel claim.— 
District Court did not abuse its discretion in refusing to grant an eviden- 
tiary hearing to respondent federal habeas applicant on ground that he 
could not make out a colorable ineffective-assistance-of-counsel claim. 
Schriro v. Landrigan, p. 465. 
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HIGH-SPEED MOTOR CHASES. See Constitutional Law, IV, 1. 


IMPACT AID ACT. 


Public school funding—Calculation method.—In determining whether 
a State’s public school funding program “equalizes expenditures” for pur- 
poses of Federal Impact Aid Program, Secretary of Education is permitted 
to identify school districts that should be “disregard[ed]” from calculation 
by looking to number of district’s pupils as well as to size of district’s 
expenditures per pupil. Zuni Public School Dist. No. 89 v. Department of 
Education, p. 81. 


INDIVIDUALS WITH DISABILITIES EDUCATION ACT. 


Parents’ rights—Dismissal for lack of cownsel.—Act grants parents in- 
dependent, enforceable rights, which encompass entitlement to a free ap- 
propriate public education for their child; because parents enjoying such 
rights are entitled to prosecute claims on their own behalf, Sixth Circuit 
erred in dismissing petitioner parents’ appeal for lack of counsel. Winkel- 
man v. Parma City School Dist., p. 516. 


INEFFECTIVE ASSISTANCE OF COUNSEL. See Habeas Corpus, 3. 
INFRINGEMENT OF PATENTS. See Patents. 

INTEREST ABATEMENT. See Jurisdiction, 2. 

INTERSTATE COMMERCE. See Constitutional Law, I. 


JURISDICTION. 

1. Supreme Court—Congressional Accountability Act of 1995.—Ap- 
peal is dismissed because, absent a constitutional holding below, this Court 
lacks jurisdiction under 2 U.S. C. § 1412’s authorization of direct review of 
“any ...judgment... upon the constitutionality of any provision” of Act; 
treating jurisdictional statement as a certiorari petition, petition is denied. 
Office of Sen. Mark Dayton v. Hanson, p. 511. 


2. Tax Court—Interest abatement.—Tax Court provides exclusive 
forum for judicial review of a failure to abate, under 26 U.S. C. § 6404(e)(1), 
interest accrued on unpaid income taxes. Hinck v. United States, p. 501. 


JURY INSTRUCTIONS. See Constitutional Law, II; Habeas Cor- 
pus, 1, 2. 


LONG-DISTANCE COMMUNICATIONS. See Communications Act 
of 1934. 


MINIMUM PRISON TERM. See Criminal Law. 
MITIGATING EVIDENCE. See Habeas Corpus, 1, 2. 
MURDER. See Constitutional Law, II; Habeas Corpus, 1, 2. 
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NATIONAL BANK ACT. 

Mortgage lending business—Supervisory authority.—Wachovia’s mort- 
gage lending business, whether conducted by bank itself or through bank’s 
operating subsidiary, is subject to superintendence by Comptroller of Cur- 
rency’s office, and not to licensing, reporting, and visitorial regimes of 
States in which subsidiary operates. Watters v. Wachovia Bank, N. A., 
p. 1. 


NINTH AMENDMENT. See Constitutional Law, III. 


PARTIAL-BIRTH ABORTION BAN ACT OF 2003. See Constitu- 
tional Law, III. 


PATENTS. 

1. Gas pedal design—Infringement.—In holding that a claimed gas 
pedal invention could be held “obvious,” and thus unpatentable under 35 
U.S. C. §103(a), absent some proven “teaching, suggestion, or motivation” 
that would have led a person of ordinary skill in that art to combine rele- 
vant prior art teachings in manner claimed, Federal Circuit addressed 
obviousness question in a narrow, rigid manner that is inconsistent with 
$103 and this Court’s precedents. KSR Int’l Co. v. Teleflex Inc., p. 398. 

2. Windows operating system installed on foreign-made computers— 
Infringement.—Because Microsoft does not export from United States 
copies of its Windows operating system that are installed on foreign-made 
computers at issue, Microsoft does not “supplly] . . . from the United 
States” “components” of those computers, and therefore is not liable to 
AT&T for patent infringement under 35 U.S. C. §271(f) as currently writ- 
ten. Microsoft Corp. v. AT&T Corp., p. 487. 


PAY DISCRIMINATION. See Civil Rights Act of 1964. 


PAYPHONE OPERATOR COMPENSATION. See Communications 
Act of 1934. 


PRISON TERM. See Criminal Law. 
PRIVACY RIGHTS. See Constitutional Law, III. 


PUBLIC EDUCATION. See Individuals with Disabilities Education 
Act; Impact Aid Act. 


PUBLIC SCHOOL FUNDING. See Impact Aid Act. 
RESTRAINT OF TRADE. See Antitrust Law. 

SCHOOL FUNDING. See Impact Aid Act. 

SEARCHES AND SEIZURES. See Constitutional Law, IV. 
SEX DISCRIMINATION. See Civil Rights Act of 1964. 
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SHERMAN ACT. See Antitrust Law. 
SOLID WASTE DISPOSAL. See Constitutional Law, I. 


SPECIAL-ISSUE JURY INSTRUCTIONS. See Constitutional Law, 
II. 


STATUTE OF LIMITATIONS. See Taxes. 


SUPREME COURT. See also Jurisdiction, 1. 

. Amendment to Federal Rules of Appellate Procedure, p. 983. 

. Amendments to Federal Rules of Bankruptcy Procedure, p. 989. 
. Amendments to Federal Rules of Civil Procedure, p. 1003. 
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. Amendments to Federal Rules of Criminal Procedure, p. 1165. 

5. Certiorari.—Both applicants’ request for an extension of time in 
which to file a petition for rehearing of this Court’s order denying certio- 
rari and their request for suspension of order denying certiorari are de- 
nied. Boumediene v. Bush (ROBERTS, C. J., in chambers), p. 1301. 

6. Certiorari—Habeas corpus review.—Certiorari to test whether 
Eighth Circuit’s application of Antiterrorism and Effective Death Penalty 
Act of 1996’s stringent review standard was consistent with this Court’s 
interpretation of that statute is dismissed as improvidently granted be- 
cause District Court erroneously dismissed respondent’s pre-AEDPA peti- 
tion. Roper v. Weaver, p. 598. 


TAX COURT. See Jurisdiction, 2. 


TAXES. See also Jurisdiction, 2. 


Levy on third party’s property—Taxes owed by another.—In challeng- 
ing Internal Revenue Service’s levy upon petitioner trust’s funds to collect 
taxes owed by another, trust may not bring a tax refund action under 28 
U.S. C. §1346(a)(1), which has a 2-year limitations period, when it had an 
opportunity to utilize 26 U.S.C. §7426(a)(1)’s wrongful levy procedure, 
but missed that statute’s 9-month deadline. EC Term of Years Trust v. 
United States, p. 429. 


TELEPHONE COMMUNICATIONS. See Communications Act of 
1934. 


TEXAS. See Constitutional Law, II; Habeas Corpus, 1, 2. 
TITLE VII. See Civil Rights Act of 1964. 

TRADE RESTRAINTS. See Antitrust Law. 

TRASH DISPOSAL. See Constitutional Law, I. 

VIDEO OF CAR CHASE. See Constitutional Law, IV, 1. 
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VIOLENT FELONY. See Criminal Law. 
WASTE DISPOSAL. See Constitutional Law, I. 
WINDOWS OPERATING SYSTEM. See Patents, 2. 


WOMAN’S RIGHT TO CHOOSE ABORTION. See Constitutional 
Law, III. 


WORDS AND PHRASES. 

1. “Any... judgment... upon the constitutionality of any provision.’ 
§ 412, Congressional Accountability Act of 1995, 2 U.S.C. $1412. Office 
of Sen. Mark Dayton v. Hanson, p. 511. 

2. “Disregard.” Impact Aid Act, 20 U.S.C. §7709(b)(2)(B)G). Zuni 
Public School Dist. No. 89 v. Department of Education, p. 81. 

3. “Obvious.” 35 U.S.C. §103(a). KSR Int'l Co. v. Teleflex Inc., 
p. 398. 

4. “Practice... that is unjust or unreasonable.” §201(b), Communica- 
tions Act of 1934, 47 U.S.C. $201(b). Global Crossing Telecommunica- 
tions, Inc. v. Metrophones Telecommunications, Inc., p. 45. 

5. “Suppl[y] ... from the United States” “components.” Patent Act, 
35 U.S.C. §271(f). Microsoft Corp. v. AT&T Corp., p. 437. 

6. “Violent felony.” Armed Career Criminal Act, 18 U.S.C. $924¢). 
James v. United States, p. 192. 


WRONGFUL LEVY. See Taxes. 
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